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OF  CERTAIN  RULES,  WHICH  RELATE  TO  PLgADIJ^G  IN  GENERAL. 


••  • 


Sometiiing  has  been  said  on  this  subject,  in  the**intioduction  to  the 
present  chapter,  by  which  it  appears  that  the  pleadiifgsf  jin,  a  justice's 
court,  are  to  receive  the  utmost  possible  construction  m'ffCyijr-of  their 
*  validity.  And  where  either  the  cause  of  action,  or  the  defence  js'Stated.  in 
plain  language,  and  in  words  according  to  their  ordinary  import  in  conver- 
sation, this  will  be  enough,  though  the  strict  rules  of  special  pleading  at  the 
common  law  be  vio]ated.(ii)  (1)  Indeed,  it  is  said  (and  with  the  greatest 
propriety)  that  special  pleading  in  a  justice's  court  is  to  be  discountenan- 
ced, that  it  is  calculated  to  mislead  magistrates,  and  involve  the  proceed- 
ings of  their  courts  in  all  the  technical  niceties  of  a  court  of  record,  (t?) 
Whenever,  therefore,  the  supreme  court  can  possibly  intend,  from  the 
proceedings  before  them,  that  the  merits  were  fairly  tried  in  the  court 
below,  they  will  not  examine  or  test  by  technical  rules  the  formality  of 
the  pleadings. (u?)  Under  these  strong  intimations  of  the  supreme  court, 
I  confess  it  has  frequently  been  a  matter  of  surprise  to  me,  and  the 
more  so,  on  considering  the  nice  and  intricate  nature  of  special  pleading, 
that  the  legislature  should  still  leave  the  defence  in  a  justice's  court,  to  be 
conducted  by  rules  which  have,  in  their  application,  so  often  embarrassed 
the  greatest  lawyers,  and  the  ablest  judges  on  the  bench  of  the  common 
law  courts.  "  If,"  as  an  able  writer  on  this  subject  observes,  "  a  naviga- 
tion often  difficult  in  itself,  and  always  made  dangerous  by  bad  pilots,  has 


(1)  In  addition  to  our  remarks,  and  the  authorities  cited  ante,  651,  552,  a  case 
recently  decided  by  the  supreme  court,  13  Wen.  283,  should  be  noticed.  In  that 
case,  the  court  expressly  adjudge  Ihe  law  to  be,  tliat  if  required  by  the  parties,  the 
pleadings  in  a  justice's  court  must  be  drawn  with  legal  accuracy,  as  well  in  point 

1  oi  form  as  substance;  and  if  objected  to  before  the  justice,  they  are  to  be  governed 

by  the  same  rules  as  pleadings  in  other  courts.    And  Ch.  J.  I^vug^e,  in  delivering 
the  opinion  of  the  courts  remarks,  that  *'  when  a  cause  from  a  justice's  court  is 
brought  up  for  review,  and  no  objection  was  taken  to  the  pleadings  before  the  jus- 
tice, this  court  will  not  readily  listen  to  such  an  objection,  particularly  one  of  iorm  . 
merely.    If  it  be  good  in  substance,  that  is  sufficient ;  and,  no  doubt,  it  was  in  ref- 

»  erence  to  that  principle  that  the  revised  statutes  provide,  that  where  a  plaintiff  de- 

clares orally,  the  justice  shall  enter  in  his  docket  the  substance  thereof.  2  R.  S. 
234,  §  48,  (p.  165,  2d  ed.)  The  legislature  did  not  thereby  intend  to  say  that  a 
declaration  before  a  justice  should  not  be  perfect  in  form  as  well  as  substance,  if 
90  required,  at  the  time  when  put  in."    13  Wen.  284. 

(tf)  8  Gaines,  152.  (u)  Id.  174. 

(«)  Id.,  and  yid.  id.  276  to  278. 
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made  many  wish  that  the  course  pf'lhe  voyage  was  entirely  ch&nged,^(a7) 
though  directed  by  the  learning 'and  experience  of  the  English  bar, 
would  it  not  be  a  prudent:  «and'  necessary  means  of  safety,  in  justices' 
courts,  to  shorten  the  whole  process  at  once,  by  authorizing  a  full  de- 
fence in  almost  all  cases,  under  the  general  issue  ?     True,  such  a  provis- 
ion ought  not  to  b^' without  its  exceptions.    Matters  in  abatement,  which 
do  not  go  to  the  .fni^ts  of  the  action  ;  a  set-on,  which  is  in  the  nature  of 
a  cross  action.;  W  a  plea  of  title  to  lands  in  an  action  of  trespass,  which 
eoes  with  the.  cause  to  another  tribunal,  &c.  should,  without  doubt,  re- 
main  to  ]l»e  introduced  as  at  present.     I  find  that  f  am  not  speaking  with- 
out the  authority  of  precedent.    In  Massachusetts,  the  legislature  have 
gono  far  towards  abolishing  all  special  pleading  on  the  part  of  the  de- 
fendant, in  a  justice's  court,  by  giving  a  much  greater  latitude  of  defence 
under  the  general  issue,  than  has  yet,  I  believe,  been  allowed  to  any 
court  of  record.(y)    In  many  actions,  there  are  already  very  few  instances 
in  which  it  is  necessary  to  plead  the  defence  specially.    Take,  for  exam- 
ple, the  actions  of  trover,  assumpsit  and  case,  which  derive  their  popular- 
ity, even  in  the  higher  courts,  from  the  great  ease  with  which  they  are 
stated  and  defended  on  the  record.     Special  pleading  is,  in  many  in- 
stances, mere  form.     Can  any  earthly  reason  be  given,  for  instance,  why, 
in  trover,  matters  of  defence  may  be  given  in  evidence,  under  the  gene- 
ral issue,  when,  in  an  action  of  trespass  for  the  very  same  injury,  the 
very  same  defence  must  be  ushered  into  court,  through  the  delicate  pro- 
cess of  a  special  plea,  to  be  met  by  a  replication  perhaps  equally  special, 
and  followed  by  a  rejoinder,  rebutter  and  surrebutter,  all  in  consequence  of 
a  mere  difference  in  the  form  of  the  action  7   But,  in  treating  on  this  sub- 
ject, we  must  take  the  doctrine  as  we  find  it    This  doctrine  must,  in 
the  nature  of  things,  always  exist.     It  must  always  be  studied  by  those 
who  mean  to  make  themselves  in  the  least  conversant  with  actions  and 
defences  in  courts  of  justice.    The  ybrm  afone,  in  which  it  is  used  in  a 
justice's  court,  seems  to  be  objectionable.    The  statute  which  authorizes 
the  substitution  of  a  nolAce  in  the  place  of  a  special  pl€af{z)  thus  obviating 
the  necessity  of  a  replication  and  subsequent  pleadings,  is  but  a  slight 
modification  of  the  difficulty  attending  special  pleading.     True,  the  plain- 
tiff is  not  required  to  answer  the  notice,  but  still  it  must,  if  required,  be 
drawn  with  as  much  accuracy  and  legal  nicety  as  would  be  required  in 
firaming  a  special  plea ;  and  if  not  so  drawn,  the  justice  would  undoubt- 
edly be  authorized  to  reject  evidence  to  sustain  it,  on  objection  being 


[x)  Eunomut,  79.  1  Mass.  R.  234.    4  id.  972.    6  id.  L    11 

fy)  R.  S.  of  Mass.  527, 628 ;  and  nd.    id.  313. 

(x)  2  R.  S.  277,  §  24. 
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properly  made.    Such  is  the  practice  at  the  circuit,  and  I  know  of  no 
reason  why  the  same  power  may  noi  be  exercised  by  a  justice. 

1.   WHAT  CIRCUMSTANCES  SHOULD  BK  STATED  IN  FLEADINO. 

In  gener.al,  whatever  circumstances  are  necessary  to  constitute  the 
cause  of  complaint,  or  the  ground  of  defence,  must  be  stated  in  the  plead- 
ings, and  all  beyond  is  mere  surplusage.  Facts  only  are  to  be  stated, 
and  not  arguments,  or  inferences,  or  matters  of  law. (a)  Thus,  if  I  were 
to  sue  a  constable  for  suffering  a  man  to  escape  on  a  warrant  at  my 
suit,  it  would  not  be  enough  for  nie  in  declaring,  to  state  to  the  justice 
that  the  defendant  is  liable  for  an  escape  from  a  tvarrant  in  my  favor  ; 
for  this  would  be  a  mere  conclusion  of  law ;  and  though,  on  certiorari 
after  issue  joined,  and  the  merits  fairly  tried,  the  judgment  might 
not  be  reversed  for  that  reason,(&)  yet  the  defendant  might  demur 
to  my  declaration,  and  if  the  justice  should  overrule  the  demurrer,  it 
would  be  error.  It  is  therefore  strictly  necessary  for  me  to  state,  that 
I  sued  out  a  tvarrant  before  such  a  magistrate^  {setting  it  forth  in  sub- 
stance^ which  warrant'  was  delivered  to  the  defendant^  being  a  constable 
of  the  county f  that  he  arrested  the  defendant  by  virtue  of  such  warranty 
and  suffered  him  to  escape  and  go  at  large^  to  my  damage^  4^.  And  I 
may  be  required  to  set  forth  the  time  and  place  of  each  of  these  acts.(e) 
This  time  and  place  are,  however,  generally  matter  of  form  only ;  and 
unless  the  time  be  stated,  as  tlie  date  or  other  part  of  an  instrument  or 
contract,  or  the  place  appear  upon  the  face  of  a  writing  set  forth  in 
pleading,  any  proper  time  or  place,  varying  from  the  one  stated  in  plead- 
ing, may  be  proved  upon  the  trial,  and  will  sustain  the  declaration  or 
other  pleading,  as  effectually,  as  though  the  allegation  and  proof  agreed 
in  terms. 

And  so,  in  the  defence,  suppose  the  constable  admits  the  escape,  but 
has  by  agreement  given  the  plaintiff  his  watch  to  pay  him  the  damages, 
called  in  law  an  accord  and  satisfaction^  which  is  a  good  defence,  but 
the  constable,  in  pleading  this  defence,  should  merely  say,  lie  has  settled 
with  the  plaintiff,  without  showing  how.  This  is  nothing  more  than  a 
conclusion  of  law,  is  consequently  bad,  and  the  plaintiff  might  demur  to 
the  plea.  The  defendant  should  state  the  facts  which  constitute  his  de- 
fence, viz.  that  the  plaintiff  agreed  with  him  to  accept  a  certain  watch  in 
satisfaction  of  his  damages,  on  account  of  the  escape ;  and  that  in  pursu- 


ed) 1  Chit.  PL  196.    Vid.  Gould»8  PI.        (c)  14  John.  369.    Vid.  2Cowcn,  437, 
ch.  8,  §  12.  438,  and  n.  a.    3  Wen.  75.    12  id.  375. 

(h)  3  Gaines,  152.    id.  275.    1  John. 
276.    2  id.  210.    Vid.  ante,  550,  55L 
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ance  of  such  agreement  the  watch  was  delivered  to  and  accepted  by  the 
plaintiff  in  full  satisfaction  of  such  damages,  with  the  time  wtien  and  the 
place  wliere  this  was  done, 

2.  now  STATUTES  ARE  TO  BE  PLEADED. 

Public  statutes,  that  is  to  say,  such  as  concern  the  whole  state,  need 
not  be  set  forth  in  pleading  ;  hut  private  acts,  that  is  to  say,  such  as  re- 
late to  a  corporation  or  single  individual,  must  be  set  forth,  at  least,  in 
substance,  the  same  as  a  private  deed  or  charter,  or  the  record  of  a 
court  of  justice  ;  and  so  of  the  by-laws  of  a  town,  village  or  other  corpo- 
ration. Not  only  must  a  private  statute  or  by-law,  (or  at  least,  so  much 
of  it  as  is  material  to  the  case,)  be  recited  by  the  party  complaining  or 
defending  under  it,  but  the  facts  which  bring  the  case  within  the  statute 
or  by-law,  must  be  stated.  These  are  the  general  rules,  applicable  to 
perhaps  a  majority  of  the  cases  where  statutes  are  required  to  be  plead- 
ed. After  stating  the  facts,  which  bring  the  case  within  the  statute,  if  a 
public  one,  it  is  usual  to  conclude  with  the  general  allegation,  ^  contrary 
to  the  form  of  the  statute,"  (or  "  by  force  of  the  stalute,**)  in  such  case 
made  and  provided  ;'*  if  a  private  statute,  no  such  conclusion  is  necessa- 
ry ;  the  recital  of  its  provisions  forms  a  part  of  the  facts  set  forth  in  the 
pleading,  and  is  sufficient  It  is  worthy  of  remark,  in  this  connexion,  that 
the  revised  statutes  have  greatly  simplified  the  form  of  pleading  in  suits 
for  the  recovery  of  statute  penalties  and  forfeitures,  by  requiring  only 
that  a  general  indebtedness  should  be  stated  in  the  declaration,  conclud- 
ing with  a  reference  to  the  statute  by  which  the  penalty  or  forfeiture  is 
given  or  created  ;  to  which  the  defendant  may  pleacf  the  general  issue, 
and  give  in  evidence  any  special  matter  which,  if  pleaded,  would  be  a 
bar  to  the  action.(^)  It  will  be  seen  that  these  provisions  apply  only 
to  penal  statutes,  so  that  still,  cases  will  be  constantly  arising,  in  which 
other  statutes,  both  public  and  private,  may  form  an  important  part  of 
the  complaint  or  defence,  and  therefore  necessary  to  be  pleaded.  Many 
acts  of  the  legislature,  though  in  their  nature  private  acts,  have  a  clause 
declaring  that  they  shall  be  public  acts,  &c.  in  which  case  they  are  to  be 
treated  as  such,  both  in  the  pleadings  and  evideuce.(l) 


(I)  PCBLIC     AND    PRIVATE    ACTS    IN     LEGAL    LANGUAGE. — I.    Acts    Ere 

deemed  to  be  public  and  general  acta,  which  tlie  judges  will  take  notice  of  without 
pleading',  viz.  acts  concerning  all  great  officers,  or  all  officers  in  general  of  any 
otfi^T  class,  such  as  sheriffs,  &c.  Acts  concerning  trade  in  general,  or  any  specific 
trade  ;  acts  concerning  all  persons  generally,  though  it  be  a  special  or  particular 
thing,  such  as  a  statute  concerning  the  circuit  court,  oyer  and  terminer,  &c.  or 

(d)  2  R.  S.  3d5,  §  10  to  13. 


1 
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3.   THE  DBCLARATION  NEED  NOT  NEOATITE  THE  DEFENCE. 

Matter  of  defence  to  the  plaintiff's  action,  need  not  be  negatived  by 
him  in  declaring,  or  in  any  ^ay  alluded  to,  (except  the  common  breach,  as 
non-payment  in  an  action  of  debt,  or  non-payment  or  non-performance 
of  the  defendants  promise  in  an  action  of  assumpsit,  or  of  his  covenant 
in  an  action  of  covenant,)  for  matter  of  defence  should  be  left  to  be 
pleaded  or  otherwise,  according  to  its  nature,  stated  and  proved  on  the 
part  of  the  defendant.  For  example,  the  plaintiff,  after  having  stated  his 
claim,  need  not  go  on  to  deny  that  he  has  released  it,  that  it  is  barred  by 
the  statute  of  limitations  or  other  cause,  for  if  there  be  these,  or  any  other 
matter,  in  defeasance  of  the  plaintiff's  action,  it  must  be  shown  by  the 
defendant.(e) 

In  declaring  upon  statutes,  where  there  is  an  exception  in  the  enacting 
clause,  the  plaintiff  must  expressly  allege  and  show  the  defendant  not  to 
be  within  such  exception ;  but  if  there  be  an  exception  or  proviso,  in  a 
subsequent  part  of  the  statute,  the  defendant  must  show  it  himself  by 
way  of  defence.  This  rule  is  now  of  little  practical  utility,  as  the  gen- 
eral form  of  declarations  in  these  cases  given  by  the  revised  statutes(/) 
requires  no  special  averments  whatever.  Notwithstanding  the  provis- 
ions of  the  statute,  however,  there  can  be  no  doubt  that,  if  the  plaintiff 
'  prefer,  he  may  still  adopt  the  old  form  of  declaring,  in  which  case  a  strict 
observance  of  this  rule  will  be  necessary ;  and  it  applies  to  all  the  other 
pleadings  in  a  cause,  as  well  as  the  declaration. (g-)  The  best  application 
of  this  rule  that  can  be  given,  was  contained  in  the  first  edition  of  this 
work  ;  and  although  the  act  there  referred  to,  has,  in  the  revised  statutes, 
undergone  material  alterations  not  only  in  its  language  but  in  the  sub- 
stance of  its  provisions,  yet  it  is  worthy  of  repetition  here,  merely  as  an 
illustration  of  the  above  rule.  The  fourteenth  section  of  the  ^  act  to  lay 
a  duty  on  strong  liquors,  and  for  regulating  inns  and  taverns,"(A)  pro- 
vides, that  if  any  tavern  keeper  shall  take  a  note  to  secure  more  than  one 


woods  and  forests,  &c.  &c.  2.  Private  acta,  are  those  which  concern  only  a  partic- 
ular species,  thing  or  person,  of  which  the  judges  will  not  take  notice  without  plead- 
ing them,  viz.  acts  relating  to  any  particular  place,  or  to  divers  particular  towns, 
or  to  one  or  divers  particular  counties,  or  to  certain  colleges  only  in  the  university. 
In  a  general  act,  there  may  be  a  private  c'ause,  and  a  private  act,  if  recognized  by 
a  public  act,  must,  aflerwards,  be  noticed  by  the  courts  as  such.  Yid  fiac.  Abr. 
tit.  Statute,  (F),  Fhila.  ed. 

It  seems  that  an  act  incorporating  a  bank,  without  declaring  the  law  to  be  a 
public  statute,  is  a  public  act.    3  Cowen,  662,  684. 

(<)  1  Chit.  PI.  205,  206.    2  John.  416.        (g)  Vid.  8  John.  438.    4  id.  804. 
416.    6  id.  168.  (h)  1  R.  L.  of  1818,  p.  180. 

(/)  2  R.  S.  385,  §  10,  11, 12. 
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dollar  and  twenty-five  cents,  for  strong  liquors  drank  at  his  house,  from 
any  person,  other  than  travellers,  he  shall  forfeit  a  penalty  equal  to  the 
amount  of  the  note.  Now,  in  an  action  for  the  penalty  under  that  act, 
the  plaintiff  must  have  set  forth,  not  only  the  facts  necessary,  in  the  first 
instance,  to  maintain  his  suit,  viz.  that  the  defendant  was  a  tavern  keep- 
er, and  took  the  note  of  such  a  person,  for  a  sum  exceeding  one  dollar 
and  twenty-five  cents,  for  the  purpose  forbidden  by  the  act,  but  he  must 
have  gone  farther,  and  denied  in  his  declaration,  that  the  person  who 
gave  such  note,  was  a  traveller ;  for  there  the  exception,  other  than  trav^ 
dlerSf  is  contained  in  the  veiy  clause^  which  gives  the  penalty.  But  af* 
ter  the  act  goes  through  a  description  of  the  offence,  there  is  a  proviso 
or  exception,  tluU  it  shall  not  extend  to  the  taking  a  note  of  a  lodger  in 
the  tavern  keeper*s  house,  but  that  this  shall  be  lawful.  Now  it  was  not 
necessary  for  the  plaintiff  to  deny,  that  the  person  trusted  was  a  lodger, 
but  if  such  was  the  case,  it  was  a  matter  of  defence  for  the  defendant  to 
show  on  his  part.  The  present  statute (t)  extends  the  exception  in  the 
enacting  clause  to  both  travellers  and  lodgers,  so  that  in  declaring  for  the 
penalty,  in  the  old  form,  it  would  be  necessary  to  deny  that  the  person 
who  gave  the  note  was  either  a  traveller  or  lodger. 

4.    THE  LAW  SOMETIMES  AXLOWS  A  FICTION  IN  PLEADING. 

The  general  rule  is,  that  facts  must  be  stated,  yet  the  law  sometimes 
allows  of  fictions  in  pleading,  for  the  sole  purpose  of  advancing  justice  ; 
and  being  allowed  for  this  purpose,  they  require,  on  the  one  hand,  no 
proof,  and  on  the  other,  they  cannot  be  traversed  ;  since  to  require  the 
one  or  permit  the  other,  would  defeat  the  end  for  which  they  were  de- 
signed. Thus,  in  trover,  the  plaintiff  always  declares,  that  he  lost  the 
goods  in  question,  and  that  the  defendant  found  them,  which  facts  the 
defendant  is  not  allowed  to  deny  ;  and  on  the  trial,  though  the  plaintiff 
show  that  he  delivered  the  goods  to  the  defendant  to  use,  and  that  he  had 
refused  to  re-deliver  them,  after  the  time  of  the  bailment  had  expired,  or 
that  they  came  to  his  hands  in  any  other  way  besides  that  of  losing 
and  finding,  and  are  wrongfully  converted,  he  must  recover;  for  the 
plaintiff,  in  trover,  always  declares  on  a  loss  wiA  finding,  and  then  proves 
what  kind  of  taking  he  pleases. (J)  So  in  the  action  of  assumpsit,  if  there 
be  an  actual  debt,  or  legal  liability,  by  simple  contract,  on  the  part  of  the 
defendant,  but,  as  is  frequently  the  case,  no  express  undertaking  to  pay 
the  debt,  yet  the  plaintiff,  in  his  declaration,  must  regtilarly  allege  a 


(i)  1  R.  S.  678,  §  II.  O)  1  Cl^it.  PL  207.    Gould's  PL  ch 

8,  §  18. 
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promise ;  for  as  the  action  of  assumpsit  is,  in  its  form  and  structure, 
adapted  to  no  other  demands  than  those  arising  upon  promises^  the  law» 
where  no  promise  has  actually  been  made,  implies  or  presumes  one,  from 
the  fact  of  the  defandant's  being  indebted,  for  the  purpose  of  entitling 
the  plaintiif  to  this  beneficial  action,  instead  of  the  precarious  and  less 
remedial  action  of  debt,  which  was  anciently  his  only  remedy  in  such  a 
case.  But  whenerer  the  promise  is  thus  implied,  it  is  declared  upon  as 
an  express  one,  and  upon  the  face  of  the  pleading  is  always  taken  to  be 
express.(ft) 

5.  THS  PLEADUfQ  MUST  NOT  BE  DOUBLE. 

It  is  also  a  rule  equally  affecting  declarations,  pleas,  replications,  &c.  that 
the  pleading  must  not  be  double,  that  is,  that  no  single  count  or  plea 
shall  contain  two  or  more  matters,  either  of  which  would,  in  itself ^  in- 
dependently of  the  other,  be  a  sufficient  ground  of  action  or  defence. 
Thus,  a  claim  for  a  trespass  on  lands  and  goods,  in  an  action  of  trespass, 
or  a  claim  on  a  promissory  note,  and  for  goods  sold  in  assumpsit,  cannot 
be  huddled  together  in  one  count,  but  should  be  stated  in  two  distinct 
counts  in  the  same  declaration,  for  each  is  a  good  and  sufficient  cause  of 
action  independent  of  the  other.  So  a  release  and  payment,  cannot  be 
pleaded  in  the  same  plea,  but  should  be  stated  in  two  distinct  pleas,  and 
so  of  a  thousand  cases  which  might  be  supposed.  But  this  duplicity  in 
pleading  is  only  matter  of  form,  and  will  endure,  unless  objected  to  by 
special  demurrer.  (Z) 


SEcnosr  VI. 

OF  THE  MODE  OF  STATING  FACTS. 

1.  The  pleadings  in  a  justice's  court  may  be  either  verbal  or  written, 
at  the  discretion  of  the  party  making  the  same,  except  in  the  case  of  a 
plea  of  title  to  land.  When  written,  they  must  be  filed,  and  remain  with 
the  justice ;  when  verbal,  the  justice  is  required  to  enter  the  substance 
thereof  in  his  docket.(m)  It  is  advisable,  in  all  cases  where  the  subject 
of  the  suit  is  contested,  to  reduce  the  pleadings  to  writing,  and  if  the  op- 


(k)  Id.  §  19.  §  1,  8,  &c.    Gnih.  Prac.  2d  ed.  5S07, 208. 

(0  1  Chit  PI.  208.    Gould's  PI.  oh.  8,        (m)  2  R.  S.  165,  §  48. 
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posite  side  will  proceed  by  parole  and  his  pleading  is  defective,  to  take 
advantage  of  such  defect  by  demurrer,  until  it  have  sufficient  substance, 
legally  to  require  an  answer.  This  course  will  shut  out  a  good  deal  of 
after  controversy,  about  the  points  in  question  in  the  cause,  as  well  as  the 
nature  of  the  action.  Some  declarations  and  pleas  are  so  loose,  as  nei- 
ther to  ^ve  a  character  to  the  action  on  the  one  hand,  or  to  disclose  the 
nature  of  the  defence  on  the  other.  This  ought  not  to  be  tolerated,  un- 
less the  party  entitled  to  object,  is  ioiUing  to  put  his  rights  afloat  upon 
such  a  shoreless  ocean,  by  answering  over.  If  the  pleading  demurred  to 
be  insufficient,  the  justice  should  so  decide,  and  in  general,  sufibr  the 
party  to  amend  from  time  to  time,  until  it  is  perfect.  If  the  demurrer 
be  not  properly  taken,  he  should,  upon  overruling  it,  generally  suffer  the 
party  demurring  to  answer  over  ;(n)  though  this  he  is  not  bound  to  do ; 
however,  the  exercise  of  his  discretion,  in  this  particular,  is  subject  to  re- 
view by  certiorari ;  and  in  one  case,  where  the  justice  returned  tliat  the 
defendant  admitted  (independently  of  his  demurrer,)  all  the  facts  in  the 
declaration,  and  on  this  ground  refused  him  liberty  to  plead  on  a  decision 
against  the  demurrer,  the  supreme  court  affirmed  the  judgment  of  the 
justice,  (o)  If  the  justice  decide  erroneously  against  the  demurrer,  though 
he  permit  the  party  to  answer  over  and  go  to  trial,  the  judgment  will,  it 
seems,  be  reversed  for  the  error  in  deciding  the  demurrer,  (p)  The  jus- 
tice should,  therefore,  be  satisfied  that  the  demurrer  is  clearly  ill  taken, 
or  allow  it,  and  grant  the  party  leave  to  amend  the  pleading  demurred 
to.  This  course  will  also  improve  the  certainty  of  the  pleadings  before 
him,  which  is,  in  general,  a  result  much  to  be  desired.  Particularity  and 
certainty  in  the  pleadings  are  of  the  utmost  importance,  in  many  in- 
stances, in  order  to  avoid  subsequent  disputes  about  what  was  admitted, 
what  denied,  the  nature  of  the  action,  the  character  of  the  defence,  and 
the  testimony  admissible  under  the  issue  on  either  side,  &c.  &c.,  and 
much  controversy  is  many  times  avoided,  by  justices  being  careful  to  ex- 
act a  due  degree  of  accuracy  from  the  parties,  in  their  allegations.  If 
this  be  waived,  however,  he  has  nothing  to  do  with  it.  He  cannot  him- 
self demur.  We  have  seen  that  the  supreme  court  and  courts  of  common 
pleas  never  require  the  same  technical  precision  and  formality  in  plead- 
ings before  a  justice,  as  in  those  courts,  and,  on  review  by  appeal  or  cer- 
tiorati,  they  are  to  determine  according  to  the  very  right  of  the  case.(j) 
But  where  the  essential  rights  of  the  parties  depend  upon  the  pleadings 


n)  Vid.  10  Wen.  370,  372.  (q)  Ante,  459, 650, 551.    6  John.  122. 

o)  Id.  2  W<        " 


^en.  686. 
[p)  14  John.  369, 370.    8  Cainei,  137, 
8.    13  Wen.  283,  4. 
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exhibited  in  a  justice's  court,  they  will  be  governed  by  them,  notwith* 
standing  the  latitude  allowed  in  reference  to  such  pleadings.(r)  Words, 
as  they  are  understood  in  ordinary  use,  are  always  the  proper  language 
of  pleading  in  a  justice's  court,  and  they  are  to  be  taken  in  that  sense  ill 
which  they  are  understood  in  common  parlance.(«)  Thus,  in  declaring 
on  the  warranty  of' a  horse,  the  plaintiff  stated  that  he  ^^let  the  defetid' 
ant  have  a  horse  and  a  note  of  hand  of  sixteen  dollars^  in  consideration 
wliereof  the  defendant  let  the  plaintiff  have  a  horse,  which  he  warranted 
to  he  a  sound  good  working  horse^  whereas  he  was  totally  unfit  for  all 
manner  of  business/*  Now  the  word  let,  in  law^  would  mean  a  bail- 
ment, and  not  a  sale  or  exchange,  as  was  evidently  intended  by  the  plain- 
tiff in  this  declaration ;  but  the  meaning  of  the  word  as  it  is  used  here, 
bemg,  in  common  language,  among  people,  a  sale  or  exchange,  the  su- 
preme court,  for  this  reason,  held  the  declaration  sufficient.(0 

2.  The  principal  rule  as  to  the  mode  of  stating  facts,  is,  that  they  must  be 
set  forth  with  certainty,  by  which  term  is  understood  a  clear  and  distinct 
statement  of  the  facts,  which  constitute  the  cause  of  action  or  ground  of 
defence,  so  that  they  may  be  understood  by  the  party  who  is  to  answer 
them,  and  by  the  court  or  jury  who  are  to  try  them,  and  by  the  court 
who  is  to  give  judgment.(u)  This  rule  will  be  illustrated,  when  I  come 
to  speak  of  the  qualities  of  declarations,  and  other  parts  of  pleadings. 
Let  it  suffice  to  state  here,  that  when  the  facts  are  ilot  really  stated  with 
sufficient  certainty,  the  introduction  of  the  word  certain,  is  of  no  avail. 
Thus,  a  declaration  for  a  sum  of  money,  forfeited  by  a  certain  by-law^ 
without  setting  it  forth,  or  for  a  sum  of  money  due  on  a  certain  bond, 
without  stating  it,  is  insufficient ;  so  for  wages,  in  consideration  that  the 
plaintiff  would  go  a  certain  voyage,  without  staling  the  voyage.  So, 
where  the  declaration  was,  '<  that  the  plaintiff  had  sold  to  the  defendant 
a  certain  horse,  at,  and  for  a  certain  quantity  of  certain  oil,  to  be  deliv- 
ered within  a  certain  time,  which  had  elapsed,"  would  be  bad  on  de- 
murrer. And  a  justification  in  trespass  against  a  constable,  by  pleading 
that  he  took  the  property  claimed  by  virtue  of  a  certain  attachment,  or  a 
certain  execution,  without  setting  it  forth,  would  be  insufficient.  So,  the 
words  duly,  lawfully,  sufficiently,  &c.,  without  showing  the  matter  of 
fact,  are  seldom  of  any  avail  in  pleading.(v)  But  the  above  defects,  in 
a  justice's  court,  must  be  taken  advantage  of  by  demurrer;  for  if  judg- 


(r)  7  Wen.  453.  (v)  Vid.  1  Chit  PI.  216.     Vid.  also  4 

(a)  3  Gaines,  152.  Taunt.  34.    9  John.  349.    But  Vid.  7  id. 

(t)  Id.  249. 

(tt)  Vid.  1  Chit  PI.  212,  213.    Vid.  9 
John.  291.    2  id.  12.    8  Taunt  423. 
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ment  be  given  upon  such  a  declaration  in  the  court  below,  it  would  not 
be  reversed,  unless  it  appear  that  the  objection  was  made  there.  Thus, 
a  declaration, /or  the  defendants  not  fulfilling  a  contract  for  a  certain  lot 
of  lease  land^  lying  in  (r.,  was  held  sufficient,  in  a  justice's  court,  not 
having  been  demurred  to  in  the  court  beiow.(t£7) 

To  these  rules,  aflecting  the  mode  of  stating  facts,  may  be  added  the 
following,  viz :  that  the  facts  stated  must  not  be  insensible  or  repugnant ; 
nor  ambiguous  or  doubtful  in  meaning ;  nor  argumentative ;  nor  in  the 
alternative  ;  nor  by  way  of  recital,  but  positive ;  and  should  be  stated  ac- 
cording  to  their  legal  effect  and  operation. (x) 


Sectzoh  YIL 


RULES  OF  CONSTRUCTION. 


On  this  subject,  I  think  I  am  warranted  in  saying,  from  the  reasons 
and  authorities  already  adduced,  that,  contrary  to  the  rule  of  the  common 
law  courts,  every  thing  in  a  justice's  court  shall  be  taken  most  strongly  in 
favor  of  the  party  pleading  it,  or  rather,  if  the  meaning  of  the  words 
used  be  doubtful  or  equivocal,  they  shall  be  construed  most  strongly  in 
favor  of  the  party  using  them.  The  language  of  pleading,  in  all  courts, 
is  to  have  a  reasonable  intendment  and  construction ;  and  where  a  mat- 
ter is  capable  of  different  meanings,  that  shall  be  taken  which  will  sup- 
port the  pleading,  and  not  the  other,  which  would  defeat  it ;  and  when 
the  meaning  cither  of  words  or  sentences  is  doubtful,  the  context  may  be 
resorted  to,  that  is,  what  precedes  or  follows  the  ambiguous  matter,  ei- 
ther in  the  pleading  itself,  which  is  objected  to,  or  any  which  precede  it, 
in  order  to  give  it  a  consistent  or  certain  meaning.  If  the  sense  be 
clear,  nice  exceptions  ought  not  to  be  regarded,  (y) 


i 


to)  3  Caines,  219.  (y)  1  Chit  PI.  217,  218. 

x)  Vid.  1  Chit  Pi.  216,  217. 
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Section  VIIL 

DIVISION  OF  PLEADINGS. 

This  is  into  two  heads.     L  Regular.    2.  Irregular, 

1.  Regular  pleadings  are  (hose  which  arise  in  the  ordinary  course  of 
a  suit,  and  are,  1.  The  declaration  or  count.  2.  The  plea.  3.  The  rep- 
lication.  4.  The  rejoinder.  5.  The  surrejoinder.  6.  The  re6(i^^er.  7. 
The  surrebutter.     8.  Pleas  puis  daiTien  continuance. 

2.  Irregular^  are  those  which  are  occasioned  by  the  mistakes  in  plead- 
ing on  either  side,  being  in  a  justice's  court  but  another  name  (or  gener^ 
al  and  special  demurrers. 

An  example  of  regular  pleadings  in  which  the  allegations  of  the  parties 

are  conducted  to  a  surrebutter. 

nV  TRBSPASS. 

Justice's  Court. 
James  Jackson  ^ 

T.  >  DECLABATION. 

RicJiard  Roe.    ) 

Saratoga  County,  ss.  The  plaintiff  complains  of  the  defendant  for 
this,  to  wit,  that  on  the  last  day  of  August,  A.  D.  1833,  he,  the  defend- 
ant, with  force  and  arms,  &c.,  the  close  of  the  plaintiff  situate  in  the 
town  of  Saratoga  Springs,  in  the  said  county,  did  break  and  enter,  and 
by  his  servants,  horses  and  cattle,  then  and  there  trod  down,  subverted 
and  destroyed  the  grass  and  other  vegetables  of  the  plaintiff  then  and 
there  growing  ;  and  other  wrongs  to  the  plaintiff  then  and  there  did, 
against  the  peace  of  the  people  of  the  state  of  New- York,  and  to  the 
damage  of  the  plaintiff  of  950. 

PLEA. 

The  defendant  says,  that  the  plaintiff  ought  not  to  have  or  maintain 
his  said  action  against  him,  because  he  says  that  the  close  mentioned  in  the 
plaintiff's  declaration,  is  a  certain  close  situate  in  the  said  town  of  Sara- 
toga Springs,  called  the  pasture ;  and  that  the  plaintiff  did,  at  the  said 
time,  when,  &c.  to  wit,  at  the^aid  town  of  Saratoga  Springs,  in  the  said 
county,  give  the  defendant  leave  and  license  to  turn  and  drive  his  said 
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horses  and  cattle  into  the  said  close  of  the  plaintiff,  to  be  fed  and  kept 
there ;  wherefore  the  defendant  did,  at  the  said  time,  when,  &c.,  by  his 
servants  aforesaid,  turn  and  drive  his  said  horses  and  cattle  into  the  said 
close,  and  thereby  did  tread  down,  subvert  and  destroy  the  grass  and 
other  vegetables  of  the  plaintiff,  then  and  there  grovring,  as  he  lawfully 
might  for  the  cause  aforesaid,  to  wit,  at  the  town  of  Saratoga  Springs, 
in  the  county  aforesaid,  which  are  the  same  trespasses  whereof  the  plain- 
tiff above  complains  ;  wherefore  he  prays  judgment,  and  that  the  plaintiff 
may  be  barred  from  having  and  maintaining  his  said  action  thereof 
against  him  the  defendant. 

REPLICATION. 

The  plaintiff  says,  that  he  ought  not,  by  reason  of  any  thing  in  the  de- 
fendant's said  plea  alleged,  to  be  barred  from  having  and  maintaining  his 
said  action  thereof  against  him,  because  he  says,  that  the  said  close  in 
which,  &c.  in  the  said  declaration  mentioned,  at  the  said  time,  when,  &c. 
was  and  is  a  certain  close  in  the  town  aforesaid,  called  the  meadow^ 
bounded  castwardly  on  the  highway,  which  said  close  now  is,  and  at  the 
said  time,  when,  &c.  was  another  and  different  close  from  the  said  close 
in  the  defendant's  said  plea  mentioned  ;  wherefore,  inasmuch  as  the  de- 
fendant has  not  answered  the  said  trespasses,  by  him  committed,  in  the 
said  close,  in  which,  &c.  above  newly  assigned,  the  plaintiff  prays  judg- 
ment, and  his  damages,  on  occasion  of  the  committing  of  the  said  tres- 
passes above  newly  assigned,  to  be  adjudged  to  him,  &c. 

REJOINDER. 

The  defendant  says,  that  the  plaintiff  ought  not,  by  reason  of  any  thing 
in  his  said  replication  alleged,  to  have  or  maintain  his  said  action  thereof 
against  the  defendant,  because  he  says,  that  he  was  not  guilty  of  the  said 
several  supposed  trespasses,  in  the  said  replication  above  newly  assigned, 
or  of  any  or  either  of  them,  or  of  any  part  thereof,  in  manner  and  form 
as  the  plaintiff  hath  above  thereof  complained  against  the  defendant,  at 
any  time  within  six  years  next  before  the  commencement  of  this  suit, 
against  the  defendant  in  this  behalf ;  wherefore  he  prays  judgment,  and 
that  the  plaintiff  may  be  barred  from  having  and  maintaining  his  said 
action  thereof  against  him,  the  defendant. 

SVRREJOINPER. 

The  plaintiff  says,  that  he  ought  not,  by  reason  of  any  thing  in  the  de- 
fendant's said  rejoinder  alleged,  to  be  barred  from  having  and  maintain- 
ing his  said  action  thereof  against  the  defendant,  because  he  says,  that 
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the  defendant  before,  and  at  the  time  when  the  said  cause  of  action  in 
the  said  replication  newly  assigned,  accrued  to  the  plaintiff,  was  in  parts 
out  of  this  state,  to  wit,  at  Quebec^  in  the  province  of  Lower  Canada ;  and 
that  he,  the  defendant,  afterwards,  to  wit,  on  the  1st  day  of  August,  A.  D. 
1635,  returned  from  the  said  parts  out  of  this  state,  which  said  return  of  the 
defendant  was  his  first  return  into  this  state,  from  the  said  parts  out  of 
this  state,  after  the  accruing  of  the  said  cause  of  action,  to  Mrit,  at  the 
town  of  Saratoga  Springs  aforesaid.  And  the  said  plaintiff  further  says, 
that  he  commenced  this  suit  against  the  defendant,  in  this  behalf,  within 
six  years  after  the  defendant's  first  return  into  this  state  after  the  accru- 
ing of  the  said  cause  of  action,  to  wit,  at  the  town  of  Saratoga  Springs, 
aforesaid ;  wherefore  he  prays  judgment,  and  his  damages  aforesaid  to  be 
adjudged  to  him,  &c, 

REBtTrTER. 

The  defendant  says,  that  the  plaintiff  ought  not,  by  reason  of  any  thing 
in  his  said  surrejoinder  alleged,  to  have  or  maintain  his  said  action  there* 
of  against  the  defendant,  because,  he  says,  that  the  plaintiff  did  not  com- 
mence this  suit  against  the  defendant,  in  this  behalf,  within  six  years  next 
after  the  defendant's  first  return  into  this  state  after  the  accruing  of  the 
said  cause  of  action  unto  the  plaintiff,  in  the  manner  and  form  as  the 
plaintiff  hath  above  in  his  said  surrejoinder,  in  that  behalf  alleged. 

In  a  court  of  record,  the  defendant  would  conclude  this  rebutter  in 
these  words :  "  and  of  this  he  puts  himself  upon  the  country,*^  which  coun- 
try means  the  jury,  who  are  to  try  the  cause.  Upon  this,  the  plaintiff 
joins  issue  by  a  surrebutter^  in  these  words :  "  and  the  said  plaintiff  doth 
the  like.*" 

In  a  justice's  court,  as  we  shall  see  by  and  by,  the  issue  is  joined,  for  all 
the  purposes,  both  of  form  and  substance,  the  moment  the  parties  arrive 
at  that  point  in  pleading,  where  a  matter  is  alleged  on  one  side,  and  de» 
nied  on  the  other.  So  far  as  this  court  is  concerned,  the /ormj  of  joining 
an  issue,  at  the  common  law,  would  be  both  unnecessary  and  absurd  ; 
for  the  calling  of  a  jury  does  not  follow  an  issue  of  course^  as  at  common 
law,  but  the  issue  is  referred  to  a  trial  by  the^'t^^^ioe,  unless  a  jury  is  de- 
manded by  one  of  the  parties.    But  of  this  hereafter.   * 

Our  eighth  division  of  regular  pleading  was,  what  is  called  in  the 
common  law  courts  pleas  puis  darrien  continuance. 

Now  suppose  an  issue  between  the  parties  to  be  joined  in  the  above, 
or  any  other  form,  and  that  the  cause  is  continued  by  adjournment  for 
decision  to  any  other  day,  and,  before  the  adjourned  day  arrives,  the  par- 
ties refer  the  matter  in  dispute  to  arbitrators,  who  make  an  award,  or  the 
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plaintiff  gives  the  defendant  a  release,  or  receives  something  of  the  de* 
fendant  in  satisfaction  of  his  demand,  or  indeed,  any  other  matter  of  de- 
fence arises  either  in  bar  or  abatement,  the  defendant  may  then  come 
into  court  at  the  adjourned  day,  and  plead  such  award,  release,  accord 
and  satisfaction,  or  other  matter  in  bar,  or  in  abatement.  The  title  of 
this  plea,  in  a  court  of  record,  signifies  a  plea  since  the  last  ccfntinuance^ 
because  the  defendant  must  always  allege  that  the  matter  of  defence 
arose  since  the  cause  was  last  amtinved,  in  order  to  have  his  plea  receiv- 
ed ;  for  if  it  arose  prior  to  the  commencement  of  the  suit,  or  to  the  issue 
joined,  it  should  have  been  pleaded  in  the  first  instance,  and  cannot  af- 
terwards be  received.  Matter  of  defence,  thus  arising  after  a  cause  has 
been  continued,  must  always  be  pleaded,  if  it  be  a  full  and  entire  defence, 
and  n<^  merely  in  mitigation  of  damages,  and  can  never  be  given  in  evi^ 
dcnce,  as  it  may  many  times  be,  if  it  arise  earlier,  under  the  general 
issue. 

This  pica,  in  form,  prays  judgment,  whether  the  plaintiff  ought  further 
to  have  and  maintain  his  action  against  the  defendant,  because,  since  the 
last  continuance  of  the  cause,  hy  adjournment,  to  unt,  on  such  a  day,  at^ 
^.  the  matter  of  defence  arose,  setting  it  forth,  the  same  as  any  other 
plea  in  bar  or  abatement,  according  to  its  nature. 

2.   AN  INSTANCE  OF  THE   SECOND  KIND  OF  PLEADING,  CALLED  IRREGTTLAH. 

In  a  justice's  court,  we  have  said  that  this  is  confined  to  demurrers. 
Demurrers  to  evidence,  hills  of  exceptions,  ^.  which,  in  courts  of  record, 
are  also  classed  under  this  head,(2)  are,  as  we  shall  sec  hereafter,  inap- 
plicable to  this  couit.  In  any  stage  of  the  above  pleadings,  if  one  party 
is  dissatisfied,  either  with  the  substance  or  form  of  the  pleading,  which 
his  antagonist  exhibits  against  him,  the  way  to  avail  himself  of  this  objec- 
tion is,  by  a  demurrer  thereto.  Instead  of  answering  the  pleading,  he 
demurs — ^that  is,  he  merely  states  to  the  justice,  in  writing  or  by  parol, 
that  the  pleading  is  not  sufficient  in  law  for  the  plaintiff  to  have  or  main* 
tain  his  action  against  the  defendant,  if  it  be  a  declaration,  replication, 
surrejoinder,  or  other  pleading  on  the  part  of  the  plaintiff.  On  the  other 
hand,  if  it  be  a  pleading  on  the  part  of  the  defendant,  a  plea,  rejoinder^ 
rebutter,  &c.  the  plaintiff  demurs  to  it,  by  stating,  that  it  is  not  sufficient 
in  law  to  bar  or  preclude  him  from  Jiaving  or  maintaining  his  action 
against  the  defendant.  Thus,  if  the  above  declaration  should  omit  to 
mention  the  day  of  the  trespass  being  committed,  the  defendant  might 
demur  specially,  for  this  defect  in  form, (a)  pointing  it  out  particularly,  which 


t 


z)  Vid.  1  Chit.  PI.  219.  437,  438,  and  n.  a.    3  Wen.  7^.    12  id. 

a)  14  John.  369.     Vid.  ^  Cowen,    375. 
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we  shall  hereafter  see  is  always  necessary  in  a  demurrer  for  defect  of  form, 
though  otherwise  of  substance,  as  if  the  plaintiff  had  merely  stated  a  tres^ 
pass,  without  showing  in  what  it  consisted.  Again,  should  the  above 
plea  merely  specify  the  close  in  which  the  trespass  was  committed,  and 
attempt  to  justify  the  trespass  by  denying /Aa^  the  plaintiff  ever  forbid  the 
defendant  to  turn  his  horses  and  cattle  into  it^  or  state  other  matter  which 
would  not  operate  in  law  to  justify  the  injury,  the  plaintiff  might  demur 
generally^  that  is,  say  the  plea  is  insufficient,  &c.  generally^  without  spe- 
cifying the  defect  in  the  demurrer,  but  content  himself  with  mentioning 
it  on  tlie  argument ;  and  so  of  the  subsequent  pleadings.  When  the 
pleading  of  a  party  is  demurred  to,  the  manner  of  joining  issue  is,  for 
him,  if  plaintiff,  simply  to  allege  that  it  is  sufficient  in  law^fvr  him  to  have 
and  maintain,  ^. ;  if  defendant,  that  it  is  sufficient  in  law^  to  bar  and  pre* 
dude  the  plaintiff  from  having  and  maintaining,  ^,;  which  makes  what 
b  called  an  issue  in  law,  which  the  justice  alone  is  to  decide.  But  more 
of  this  hereafter,  in  its  proper  place. 


Section  IX. 


OF  THE  DECLARATION. 


FIRST.   OF  ITS  GENERAL  REQUISITES. 

The  declaration  is  a  statement  in  legal  form,  of  the  plaintiff's  cause  of 
action  ;(6)  and  its  most  important  requisites  are,  1.  That  it  correspond 
with  the  process ;  2.  That  it  contain  a  statement  of  all  the  facts  necessa- 
ry, in  point  of  law,  to  sustain  the  plaintiff's  action  ;  3.  That  these  cir- 
cumstances be  set  forth  with  certainty  and  truth.(c) 

1.   THE  DECLARATION  MUST  AGREE  WITH  THE  PROCESS  :    Ist,  In  the  namcS 

of  the  parties;  2d,  In  the  number;  and  3d,  In  the  character  of  the 
parties  suing  or  sued. 

1.  If  the  defendant  is  sued  by  a  wrong  christian  or  surname,  he  may 
plead  it  in  abatement ;  but  if  he  omit  to  do  this,  the  plaintiff  may  pursue 
him  to  judgment  and  execution,  by  whatever  name  he  is  sued,  although 


(5)  Vid.  GnJi.  Pnc.  2d  ed.  193.    12       (c)  Vid.  1  Dual.  Prac.  285,  6.    GnJi. 
Wea.  10.  Prac.  2d  ed.  198  to  215. 
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differing  entirely  from  his  real  one.  ((2)  A  misspelling  of  a  name,  unless 
it  give  a  different  sound,  is  not  a  misnomer  ;(e)  and  the  omission  of  the 
middle  or  initial  letter  thereof,  commonly  called  the  middle  letter^  as 
John  Doe.  where  the  actual  name  is  John  S.  Doe,  for  instance,  is  not  a 
legal  misnomer,  and  the  omission  is  immaterial,  for  the  law  knows  but  one 
christian  name.(/)  And  where  the  defendant  pleads  a  misnomer,  in 
abatement,  the  plaintiff  may  avoid  it  by  stating  in  his  replication,  and 
proving  that  the  defendant  is  known  as  well  by  the  name  in  which  he  is 
sued,  as  the  one  which  he  insists  upon  in  his  plea.(g')  Where  the  de- 
fendant is  described  in  the  process  thus :  James  Jackson^  otherwise  called 
John  Hackleyt  called  an  alias  dictuSj  the  defendant  cannot  plead  a  misno- 
mer  in  abatement  for  this  reason,  if  the  name  preceding  the  alias  dictus 
be  right  The  true  name  is  that  which  precedes  the  alias  dictus,{h)  On 
the  defendant's  pleading  his  own  misnomer  in  abatement,  he  must  al- 
ways give  his  real  name,  and  the  court  may  then  suffer  the  plaintiff  to 
amend,  by  inserting  in  the  process  the  true  name  so  given,  instead  of  the 
one  by  which  the  defendant  is  sued.(t)  It  is  provided  by  statute,(j*)  that 
when  the  name  of  any  defendant  shall  not  be  known  to  the  plaintiff,  he 
may  be  described  in  the  summons  or  tvarrant  by  a  fictitious  name ;  and 
if  a  [)lca  in  abatement  be  interposed  by  such  defendant,  the  justice,  be- 
fore whom  the  suit  is  pending,  shall  amend  the  proceedings  according  to 
the  truth  of  the  matter ;  and  shall  thereafter  proceed  therein  in  the  like 
manner,  as  if  the  defendant  had  been  sued  by  his  right  name.  There  is 
a  similar  provision  of  the  statute  applicable  only  to  process  from  courts 
of  record,(&)  under  which  it  would  seem,  that  if  the  process  be  returned 
personally  served,  and  the  defendant  do  not  appear,  the  plaintiff  may, 
from  the  necessity  of  the  case,  declare  against  the  defendant  by  the 
name  given  him  in  the  process.(/)  And  such  is  undoubtedly  the  course  to 
be  pursued  in  a  justice's  court,  in  default  of  the  defendant's  appearance, 
or,  in  case  of  his  appearance,  a  failure  to  plead  a  misnomer.  It  will  be 
seen,  however,  that  the  authority  given  by  the  statute  to  insert  a  ficti- 
tious name,  applies  only  to  suits  commenced  by  summons  or  warrant. 
If  the  suit  be  by  attachment^  the  greatest  care  should  be  taken  in  naming 
the  defendant  correctly ;  that  is,  either  his  real  name,  or  some  name  by 
which  he  is  known  and  called ;  otherwise  the  officer  executing  the  pro- 


(d)  2  Str.  1218.  3  East,  167.  6  T.  R.  (i)  3  Maule  &  Selw.  450,  and  vid.  sev- 
235,  6,  perLd.  Kenyoii,Ch.  J.  3CaiDe8,  aral  cases  Uiere  cited  by  the  counsel. 
219.    9  John.  159.  Vid.  Sess.  Laws  of  1830,  p.  394,  5,  §  87. 

(e)  3  Caines,  219.  2  K.  S.  200,  §  282. 
(/)  5  John.  84.  O)  Id. 

(g)  3  Caines,  219.    5  John.  84.  (A:)  2  R.  S.  270,  §  4. 

(h)  4  John,  lia  (0  Vid.  Grab.  Prac.  2d  ed.  200. 


cen  will  be  liaUe  to  on  aotion  of  treBpass  for  taking  the  defendant's 
goods  ;(m)  and  this,  even  though  the  person  whose  goods  arc  taken,  be 
the  person  really  iutoiHied  in  the  proceeding.  Aiul  if  an  attachmctit 
should  be  issued  against  a  defendant  by  a  fictitious  name,  the  justice 
should  .not,  in  default  of  the  defendant's  appearance,  proceed  fuither 
with  the  cause.  If  he  should  appear  and  plead  to  the  declaration,  or 
plead  the  misnomer  in  abatement,  in  either  of  these  cases  the  plaintiff 
might  proceed  to  judgment  against  him  ;  for  tlie  first  would  amount  to  a 
waiver  of  the  irregularity,  and  in  the  latter  case,  the  justice  might  amend, 
as  above  suggested.  The  amendment  of  process  may  be  made  by  era- 
sing and  inserting  in  the  body  of  the  process  itself,(n)  the  justice  noting 
the  amondmeot  in  his  docket ;  or  by  simply  noting  the  amendment  in  his 
docket,  without  altering  the  process.  The  mode  of  making  the  amend- 
ment is  more  matter  of  form,  and  it  is  enough  that  it  appear  on  the  docket 
what  the  nature  of  the  amendment  was. 

The  name  of  the  plaintiff  must  be  correctly  stated  in  the  process ;  and 
if  either  the  christian,  or  surname,  be  omitted  or  mistaken,  the  defendant 
may  plead  the  omission  or  misnomer  in  abatement,  (o)  And  in  declar- 
ing, the  name  of  the  plaintiff  must  be  as  it  is  in  the  process ;  and  if  it  be 
mistaken  there,  it  cannot  be  corrected  in  the  declaration  ;(/>)  as  where 
tbe  process  was  at  the  suit  of  G.  B.  W.,  and  the  declaration  was  at  the 
suit  of  C.  W.,  stating  that  the  defendant  was  arrested  at  his  suit,  by  the 
name  of  G.  B.  W.,  the  declaration  was  held  irregular.(4/)  These  re- 
marks apply  only  to  the  case  where  a  plaintiff,  wrongly  named  in  the 
process,  proceeds  to  judgment  without  first  moving  for  and  procuring  an 
amendment  of  the  process.  This  he  may  do,  and  thus  obviate  all  objec- 
tion and  error  that  would  otherwise  exist  against  the  proceeding  and  judg- 
ment. An  amendment  in  ^uch  a  case  was  sanctioned  by  the  supreme 
oourt,(r)  where  a  justice,  on  the  return  of  a  summons  in  favor  of  several 
plaintiffs,  amended  the  same,  on  motion  of  the  plaintiffs'  counsel,  (which 
motion  was  opposed  by  the  counsel  for  the  defendant,)  by  striking  out 
the  word  Joseph  in  the  name  of  Joseph  S.  Keeter,  and  inserting,  in  lieu 
thereof,  the  word  Jasper.  In  delivering  the  opinion  of  the  court  in  that 
case,  Ch.  J.  Savage,  after  citing  several  cases  in  which  amendments  had 
been  allowed  by  courts  of  record,  remarks :  <*  The  language  of  the  re- 
vised statutes  is  broad  :  *  The  court  in  which  any  action  shall  be  pend- 
ing, shall  have  power  to  amend  any  process,  pleading  or  proceeding  in 
such  action,  either  in  form  or  substance,  for  the  furtherance  of  justice,  on 


(hi)  6  T.  R.  234.  (p)  1  Cowen,  87. 

(n)  Vid.  10  Wen.  213.  {q)  Id. 

(o)  Com.  Biff.  Abatomsnt,  £.  18, 19.  (r)  10  Wen.  213. 
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euch  terms  as  shall  be  just,  at  any  time  before  judgment  rendered  there- 
in/ 2  R.  S.  424,  §  1,  (p.  313,  2d  cd.)  The  seventh  section  provides,  that 
after  i;#T/7irt,  judgment  shall  not  be  stayed  fiir  a  variety  of  defects  in  pro- 
cess, pleadings  and  proceedings ;  among  them  is  a  mistake  in  the  name 
of  any  party*  It  is  a  general  rule,  that  any  matter  which  is  ctirec/ iy 
verdict^  is  amendable  before  verdict.  There  is  no  question,  therefore,  that 
this  matter  was  amendable ;  and  that  a  justice's  court  possesses  the  same 
power  as  to  amendments,  as  courts  of  record,  appears  from  2  R.  S.  225,  §  1, 
(p.  158,  2d  ed.)  '  Every  justice  of  the  peace  elected  in  any  town  of  this 
state,  or  appointed  for  any  city  in  which  special  C(»urts  are  not  establish- 
ed by  law,  is  hereby  authorized  to  hold  a  court  for  the  trial  of  all  actions 
in  the  next  section  enumerated,  and  to  hear,  tiy  and  determine  the  same 
according  to  law  and  equity ;  and  for  that  purpose,  where  no  special 
provision  is  otherwise  made  by  law,  such  court  shall  he  vested  with  all 
the  necessary  powers  tchich  are  possessed  by  courts  of  record  in  this  slate.'" 
Vid.  also  1  John.  Cas.  243.  2  Sir.  1218.  3  East,  107.  Whether  the 
defendant  appear  or  not,  it  would  be  regular  to  amend  the  process,  by 
in'^crting  the  plaintiflT's  true  name  ;  but  if  the  plaintiff  should  proceed  to 
judgment  under  the  mistaken  or  erroneous  name,  it  would  be  error. 

2.  The  declaration  is  irregular,  if  it  vary  from  the  process  in  the  num- 
ber of  plaintiffs. («)  And  so  of  the  defendants,  it  would  seem,  in  a  war- 
rant or  attaciiment,  which  are  in  the  iiature  o(  bailable  process  in  a  court 
of  record. (^)  But  it  has  been  repeatedly  decided  by  the  Englisii  courts 
of  king's  bench  and  common  pleas,  that  the  plaintiff  may  sue  out  process 
not  bailable^  that  is,  on  which  no  arrest  is  to  be  made,  against  any  num- 
ber of  defendants  jointly,  and  yet  declare  against  them  severally,  such 
process  being  intended  merely  to  give  the  defendants  notice  of  the  pro- 
ceedings, and  bring  them  into  court,  thus  making  a  single  process  the 
foundation  of  as  many  suits  in  favor  of  the  same  plaintiff  as  there  may 
be  defendants  named  in  it.(ii)  The  rule  would,  without  doubt,  be  the 
same  in  relation  to  a  summons,  and  the  practice  under  it  would  be  highly 
convenient  and  expeditious.  It  is  not  unusual  for  tradesmen,  &c.  in  ex« 
tensive  business,  to  commence  twenty,  thirty,  or  even  a  greater  number 
of  suits,  by  summons,  before  a  justice  at  the  same  time.  All  the  defend- 
ants, under  this  rule,  may  be  inserted  in  a  single  summons^  thereby  giv- 
ing it  the  operation  of  a  separate  summons  for  each.    But,  as  this  rule 


(8)  Vid.  1  Chit.  PI.  226.    1  Bos.  &    id.  258.    1  Bos.  &  Pull.  19.    id.  49.    4 
Pu!l.  383.  East,  589. 

(0  4  T.  R.  496.    id.  697,  n.  (b.)    2       (u)  Id.  ibid.    16  John.  44. 
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has  never  been  directly  applied  to  a  justiceV  coart^  let  the  summona  be 
in  the  following  form,  which  will  remove  all  doubt : 

*'TiiB  Peoplb,  &c.  We  command  you  to  summon  A^  B,  C,  Dj  E^  F^ 
(and  8o  on  to  any  number  of  defendants,)  severally  and  individuaUy^  each 
for  himself^  to  appear  before  RAMSoai  Cook,  Esq.  one  of  our  justices^  ^. 
Oil,  4*^.  at^  4-c.  then  and  t/iere,  severally  and  individually^  each  for  htm^ 
self  as  aforesaid^  to  answer  James  Jackson,  tit  a  plea^  ^<.  to  his  dam^ 
age,  4fC. 

Even  where  a  warrant  is  issued  against  a  number  of  defendants  jointly, 
and  only  a  part  are  taken,  the  platntiflT  may,  if  tlie  proceeding  be  for  a 
wrong  upon  which  the  defendants  arc  liable  joi/t%  and  i^oera%,  declare 
and  proceed  to  judgment  therefor  against  such  as  are  taken,  omitting  to 
notice  the  others,  or  stating  that  those  who  are  taken,  committed  the 
wrong  with  the  others  named  in  the  process,  who  are  uottakcn.((;)  But 
should  the  declaration  and  judgment,  in  such  case,  be  against  all,  we  have 
seen  it  would  be  error,  (ic?) 

3.  How  far  the  declaration  must  agree  with  the  process,  in  the  partic* 
uhar  character  in  which  the  plaintiff  sues  or  the  defendant  is  sued,  wo 
have  seen  ante,  p.  457.  Vide  also  I  Chitty's  PL  227.  2  Caiucs,  134. 
Tidd's  Prac.  403. 

We  have  before  noticed  that  the  declaration  need  not  agree  with  the 
process,  in  the  cause  of  action  therein  expressed. (a:) 

2.  The  DECLARATlOIt  MUST  STATE  ALL  THE  FACTS  ESSENTL^L  TO  THE 
SUPPORT  OF  THE  ACTION,  WITH  WHAT  BEOEEE  OF  CERTAINTY,  IN  GEN- 
ERAL, WE  HAVE  ALREADY  SEEN. 

1.  It  must  appear,  with  certainty,  who  are  the  parties,  and  a  declara- 
tion by  or  against  A.  B.  &  Co.  is  not  sufficicnt.(2/)  And  >ahere  ditlbrcnt 
persons,  of  t/te  same  name^  arc  used  in  declaring,  they  should  be  distin- 
gui>hcd  by  some  appropriate  allegation,  as  the  said  first  or  second  men» 
tioned  A,  or  the  now  defendant^  or  the  noio  plaintiff,  or  A,  d€ccased.(z) 
And  after  naming  t!)cm  once,  they  may  be  called  plaintiff  Rud  defendant 
afterwards,  throughout  the  pleadings,  without  naming  them  by  their  chris- 
tian and  surnames  ^(a)  or  without  the  addition  of  the  character  in  which 


(«)  1  WIN.  9D,  30G.    2  John.  365.    12  (y)  S  T.  R.  503.    3  Caines.  170.    1 

id.  434.     Ante.  499  500.  Penjiing.  R.  75.  1.37.    Ante,  457. 

(w)  Ante,  269,  270.  («)  1  Chit.  PI.  230.       .  ^   ^,  ^ 

(x)  Ante.  453,  459.    Vid.   16  John.  (a)  6  Taunt.  121.    Archb.  PI.  90. 
162.    10  id.  240. 
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they  sue  or  defend,  (i)  And  if  a  plaintifT  have  the  same  christian  name 
as  a  defendant,  and  the  declaration,  after  stating  the  names  of  each  party 
correctly,  and  at  full  length,  use  the  christian  name  only,  as,  *<ihc  said 
James,"  &c.,  it  is  certain  to  a  common  intent,  and  good  on  special  de- 
murrer, (c) 

2.  The  declaration  must  state  a  time  and  place,  though  these,  in  gen- 
eral,  are  immaterial  in  proof,  and  the  piaintiflT  may  sustain  his  suit  by 
proving  that  the  cause  of  action  arose  on  any  other  day,  or  at  any  place 
diflcrent  from  the  one  laid  in  the  declaration.  In  the  few  cases  of  local 
actions,  however,  noticed  ante,  pp.  27, 28,  and  in  this  instance  alone,  it  is 
necessary  that  the  proof  agree  with  the  declaration  as  to  place,  unless, 
indeed,  the  place  be  made  matter  of  substance,  as  where  the  contract 
declared  upon,  relate  to  some  particular  place,  or  some  particular  place 
is  in  issue,  as  in  trespass  on  lands,  where  the  plaintiff  has  described  the 
premises  particularly.  And  so  wholly  immaterial  is  the  time  mentioned 
in  the  declaration,  that  if  the  plaintiff  state  a  contract  to  have  been  made 
on  a  day  which  would  render  it  unlawful,  the  defendant  cannot,  fur  that 
reason,  demur,  but  must  take  issue,  thereby  giving  the  plaintiff  an  oppor- 
tunity to  prove  on  the  trial  some  other  day,{d)  Yet,  where  tlie  day  is  a 
material  part  of  the  contract  or  other  matter  declared  upon,  it  must  be 
proved ;  as  if  the  plaintiff  complain  that  the  defendant  violated  a  con- 
tract to  work  from  such  a  day  to  such  a  day,  he  must  prove  it,  and  so  of 
any  other  special  contract ;  and  if  he  set  forth  the  date,  or  other  time 
mentioned  in  a  written  instrument,  the  proof  must  tally  precisely  in  this 
particular  with  the  declaration,  though  otherwise  if  not  set  forth  as  a 
date,  as  we  shall  see  more  at  large  hereafter.  In  actions  on  bills  of  ex- 
change, promissory  notes,  or  other  written  instruments,  not  under  seal, 
the  date  being  a  material  part  r>f  the  instrument,  must  be  stated  in  the 
declaration  as  it  appears  upon  the  face  of  the  instrument,  and  the  slightest 
variance  will  be  fatal.  So  of  deeds  and  records.  And  where  the  pre- 
cise date  of  any  fact  is  necessary  to  ascertain  and  determine,  with  pre- 
c'sion,  the  cause  of  action,  any,  the  slightest  variance  between  the  decla- 
ration and  evidence,  in  that  respect,  will  be  fatal.(e)  An  instrument 
having  no  date,  or  where  the  date  is  in  blank,  may  be  set  forth  as  exe- 
cuted on  a  certain  day,  without  stating  expressly,  that  it  was  without 
date.(/)  Where  an  impossible  date  is  alleged,  it  may  be  rejected,  provided 
time  be  immaterial,  if  enough  be  left  to  give  certainty  to  the  pleading;  as 


(6)    8CouTn,235.  (J)  12  John.  287. 

(c)  Uihlreth  V.  Hawes,   July,  ISOl,  (e)  Vid.  Grab.  Prac.  2d  ed-  209. 

MS.,  Kent  Ch.  J.,  cit«d  8  Gaines,  170,  (/)  8  Cowen,  S6. 
BOte^Sdcd 
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^here  a  declaration,  in  an  action  for  malicious  prosecution,  alleged  that 
the  summons  was  issued  on  the  thirtieth  and  served  on  the  fifteenth  of 
March,  182G.(^)  Again,  in  respect  of  place  ;  it  should  always  appear 
in  the  declaration  that  the  cause  of  action  arose  within  the  jurisdiction 
of  the  justice,  that  is,  within  the  county  for  which  he  is  a  magistrate. (A) 
For  this  purpose,  the  law,  where  the  cause  of  action  is  not  strictly  local, 
allows  of  a  fiction,  and  you  may  state  the  cause  of  action  as  arising  in 
the  place  out  of  the  county,  where  it  really  did  arise,  adding  what  is 
termed  a  videlicetj  "  to  wit,  in  the  county  of  Saratoga,**  or  other  county^ 
where  the  cause  is  tried.  This  can  seldom  be  necessary,  however,  ex- 
cept in  describing  some  instrument  in  writing.  Suppose,  for  instance,  a 
note  made  and  dated  at  Boston^  sued  in  the  county  of  Saratoga,  You 
are  to  declare  that  the  defendant  made  his  promissory  note  at  Boston,  to 
wit,  "  at  the  town  of  Saratoga  Springs,  in  the  county  of  Saratoga"  and 
so  of  other  transitory  matters,  or  causes  of  action.  But,  in  general,  you 
may  state  all  foreign  acts  as  happening  within  the  county  where  you  sue, 
except  when  you  are  setting  forth  an  instrument  in  writing  dated 
abroad.(f)  If  the  declaration  commence  with  stating  the  county  where 
the  cause  is  tried,  thus,  Saratoga  County,  ss.^  though  no  place  be  stated 
in  the  body  of  the  declaration,  or  even  a  foreign  town  and  county  be  sta- 
ted, yet  the  declaration  will  be  good,  as  the  act  stated  without  j^ldce,  or 
with  the  wrong  place,  will  be  referred  to,  and  considered  in  law  as  arising 
within  the  county  in  the  margin.  And  so  if  the  county  in  the  margin  be 
wrongs  but  the  county  in  the  body  of  the  declaration  be  right,  the  latter 
shall  prevail  over  the  place  in  the  margin  ;  and,  in  this  sense,  it  is  said, 
that  the  place  in  the  margin  will  aid,  but  not  jpre;u(f tee  a  declaration,  (j') 

3.  It  is  still  more  necesrary  that  certainty  and  accuracy  be  observed  in 

stating  the  materitd  facts  constituting  the  cause  of  action  itself,  for  this  is 

^  matter  of  substance.    But  for  this,  more  at  large,  we  refer  to  the  next 

head  of, 

3.   TH£  PARTICULAR  REQUISITES  OF  THE  DECLARATIOIf. 

These  are,  1.  Its  commencement.  2.  The  statement  of  the  cause  of  the 
action.    3.  Several  counts.    4.  The  conclusion. 

The  commencement  of  a  declaration  in  a  justice's  court  may,  in 
general,  be  as  follows :  Vide  6  Taunt*  121,  40G. 


(^)  1  Wen  845  (t)  1  Chit  PI.  250.    id.  231,  232. 

(A)  Vid.  Grah.  Prac-  2d  ed.  210.    1        (()  1  Chit.  PI.  248,  249.    9  John.  8L 
Chit  PL  256.  18  id.  449, 450.    Ante,  455,  456,  n.  2. 


i 


'.^ 


500  OF  THE  DECLARATION. 

James  Jackson  ) 

V.  \  Saratoga  Countt,  ss. 

Richard  Roe.  ) 

The  plaintiff  complains  of  the  defendant  for  this,  to  wit :  Qkere  state 
the  circumstances  which  constitute  the  cause  of  action.) 

If  the  plaintiff  sue,  or  the  defendant  be  sued,  in  a  particular  charactert 
entiile  the  cause  accordingly,  and  then  commence  as  above.  Thus,  if 
you  sue  as  executor,  entitle  your  cause  James  Jackson^  executor  of  the 
the  last  will  and  testament  of  A.,  deceased^  v.  Richard  Roe.  Enough  as 
to  the  different  manner  of  entitling  causes  may  be  gathered,  ante,  456, 
457. 

Where  there  are  more  than  one  party  plaintiff  or  defendant,  the  plural, 
plaintiffs,  or  defendants,  instead  of  the  singular,  plaintiff,  or  defendant^  is 
of  course  to  be  used,  in  the  commencement,  and  other  parts  of  the  dec- 
laration. 

The  declaration,  after  commencing,  proceeds  to  state  the  cause  of 
action.  This  receives  its  name  and  character  from  the  facts  which  are 
stated  as  the  foundation  of  the  claim,  whatever  it  may  be  called  by  the 
plaintiff,  either  in  his  process  or  declaration.  Thus,  should  the  plaintiff 
in  the  beginning  of  his  declaration  state,  that  he  complains  of  the  dffend^ 
ant  of  a  plea  of  trespass,  for  tliis,  to  wit,  and  then  go  on  to  state  the  circum- 
stances of  the  wrong  which  make  it  out  to  be  trespass  on  tlie  case,  in- 
stead  of  trespass,  and  the  defendant  takes  issue,  and  goes  on  to  trial,  and 
the  proof  makes  out  a  claim  for  a  trespass  on  the  case^  the  defendant  can- 
not object  that  this  is  a  variance  between  the  proof  and  the  declaration, 
for  the  cause  of  action  stated  at  length,  shall  be  deemed  the  true  one. 

These  remarks  would  bring  me  to  the  forms  of  declaration,  from  which, 
in  general,  enough  may  be  derived,  to  enable  a  plaintiff  to  state  his  cause 
of  action  with  sufficient  accuracy.  But  there  is  one  description  of  con- 
tract, with  regard  to  which  so  much  nicety  is  required  in  pleading,  that 
a  more  particular  consideration  of  the  mode,  in  which  it  is  to  be  declared 
on,  becomes  necessary.  I  allude  to  special  contracts  not  under  seal,  (o  do 
or  not  to  do  certain  Ui^ngs,  ^.  We  have  already  bestowed  some  atten- 
tion upon  this  topic,  ante,  OG,  07,  08,  where  the  great  caution  to  be 
exercised,  in  aiming  at  a  correspondence  between  the  declaration  and 
evidence,  was  partially  considered  and  illustrated.  The  contracts  re- 
quiring the  special  count  or  declaration,  of  which  we  have  spoken,  in  or- 
der to  set  them  forth,  may  be  varied  to  an  infinite  extent,  and  arc,  thcre- 
foi^,  incapable  of  classification  in  their  purpose  or  object.  The  followLig 
examples  will  show  our  meaning.  These  special  counts  are  required  on 
awards ;  on  contracts  to  pay  money  in  consideration  of  forbearance  ;  on 


I 

/ 
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contracts  to  pay  money  an  exchange  oflwrses;  on  contracts  to  deliver  a 
hill  of  exchange  or  promissory  note  for  goods  sold  ;  or  to  pay  for  goods 
sold  to  a  third  person  ;  or  to  indemnify  ;  for  not  fulfilling  a  contract  to 
marry ;  or  a  contract  to  employ  a  servant ;  or  a  contract  to  perform 
iDorks,  4^. ;  for  not  performing  a  contract  to  accept  com,  4^;  bought ; 
for  not  performing  a  contract  to  deliver  goods ;  for  a  breach  of  warrant 
iy  ;  against  bailees^  for  not  fulfilling  their  contracts  of  bailment ;  by  a 
landlord  against  his  tenant»/or  not  repairing^  ^c  4^. 

In  seuing  forth  these,  and  the  like  special  agreements,  it  is  necessary 
that  the  plaintifT  set  forth,  1.  The  consideration  or  motive^  upon  which 
the  agreement  is  founded.    The  nature  of  these  considerations,  in  gene- 
ral, were  considered,  ante,  4G  to  49.    And  we  had  occasion  to  consider 
them  with  sufiicient  particularity,  ante,  CG  to  70,  as  to  what  considera- 
tion will  sustain  an  assumpsit,  without  noticing  them  again  here.    Illegal 
considerations  are  also  considered,  ante,  240  to  264.     In  setting  forth 
this  consideration,  it  must  appear  to  be  legal  and  sufficient  on  the  face  of 
the  declaration,  or  the  defendant  may  demur ;  it  must  be  set  forth  truly, 
as  it  will  appear  in  proof,  or  tlie  plaintiff  must  bo  nonsuited,  provided  the 
objection  be  taken. (A)     The  whole  of  the  consideration  of  the  defend- 
ant's contract  must  also,  in  general,  be  stated,  and  if  any  part  of  an  en« 
tire  consideration,  or  of  a  consideration  consisting  of  several  things,  bo 
omitted,  the  plaintiff  will  fail  upon  the  trial,  on  the  ground  of  variancc.{l) 
It  is,  however,  sufficient,  in  general,  to  state  so  much  of  any  contract,  con- 
sisting of  several  distinct  parts  and  collateral  provisions,  as  contains  the 
entire  consideration  for  the  act,  and  the  entire  act,  which  is  to  be  done  in 
virtue  of  such  consideration ;  and  the  rest  of  the  contract,  which  only 
respects  the  liquidation  of  damages,  after  a  right  to  them  has  accrued  by 
a  breach  of  the  contract,  is  matter  proper  to  be  given  in  evidence  to  the 
justice  or  jury  in  reduction  of  damages,  but  not  necessary  to  be  shown 
to  the  court,  in  the  first  instance,  on  the  face  of  the  record.     In  an  ac- 
tion  founded  on  fraud,  it  is  unnecessary  that  the  consideration  should  be 
set  forth  particularly.    It  is  enough  to  say  a  valuable  consi^leration  was 
paid,  and  that  the  plaintiff  satisfied  the  defendant,  without  any  thing 
more.(m)     Where  a  part  pf  a  consideration,  or  one  of  several  considera- 
tions, IS  frivolous  and  void^  it  is  sufficient  to  notice  only  the  valid  consid- 
eration, though  if  stated  it  will  not  vitiate  the  declaration ;  but  no  mode 
of  pleading  can  enable  a  plaintiff  to  recover,  where  a  part  of  an  exccutoty 


(k)  Vid.  1  Hall's  Super.  Ct.  R.  201.        1  Am.  Com.  Law,  65^  ia  text  and  notei. 
{D  6 Conn.  R.  176.    4  id.  196     id.  259.        (m)  9  Cowen,  2 
1  Day's  R.  10.    Vid.  also  cases  cited 
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eomideralion  18  iilegaL(fi)  And  jF,  in  addition  to  the  trae  consideration  of 
a  promise,  another  is  alleged,  not  supported  by  the  proof,  it  is  a  fatal  vari- 
ance, and  the  plaintiff  should  be  nonsuited. (o) 

After  stating  the  consideration,  the  contract  itself  must  be  set  forth, 
in  all  its  material  parts,  either  in  the  very  words  in  which  it  was  made* 
or  according  to  its  legal  effect;  and,  if  there  be  a  variance  here,  between 
the  declaration  and  proofs  it  will  be  fatal.{p)  Within  this  rule  it  is 
enough  to  declare  on  a  deed  or  other  instrument  executed  by  an  attor- 
ney as  the  act  of  the  principal,  for  such  is  its  legal  efrect.(9).  In  stating 
the  consideration,  we  have  seen  that*  it  is  necessary  to  set  foith  the  whole ; 
but  in  stating  <the  contract  itself,  it  is  sufficient  merely  to  state  the  parts 
of  the  promise,  the  breach  of  which  is  complained  of,  and  which  go  to 
establish  a  cause  of  action  ;(r)  and  it  is  not  necessary  to  slate  in  the  dec- 
laration other  parts,  not  qualifying  or  varying  in  any  respect  those*  the 
breach  of  which  is  complained  of:  as  where  the  plaintiff  declared,  that 
in  consideration  of  his  re-delivery  to  the  defendant  of  an  unsound  horse, 
which  he  had  before  then  sold  to  the  plaintiff,  the  defendant  promised  to 
deliver  to  him  another  liorse,  which  would  be  worth  £80,  and  be  a  young 
horsCf  and  then  alleged  a  breach  in  both  these  respects^  the  declaration 
was  held  sufficient,  though  the  proof  was,  not  only  of  a  promise  that  the 
second  horse  should  be  worth  £80,  and  bo  a  young  horse,  but  also  of  a 
u:arranty  that  it  was  sound,  and  had  never  been  in  harne9S.(s) 

It  is  always  sufficient  to  state  so  much  as  constitutes  that /)rot;won  in 
the  contract,  the  breach  of  which  is  complained  of,  and  which  prescribes 
the  duty  to  be  performed,  and  the  time,  manner  and  otlier  circumstances 
of  its  performance.  There  are  a  great  variety  of  agreements  not  under 
seal,  containing  detailed  provisions,  regulating  prices  of  labor,  rates  of 
hire,  time  and  manner  of  performance,  adjustment  of  differences,  &c. 
which  it  may  not  be  necessary  to  set  forth  ;{t)  for  perhaps  the  plaintiff 
does  not  claim  for  a  breach  of  any  of  these,  but  merely  for  the  non-ful- 
filment of  some  other  stipulation  in  the  contract. 

So  any  proviso  or  condition  in  the  contract,  which  goes  merely  in  de- 
feasance of  it,  need  not  be  stated ;  for  this  ought  to  come  from  the  otlier 
side  ;  but  if  such  proviso  or  condition  constitute  a  condition  precedent, 
or  if  there  be  any  other  matter  which  qualifies  the  contract,  or  goes  in 
discharge  of  the  liability  of  the  defendant,  it  ought  to  be  statcd.(t<) 


(n)   Vid.  1  Chit.  PI.  262,  263.     10  (r)  Vid.  8  Cowen,  86. 

Wen.  314,  («)  Vid.  1  Chit,  PI.  267.    Vid.  also  2 

(o)  Vid.  3  W€iv  874.  Wen.  479. 

(p)  Vid.  1  Dunl.  Prac.251,  and  cases  (t)  6  East,  A67,  per  Lord  EUenbo- 

there  cited  in  notes.    Vid.  also  8  Cowen,  fougb,  Ch.  J. 

86.  (u)  Vid.  1  Chit  PI.  268.    Gould's  PL 

(9)  1  HalPf  Super.  Ct  R.  298.  ch.  4,  §  18. 
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A  contract  in  the  alternative  must  not  be  stated  as  an  absolute  con- 
tract, though  the  option  bo  in  the  party  pleadiog.(t>)  Thus,  it  has 
been  held,  that  a  contract,  in  the  alternative,  to  transport ^i^en  or  ticen^ 
ty  tons  of  marble  from  one  place,  to  another,  must  be  stated  in  the  decla* 
ration  according  to  the  terms  of  it.  If  stated  as  an  absolute  contract  for 
tho  transportation  of  twenty  tons,  the  variance  will  be  fatal,  (tu)  These 
objections  of  variance  must,  however,  all  be  made  at  the  trials  or  they 
are  waived,  (x) 

Where  this  contract  is  in  writing,  it  13  usual  to  follow  the  words  of  the 
contract,  where  they  are  concise  and  intelligible ;  and  if  the  legal  efiect 
be  doubtful,  this  is  the  safer  course.  The  plaintiff,  however,  is  not  bound 
to  set  forth  even  the  material  parUt  in  letters  and  uxnrds.  It  will  be  suffi- 
cient to  state  the  substance  and  legal  effect^  which  is  shorter,  and  not 
liable  to  misrecitals  and  literal  mistakes.(y)  Andwherc  «  contract,  in 
its  termsy  is  defective,  it  should  be  declared  on  according  to  its  legal 
effect ;  as  where  a  party  entered  into  an  agreement  to  give  a  contract 
for  a  certain  lot  of  land  at  four  dollars  per  acre,  and  no  time  was  speci- 
fied when  the  contract  was  to  be  delivered,  nor  when  or  in  what  manner 
the  consideration  was  to  be  paid  or  secured,  nor  what  number  of  acres 
was  contained  in  the  lot ;  it  was  held,  that  in  an  action  for  the  non-deliv- 
ery of  the  contract,  the  plaintiff  must  supply  the  deficiencies  in  the  agree- 
ment, by  proper  averments  in  his  declaration.(z) 

Certain  averments,  that  is,  statements  of  facts,  besides  the  conside- 
ration and  contract,  are  sometimes  necessary  in  these  declarations  upon 
a  special  assumpsit.  An  averment  in  pteading  signifies  a  statement  of 
facts^  in  opposition  to  argument  or  inference.{a)  If  there  be  any  thing 
on  the  part  of  the  plaintiff,  which  was  to  have  been  performed,  as  a  con- 
dition, upon  w  hich  the  obligation  on  the  part  of  the  defendant  was  to  at- 
tach, it  must  be  averred  to  have  been  performed,  or  offered  or  tende^d 
to  be  performed ;  and  the  manner  of  performance,  &c.  must  be  shown,  in 
order  that  it  may  appear  to  agree  with  the  terms  of  the  contract  or  con- 
<iition.(6) 

Sometimes  it  is  necessary  to  aver  the  performance,  or  an  offer  to  per- 
form the  consideration.  Where  the  consideration  is  executed,  that  b  to 
say,  where  the  promise  is  made  in  consideration  of  something  already 
performed,  or  performed  at  the  same  time  that  the  promise  is  made,  it  is 


(«)  Vid.  1  Cbit  PI.  269.    4  Conn.  B.  (y)  Vid.  1  Chit.  PI.  269,  70. 

266.  {»)  9  Wen.  135. 

(w)  3  Wen.  874.  (a)  Vid.  1  Chit  PI.  277. 

(X)  15  John.  210.  (6)  Vid.  Gould's  PL  ch.  4,  §  13. 
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enough  to  state  this  fact,  without  any  farther  averment.  But  where  the 
consideration  of  the  defendant's  promise  is  executory^  that  is,  to  be  perform* 
ed  by  the  plaintiff  before  the  defendant  is  obliged  to  fulfil  his  engagement 
on  his  part,  the  plaintiff  must  aver  that  he  has  performed  his  part  of  the 
contract,  or  show  some  excuse  for  not  having  done  so.  He  must  show 
performance,  or  an  offer  to  perform,  in  the  case  of  mutual  covenants,  and 
other  agreements  mentioued,  ante,  44,  45,  46,  either  where  the  perform- 
ance is  to  be  at  the  same  time  on  each  side,  or  where  the  plaintiff's  per- 
formance is  expressly  made  a  condition  precedent  So  of  all  aigreements, 
where  mutual  acts  are  to  be  done  at  the  same  time«(c) 

In  averring  an  excuse  of  performance  by  the  plaintifl^  he  must  aver 
his  readiness  to  perfonn  the  act,  and  the  particular  circumstances  which 
constitute  such  excuse.  And  he  should,  in  general,  show  that  the  de- 
fendant either  prevented  the  performance,  or  rendered  it  unnecessary  to 
do  the  prior  act,  by  his  neglect  or  by  his  discharging  the  plaintiff  from 
performance  ;{d)  and  where  the  defendant  had  agreed  to  attend  at  a  cer- 
tain place,  to  receive  from  the  plaintiff  and  his  wife  a  conveyance  of  cer- 
tain lands,  in  an  action  for  his  non-attendance,  it  was  held  sufficient,  in  a 
jutsice's  court,  in  order  to  entitle  the  plaintiff  to  recover,  to  aver  that  the 
plaintiff  and  his  wife  attended  at  the  place  appointed^  ready  and  offering 
to  execute  a  conveyance  according  to  the  said  agreement ;  and  that  the 
defendant  did  not  attend:  and  that  he  has  refused  to  accept  the  same^and 
to  perform  the  agreement  on  hispart.(e) 

The  omission  of  these  averments  would  be  fatal  on  demurrer. (/) 

Again ;  notice  must  sometimes  be  averred.  Where  the  performance 
of  a  condition  precedent,  or  other  event,  upon  which  the  defendant's  lia- 
bility depends,  lies  more  properly  within  the  knowledge  of  the  plaintiff 
than  of  the  defendant,  then  the  declaration  ought  to  state  express  notice 
to  the  defendant  of  the  performance  of  the  condition  precedent,  or  the 
happening  of  the  event ;  and  this  must  be  proved  to  have  been  given  be- 
fore suit  brought ;  but  this  is  unnecessary,  where  the  defendant  has  the 
same  opportunity  with  the  plaintiff  to  know  the  fact.(g-) 

Sometimes,  also,  a  request  is  necessary  to  be  averred ;  but  for  this 
we  refer  to  the  subsequent  head  of  tender,  where  the  cases  in  which  this 
is  necessary  will  be  fully  considered  and  referred  to. 

This  doctrine  on  the  subject  of  a  special  assumpsit^  is  equally  applica- 


(c)  Vid.  1  Chit  PI.  978  to  S84. 

(in  Id.  284,  6. 

(«)  1  Gaines,  45,  46. 


(/)  1  Chit  PI.  285. 
(g)  Vid.  1  Chit  PI.  285, 6,  7.  Gould's 
PI.  ch.  4,  §  15. 
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ble  to  contracts  under  sealf  with  this  difTerence  only,  that  in  settbg  forth 
the  latter,  no  consideration  need  be  averred. (A) 

But  the  mode  of  pleading  cannot  be  fully  illustrated  otberwisQ  than  by 
its  forms,  to  which  I  ahall  now  proceed. 


■•*»• 
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I  have  supposed  the  declaration,  after  giving  the  nccmes  of  the  parties 
in  the  title  to  the  cause,  in  all  cases  to  commence  as  stated  ante,  590.  I 
shall,  in  giving  the  forms,  use  the  title  plaintiff  and  defendantf  instead  of 
the  names  of  the  parties.  Where  the  latter  is  preferred  by  the  pleader, 
the  change  can  easily  be  made ;  but  when  their  names  have  once  been 
distinctly  set  forth  in  any  pleading,  it  is  sufficient  afterwards  to  designate 
them  as  the  s^id  plaintiff  or  plaintiffs^  the  said  defendant  or  defendants^ 
without  repeating  their  names.(t)  This  is  sometimes  highly  useful  for 
the  purposes  of  brevity,  where  the  parties  are  numerous.  At  any  rate, 
it  will  answer  me  this  purpose,  in  the  manner  they  are  to  be  used,  in  the 
forms  which  I  propose  giving ;  for  I  shall  simply  adopt  in  these,  the  initials 
P.  and  D.  to  represent  the  parties, /iJatn^  and  defendant 

The  order  in  which  I  shall  give  these  forms,  will  correspond  with  that 
in  which  I  treated  of  the  actions  to  which  they  relate,  in  Chapter  IL 
Ante,  37  to  450.  I  shall  therefore  exhibit  forms  of  declarations:  1.  In 
debt;  2.  Covenant;  8.  Trespass  on  the  case;  and  4.  Trespass^ 

I.  IN  DEBT. 

ON  A  JUDQMEHT. 

[Comsnencement  as  antCf  p.  590.] 

That  the  said  P.,  by  the  consideration  and  judgment  of  the  supreme 
court  of  judicature  of  the  state  of  New- York,  (or  ^  of  the  court  of  common 
pleas  of  the  county  of  Saratoga^  or  *^  of  a  court  held  before  A.,  one  of 
the  justices  of  the  peace  of  the  county  of  Saratoga^*')  at  the  capitol,  in  the 


Ih)  Vid.  1  Chit  PL  26^  (0  4  Bot.  «:  Pull.  289.   6  Taunt  121, 

406.    SOowen,  286. 
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city  of  Albany,  to  wit,  at  the  town  of  Saratoga  Springs,  in  the  county  of 
Saratoga,  (or,  if  in  the  court  of  common  pleas,  say,  ^at  the  court  hottse,  in 
tfie  village  of  Ballston  Spa,  in  the  said  county  of  Saratoga  .•"  or,  if  in  a 
justice's  court,  say,  *•  at  the  dwelling  house  of  tlie  said  A.,  in  the  town  of 
Saratoga  Springs^  in  the  said  county D  of  the  term  of  July,  A.  D.  1840, 
(or  as  the  term  of  the  court  is^  or,  if  in  a  justice's  court,  say,  "  on  the  2i)th 
day  of  August^  A.  D.  1840,")  recovered  against  the  said  D.  8200  for  a 
debt,  and  also  810  for  his  damages,  which  he  had  sustained,  as  well  by 
occasion  of  detaining  the  said  debt,  as  for  his  costs  and  charges,  by  hiox 
about  his  suit,  in  that  behalf  expended,  (or,  if  the  recovery  was  in  case, 
say,  '*  8200  yor  his  damages ^  which  he  had  sustained^  as  well  by  reason  of 
a  certain  trespass  on  the  case,  as  for  his  costs  and  charges,  ^. :  or,  if 
in  any  other  form  of  action,  state  the  fact  accordingly ;  or,  if  the  action 
be  on  a  judgment  for  costs  in  favor  of  the  defendant,  say,  ^*  950  for  his^ 
costs  and  cliarges,  by  him  laid  out  in  and  about  the  defence  of  a  certain 
action  of  trespass  on  the  case"  or  as  thie  action  is,  **  tlien  lately  prosecuted^ 
against  the  said  P.  by  the  said  D,,)  as  by  the  record  thereof  more  fully 
appears,  {this  is  to  be  omitted,  if  tfie  judgment  were  before  a  justice^  which 
said  judgment  still  remains  in  full  force  and  eSect,  wholly  unsatisfied,  not 
paid  or  reversed,  annulled  or  set  aside,  and  whereof  the  said  P.  hath  not 
had  execution  ;  yet  the  said  D.,  although  often  requested,  hath  not  paid 
the  said  sum  of  850,  or  any  part  thereof  to  the  said  P.,  but  bath  always 
refused,  and  still  doth  refuse  so  to  do. 

In  this  declaration,,  the  nature  of  the  action  in  the  suit  in  which  the 
judgment  was  recovered,  should  be  briefly  stated  according  to  the  fact,  as 
also  for  what  cause  the  recovery  was  had  ;  as  whether  it  was  for  debt 
and  costs,  as  in  an  action  of  debt ;  or  for  damages  and  costs,  as  in  other 
actions  where  judgment  is  for  the  plaintifl';  or  simply  for  costs,  where 
judgment  is  for  the  defendant,  &c.     Vid.  12  Wen.  473.     9  Cowen,  26. 

ON  A  PKNVL  BOND  TO  PAY  MONEY. 

That  the  said  D.  on  the  first  day  of  May,  A.  D.  1840,  at  the  town  of  Sara- 
toga Springs,  in  the  county  of  Saratoga,  by  his  certain  bond,  sealed  with 
his  seal,  and  now  shown  to  the  court  here,  (1)  the  date  whereof  is  the 


(1)  "And  now  shown,"  &c.  This  u  called  a  profert,  and  is  a  necessary 
form  in  all  cases  where  a  deed  is  pleaded.  A  profert  must  also  be  made  of  Utters 
testamentary  or  of  adminiBtraiion,  where  the  plaintiff  sues  in  either  of  those  char- 
acters, that  is  to  say,  the  Utters  testamentary,  &c.  miif:t  be  produced,  in  order  to 
show  the  plaintiffs  authority  to  sue  in  that  particular  character.  The  party  against 
whom  a  deed  or  sealed  contract  is  pleaded,  is  always  entitled,  on  demanding  it,  to 
oyer,  i.  e.  to  have  a  copy  or  sight  of  the  deed,  &c.,  before  he  pleads,  with  which 
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same  day  and  year  aforesaid,  acknowledged  himself  to  be  held  and  firm- 
ly bound  to  the  said  P.  in  the  sum  of  fifty  dollars,  to  be  paid  to  the  said 
P.  when  the  said  D.  should  be  thereunto  afterwards  requested.  Yet  the 
said  D.,  although  often  requested,  &c.,  hath  not  paid  the  said  sum  of  mo- 
ney»  or  any  part  thereof,  to  the  said  P. ;  but  has  always  refused,  and  still 
refuses  so  to  do. 

If  a  bond  or  other  deed  be  pleaded  with  a  profert,  and  the  defendant 
plead  non  est  factum,  and  the  plaintiff  cannot  produce  the  bond,  &c.  at 
the  trial,  he  will  be  nonsuited.  4  East,  585.  It  is  therefore  frequently 
necessary,  or  advisable,  instead  of  the  profert  in  the  above  form,  to  insert 
in  the  declaration  one  of  the  following  excuses,  which  are  to  be  framed 
according  to  the  fact ;  or  at  least  to  add  a  second  count,  containing  such 
excuse.  These  excuses  of  the  profert  are  as  follows :  **  and  which  said 
bond  having  been  lost^  (or,  **  and  which  said  bond  having  been  destroyed 
byaccidentf^  or,  ^^byfirer  or,  "6y  said  D.,")  the  said  P.  cannot  produce 
the  same  to  the  court  here.^  Vid.  3  T.  R.  151.  If  the  bond  be  in  the 
possession  of  the  defendant,  the  excuse  of  the  profert  runs  thus :  ^  and 
which  said  bond  being  in  the  possession  of  the  said  27.,  the  said  P.  cannot 
produce  the  same  to  the  court  here."  It  seems  sufficient  if  an  allegation 
of  this  nature  be  true  at  the  time  of  declaring ;  if  the  deed  be  afterwards 
found,  it  will  not  vitiate  the  allegation.  2  Campb.  557, 558.  Vid.  Yates' 
PI.  460. 

ON  A  JAUi  BOND  ASSIONBD  TO  THB  PI/AINTIPF. 

That  whereas,  the  said  P.,  on,  &c.,  at  a  court  held  before   How  to  plead 
Ransom  Cook,  Esq.,  then  one  of  the  justices  of  the  peace  of  tri"ef  teforJa 
the  said  county,  by  the  consideration  and  judgment  of  the  justice. 
same  court,  recovered  against  Richard  Roe,  twenty-five 
dollars,  for  his  damages,  as  well  by  the  occasion  of  the  tro- 
ver and  conversion  by  the  said  Richard  of  a  certain  horse 
of  the  said  P.,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended ;  and  afterwards,  to  wit,  on, 
&c.,  at,  &c.,  at  the  same  court,  then  and  there  held  be-    n^^  to  pie&d 
fore  tlie  said  Ransom  Cook,  still  being  such  justice  as  afore-    ^^  execution 

•  II  -IT*  I  •  •  I  .1     WBueubyajus. 

said,  the  said  P.  sued  out  a  certam  execution  upon  the  said    tico. 


the  parly  pleadine  it  must  furnish  him.  12  John.  401.  If  the  party  cannot  make 
this  profert,  &c.,  ne  must  state  the  reason  in  the  pleading,  as  that  it  is  lost  by  acci- 
dent, destroyed  by,  or  in  the  hands  of  the  other  party,  or  some  other  person,  &c.  The 
omission  of  a  profert,  when  necessaiy,  can  only  be  taken  advantage  of  by  special 
demxirrer.    Vide  1  Chit.  PI.  813  to  815. 
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judgment,  directed  to  any  constable  within  the  said  county, 
commanding  him  to  levy  the  said  damages  of  the  goods  and 
chattels  of  the  said  Richard  Boe^  (such  goods  and  chattels 
as  are  by  law  exempted  from  execution,  excepted,)  and  to 
bring  the  money  before  the  said  justice  within  thirty  days 
thereaAer,  to  render  to  the  said  P. ;  and  that  if  no  goods  or 
chattels  could  be  found,  or  not  sufficient  to  satisfy  the  said 
execution,  then  the  said  execution  did  further  command  the 
said  constable  to  take  the  body  of  the  said  Richard  Roe^  and 
convey  him  to  the  common  jail  of  the  said  county,  there  to 
remain  until  the  said  execution  should  be  satisfied  and  paid. 
ThodeliTcryof  Which  said  execution  afterwards,  on  the  day  and  at  the 
officCT*  *^  "   place  last  aforesaid,  was  delivered  to  George  C.  Loomis^ 

then  being  one  of  the  constables  of  the  said  county,  to  be 

executed  in  due  form  of  law.     And  the  said  George  C 

LoomiSf  so  still  being  constable  as  aforesaid,  afterwards,  on 

^u         «  •     the  day,  and  at  the  place  last  aforesaid,  in  virtue  of  the 

Th«  arrest  in  .  . 

virtue  thereof,   aforesaid  execution,  took  and  arrested  the  said  Richard  Roe, 

^       t      t     ^^  ^'^  hody,  and  then  and  there  delivered  him  to  Samuel 

to  the  custody   Freeman^  Esq.,  then  sheriff,  and  keeper  of  the  jail  in  the 

®    *"  •     gaid  county,  who  then  and  there  received  the  said  Richard 

Roe  into  his  custody,  by  virtue  of  the  said  execution.    And 

the  said  Richard  Roe^  so  being  in  custody  of  the  said  keep- 

The  ezeeutbn   Or  of  the  said  jail  as  aforesaid,  did,  afterwards,  on  the  day 

^     *^*     ^     and  at  the  place  aforesaid,  together  with  the  above  named 

defendant,  John  Stiles,  by  a  certain  bond  dated  the  day  and 

year  last  aforesaid,  (and  to  the  court  here  now  shown,)  ac- 

Andhowtoset   knowledge  themselves  to  be  held  and  firmly  bou.;d  unto  the 

the  nme  forth,    ^^^y  Samuel  Freeman,  (by  the  name  and  description  of  &in- 

uel  Freeman,  Esq.  sheriff  of  the  county  of  Saratoga,)  he, 
the  said  Samuel  Freeman,  then  being  sheriff  of  the  said 
county  as  aforesaid,  in  the  penal  sum  of  fifty  dollars,  to  be 
paid  to  the  said  Samuel  Freeman,  sheriff  as  aforesaid,  when 
they,  the  said  Ricliard  Roe  and  John  Stiles,  defendants  in 
this  suit,  should  be  thereunto  afterwards  requested,  subject 
to  a  certain  condition  thereunder  written,  that  if  the  said 
Richard  Roe  should  remain  a  true  and  faithful  prisoner,  and 
"^^a  ^nd  ^^"*"  should  uot,  at  any  time,  or  in  any  manner,  escape,  or  go 
pleaded.  without  the  limits  and  boundaries  of  the  liberties  established 

for  the  jail  of  said  county,  until  discharged  by  due  course 
of  law,  then  the  said  obligation  to  be  void,  or  else  remain  in 
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full  force  and  virtue.    And  afterwards,  on  the  day  and  at   And  the  as- 
the  place  last  aforesaid,  at  the  request  of  the  said  P.,  he  the   forth. 
said  Samuel  Freeman^  still  being  sheriff  as  aforesaid,  by  an 
endorsement  on  the  said  bond,  under  the  hand  and  seal  of 
the  said  Samuel  Freeman,  (and  now  shown  to  the  court 
here,  the  date  whereof  is  the  same  day  and  year  last  afore- 
sold,)  did,  in  the  presence  of  a  witness,  sell,  assign  and 
transfer  the  aforesaid  bond  to  the  said  P.    And  the  said    .    _ 
Richard  Roe^  afterwards,  on  the  day  and  at  the  place  last   pleaded, 
aforesaid,  did  escape  and  go  at  lai^e,  out  of  the  limits  and 
boundaries  aforesaid,  without  the  consent,  and  against  the 
will  of  the  said  P. ;  by  reason  whereof  an  action  hath  ac- 
crued to  the  said  P.,  to  demand  and  have  of  and  from  the 
said  defendants  in  this  suit,  the  aforesaid  sum  of  fifty  dol- 
lars.   Yet  the  said  defendants  (although  often  requested, 
Slc.)  have  not,  nor  hath  either  of  them,  paid  to  the  said  P. 
the  said  sum  of  fifty  dollars,  or  any  part  thereof;  but  they 
to  do  this  have  hitherto  wholly  refused,  and  still  do  refiise 
80  to  do. 

In  order  to  avoid  tho  danger  of  a  variance,  the  party  pleading  a  judg- 
ment, record,  execution,  bond,  or  other  instrument  in  writing,  should  not 
set  forth  unnecessary  particulars.  Thus,  in  stating  an  execution  or  other 
process,  a  bond  or  other  written  instrument,  he  may  say  generally,  that 
it  issued  or  was  made,  &c.  on  such  a  day,  without  stating  its  date,  and  if 
it  turn  out  in  proof  that  it  issued,  or  was  made,  or  even  dated  on  a  day  dif- 
fering from  the  day  stated  in  pleading,  it  will  be  no  variance  ;  when,  at 
the  same  time,  if  the  pleading  profess  to  give  the  date,  a  variance  in  the 
proof  will  be  fatal.  Vide  1  Chitty*s  PL  231.  5  John.  100,  101.  And, 
in  pleading  an  execution,  it  is  safest  to  state,  after  setting  forth  the  amount 
of  the  judgment,  that  the  officer  was  commanded  thereby  to  levy  the 
debt  and  damages^  or  the  damages  and  costs  awarded  by  the  judgment, 
without  saying  how  much  the  execution  was  for.  Where  the  execution 
was  thus  set  forth,  it  was  held,  that  even  a  variance  between  this  and  the 
judgment,  in  the  amount  recovered^  could  not  be  made  an  objection.  5 
John.  89.  id.  101,  3,  per  Kent,  Ch.  J.  Vide  also  Page  v.  Woods,  9 
John.  82. 
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DECLARATION  AOAIlfST  A  COlffPTABLE  FOR  NEGLRCTIIfO  TO  RETVRlf  AN  EX- 
ECUTION   WrrillN   FIVE    DAYS    AFTER   THE   RETURN  DAT.      Yld.  2  R.  S. 

182,  §  157.     10  Wen.  370. 

State  the  judgment^  execution  and  delivery  thereof  to  the  defendant^ 
substantially  as  in  the  last  precedent^  and  proceed  in  Udsform : 

And  the  said  P.  avers  that  the  said  D.  neglected  to  return  the  said  ex^ 
ecution  according  to  the  exigency  thereof,  or,  within  five  days  after  the 
return  day  thereof,  but  wholly  neglected  so  to  do,  whereby  the  said  IX 
became  liable  to  pay  to  the  said  P.  the  amount  of  the  said  execution  with 
interest  thereon  from  the  time  of  the  rendition  of  the  said  judgment  as 
aforsesaid.  Yet  the  said  D.,  (although  often  requested,  &c.)  hath  not 
paid  to  the  said  P.  the  said  sum  of  twenty-five  dollars  and  interest  as  aforo-' 
said,  or  any  part  thereof;  but  he  to  do  this,  bath  hitherto  wholly  refused, 
and  still  doth  refuse  so  to  do. 

An  action  of  debt  is  given  by  2  R.  S.  350,  §  06,  against  a  sheriff,  for 
an  escape  of  a  prisoner  committed  to  jail  in  execution  in  a  civil  action^ 
The  provision  includes  escapes  from  executions  issued  by  justices  of  the 
peace.  At  common  law,  the  only  remedy  was  by  an  action  on  the  case, 
where  the  measure  of  damages  was  open  to  the  investigation  of  the  jury% 
The  old  statute,  1  Laws  of  1813,  p.  425,  gave  the  action  of  debt  where 
the  escape  was  from  imprisonment  on  an  execution  issued  from  a  court 
of  record;  and  hence  it  was  held,  that  under  that  statute,  debt  would 
lie  only  where  the  escape  was  from  imprisonment  on  an  execution  issued 
from  a  court  of  record.  1  Wen.  115.  There  are  no  such  restrictive 
words  in  the  present  statute ;  the  provision  is  general  and  comprehensive* 
including  all  executions  in  civil  actions  from  whatever  court  they  may 
issue.  The  measure  of  damages  is,  the  amount  of  the  judgment ;  and 
the  action  may  be  brought  in  a  justice's  court.  0  John.  369^  The  form 
of  declaration  against  a  sheriff  for  an  escape  from  imprisonment,  on  an 
execution  issued  by  a  justice,  may  be  in  nearly  the  same  words  of  the 
above  precedent  for  a  declaration  on  a  jail  bond,  omitting  the  statements 
in  regard  to  the  execution,  contents,  condition  and  assignment  of  the 
bond.    The  form  may  be  easily  adapted  to  this  case. 

Our  remarks,  ante,  37, 40,  are  liable  to  the  construction,  that  in  actions 
given  by  statute,  the  declaration  should  be  in  debt.  I  take  this  occasion, 
therefore,  to  say  that  in  such  cases,  either  debt  or  assumpsit  will  lie,  where 
the  suit  is  prosecuted  by  the  person  injured  or  aggrievedy  and  to  whom  a  pe- 
cuniary penalty  or  forfeiture  is  specially  granted  by  law ;  and  if  the  forfeit- 
ure be  of  property,  it  may  be  recovered  m  an  action  of  trover^  or  other  ap« 
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propriate  action.  2  R.  8. 394,  §  I.  The  statute  also  provides,  that  every 
BQch  action  shall  be  prosecuted  and  conducted  in  the  same  manner  as 
other  personal  actions  in  all  respects,  except  as  therein  otherwise  pro- 
vided ;  and  shall  be  subject  to  all  the  provisions  of  law  concerning 
amendments  of  the  process,  pleadings  and  records  therein,  and  concern- 
ing the  abatement  of  such  suits  by  death  or  otherwise,  and  all  other  pro- 
visions concerning  personal  actions  not  inconsistent  with  the  sixth  title,  of 
chapter  eighth,  of  the  third  part  of  the  revised  statutes.  -2  R.  S.  394,  § 
2.  The  provisions  of  the  section  first  above  cited,  confine  the  election 
between  debt  and  assumpsit  to  suits  prosecuted  by  the  aggrieved  party, 
I  can  find  no  statutory  provision  defining  the  nature  of  the  action  when 
brought  by  a  common  informer.  In  the  absence  of  any  such  provision, 
no  other  form  of  action  than  debt  is  sustainable.,  Vid.  1  Chit.  PI.  101. 
It  is,  however,  provided  generally,  that  actions  by  common  informers 
shall  be  commenced  in  the  name  of  the  person  suing,  who  may  appear 
by  attorney ;  and  that  the  suit  shall  be  conducted  and  prosecuted  the 
same  as  personal  actions.  That  no  such  suit  shall  be  deemed  com- 
menced, until  process  shall  be  actually  delivered  to  an  oflScer  to  be  exe- 
cuted, which  cannot  be  re-delivered  to  the  plaintifiT,  but  must  be  returned 
to  the  court  from  which  it  issued  ;  and  that  no  such  action  can  be  com- 
promised or  compounded,  without  leave  of  the  court.  2  R.  S.  394,  $ 
5,6. 

The  statute  prescribes  the  forms  of  pleadings  and  proceedings  in  suits 
for  the  recovery  of  penalties  and  forfeitures ;  and  for  money,  goods,  &c» 
received  contrary  to  the  provisions  of  any  statute.    Before  giving  the 
form  of  declaration,  it  may  be  well  that  the  various  sections  of  the  stat- 
ute applicable  to  this  kind  of  actions  should  be  cited  at  length.    We  shall 
thus  be  saved  the  necessity  of  a  repetition  or  a  particular  reference  to 
their  provisions  hereafter.    It  is  provided,  2  R.  S.  273,  §  1,  that  ^  In 
actions  of  debt  brought  to  recover  any  money,  goods  or  other  thing,  re- 
ceived by  any  person  contrary  to  the  provisions  of  any  statute,  it  shall 
be  sufficient  for  the  plaintiff,  without  setting  forth  the  special  matter,  to 
allege  in  his  declaration  that  the  defendant  is,  or  that  his  testator  or  in- 
testate was,  indebted  to  the  plaintiff  in  the  sum  so  received,  or  in  the 
value  of  the  goods  or  other  thing  so  received,  whereby  an  action  accrued 
to  the  plaintiff,  according  to  the  provisions  of  such  statute,  naming  the 
subject  matter  thereof,  in  the  following  form :  *  according  to  the  provis- 
ions of  the  statute  regulating  the  rate  of  interest  on  money,'  or  '  according 
to  the  provisions  of  the  statute  against  betting  and  gaming,'  as  the  case 
may  require,  or  in  some  other  general  terms  referring  to  such  statute,'* 
The  next  section,  2  R.  S.  274,  §  2,  provides  that,  <<  If  an  action  of  assump* 
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sit  be  brought  for  any  money  received  contrary  to  the  provisions  of  any 
statute,  it  shall  be  sufficient  for  the  plaintiff,  without  setting  forth  the 
special  matter,  to  allege  in  his  declaration,  that  the  same  was  received 
contrary  to  the  provisions  of  such  statute,  referring  to  the  same,  as  pre- 
scribed in  the  last  section."  And  by  §  3,  **  If  an  action  of  trover  be  brought 
for  any  goods  or  other  thing  received,  contrary  to  the  provisions  of  any 
statute,  the  plaintifi'  shall  set  forth  in  his  declaration,  that  such  goods  or 
other  things  were  converted  by  the  defendant,  contrary  to  the  provisions 
of  such  statute,  referring  to  the  same  as  prescribed  in  the  preceding  sec- 
tions." So  by  2  R.  S.  395,  §  10,  "  In  actions  of  debt  brought  to  recover 
any  penalty  or  forfeiture  given  by  any  statute,  it  shall  be  sufficient,  with- 
out setting  forth  the  special  matter,  to  allege  in  the  declaration,  that  the 
defendant  is  indebted  in  the  amount  of  such  penalty  or  forfeiture,  to  the 
officer,  person  or  body,  for  whose  use  the  same  is  given  ;  whereby  an 
action  accrued  according  to  the  provisions  of  such  statute,  naming  the 
subject  matter  thereof  in  the  following  form  :  *  According  to  the  provis- 
ions of  the  statute  concerning  sheriffs,'  naming  the  section,  title  and  chap- 
ter of  such  statute,  as  the  case  may  require,  or  in  some  other  similar 
terms  referring  to  such  statute.  §  11.  Whenever  an  action  of  assumpsit 
shall  be  brought  for  the  recovery  of  any  penalty  given  by  any  statute,  it 
shall  be  sufficient,  without  setting  forth  the  special  matter,  to  allege  in 
the  declaration,  that  the  defendant  being  indebted  in  the  amount  of  such 
penalty,  according  to  the  provisions  of  such  statute,  referring  to  the  same 
as  prescribed  in  the  last  section^  undertook  and  promised  to  pay  the  same. 
§  12.  If  an  action  of  trover  be  brought  to  recover  any  goods  or  other 
thing  forfeited  by  the  provisions  of  any  statute,  the  declaration  may  al- 
lege that  such  goods  or  other  things  were  forfeited  according  to  the  pro- 
visions of  such  statute,  referring  to  the  same  as  prescribed  in  the  fore- 
going sections,  and  that  the  defendant  converted  the  same  to  his  own 
use,  without  setting  forth  the  special  matter.  §  13.  To  every  declaration 
for  a  penalty  or  forfeiture,  the  defendant  may  plead  the  general  issue ; 
that  he  owes  nothing;  or  that  he  did  not  undertake  and  promise,  as  al- 
leged in  such  declaration  ;  or  that  he  is  not  guilty  of  the  premises  charg- 
ed, as  the  case  may  require ;  and  may  give  in  evidence  under  such  plea, 
any  special  matter,  which,  if  pleaded,  would  be  a  bar  to  such  action,  or 
discharge  the  defendant  therefrom,  in  the  same  manner  and  with  the  like 
effect  as  if  the  same  had  been  pleaded  specially.  $  14.  In  any  suit  for  a 
penalty  or  forfeiture,  brought  by  any  person  other  than  the  party  ag- 
grieved, or  other  than  any  public  officer,  if  a  former  recovery,  acquittal, 
or  other  bar  to  such  action  be  pleaded,  the  plaintiff  may  reply,  that  such 
recovery,  acquittal  or  bar,  was  bad  by  covin  and  fraud ;  and  if  such 
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replication  be  confessed  or  established,  the  plaintiff  shall  recover  in  such 
action,  notwithstanding  such  plea.  §  15.  Where  any  act  is  prohibited 
by  law,  under  a  penalty  not  exceeding  any  given  sum  specified  in  such 
law,  an  action  may  be  brought  for  such  specified  sum ;  and  the  jury,  or 
justice  before  whom  the  trial  shall  be  had,  shall  award  such  sum  so  spe- 
cified, to  the  plaintiff,  or  such  part  thereof  as  shall  be  deemed  proportion- 
ed to  the  offence.* 

After  having  thus  given  a  transcript  of  the  statute  in  relation  to 
actions  for  the  recovery  of  penalties,  &c.  we  proceed  to  the  form  of 
the  declaration  in  debt,  which  is,  under  the  foregoing  provisions,  applica- 
ble to  any  statute  by  which  a  penalty  is  given. 

GENERAL   FORM  OF  DECLARATION  IN  DEBT  FOR  A  PENALTY  GIVEN  BY 

STATUTE. 

That  the  said  D.  on,  &c.  at,  &c.  was  indebted  to  the  said  P.  in  the 
sum  of  fifty  dollars,  for  so  much  money  before  that  time  had  and  received 
of  the  said  P.  by  the  said  X>.,  contrary  to  the  statute,  {here  state  tlie  title, 
4*0.  as  particularly  as  may  be,)  whereby  an  action  accrued  to  the  said 
P.  to  demand  and  have  of  and  from  (he  said  D.  the  said  sum  of  fifty  dol- 
lars, according  to  the  provisions  of  the  said  statute.  Yet  the  said  I)., 
(although  often  requested,  &c.)  has  not  yet  paid  the  said  sum  of  moiioy 
above  demanded,  or  any  part  thereof,  to  the  said  P. ;  but  to  pay  the  same 
or  any  part  thereof  to  the  said  P.,  the  said  D.  has  hitherto  wholly  refused, 
and  still  does  refuse.  . 

If  the  action  is  not  founded  on  a  statute  to  recover  back  money  actU' 
ally  received  by  the  defendant,  then  omit  the  words  in  italics,  in  the  fore- 
going form,  and  insert  the  title,  &c.  of  the  statute  after  the  words,  '^pro- 
visions of  the." 

It  should  be  remarked  that,  in  general,  where  a  remedy  is  given  by 
statute,  the  mode  of  declaring  is  pointed  out,  and  in  such  case,  it  must 
be  strictly  pursued.     3  Wen.  494. 

In  an  action  for  the  penalty  given  by  statute  for  selling  strong  or  spir- 
ituous liquors  without  license,  it  is  not  necessary  for  the  prosecutor  to 
prove  that  the  defendant  has  no  license ;  it  is  enough  to  prove  a  sale,  and 
tlien  the  burthen  of  proof  is  thrown  upon  the  defendant,  to  show  tliat  be 
had  a  license.     19  Wen.  3G1. 

It  is  proper  to  observe,  with  regard  to  these  actions  on  penal  statutes, 
generally,  that  where  a  certain  penalty  is  given  in  money,  as  w^ell  as 
where  a  suit  is  brought  upon  a  record  or  specialty,  the  plaintiff  must  state 
m  his  declaration,  the  precise  sum  which  he  claims,  and  which  the  pen- 
alty, &C.  amounts  to,  and  he  must  recover  the  precise  sum  or  nothing. 
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1  H.  Bl.  240.  But  where  no  precise  sum  is  mentioned  in  the  act  itself^ 
but  it  is  left  to  the  justice  or  jury  to  fix  the  amount,  the  plaintiff's  decla* 
ration  may  claim  such  sum  as  is  convenient,  and  he  may  recover  less  up- 
on the  trial,  according  to  the  amount  which  he  proves,  the  same  as  in  an 
action  of  assumpsit.  Cro.  Jac.  408.  1  Day's  R.  10.  But  we  have 
seen  that  where  the  penalty  given  is  not  exceeding  a  certain  sum,  the 
plaintiff  should  claim  such  specified  sum,  and  his  recovery  may  be  for  a 
less  amount    Ante,  603. 

We  suppose,  that  under  the  general  form  of  declaration  above  given, 
the  plaintiff  may  recover,  however  special  his  case  may  be.  Under  such 
a  declaration  he  may  give  in  evidence  any  facts  going  to  establish  a 
cause  of  action,  and  which  bring  his  case  within  the  provisions  of  the  par- 
ticular statute  upon  which  he  prosecutes.  Vid.  15  John.  5,  Vid.  also 
13  John.  428,  where  the  court  say,  that  '<  it  is  a  well  settled  rule,  that  in 
declaring  for  offences  against  penal  statutes,  where  no  form  is  eocpressly 
giveny  the  plaintiff  is  bound  to  set  forth  specially,  the  facts  on  which  he 
relies  to  constitute  the  offence."     Vid.  also  ante,  p.  248. 

As  to  the  liability  of  the  husband,  for  a  penalty  incurred  by  the  wife, 
and  other  matters  relative  to  this  action  of  debt  on  statute,  and  debt 
generally,  vid.  ante,  36  to  42. 

U.  DECLARATIONS  IN  COVENANT. 

ON  A  SEALED  NOTE. 

That  the  said  D.  on,  &c.  at,  &c.,  by  a  certain  instrument  in  writing, 
sealed  with  the  seal  of  the  said  D.,  (and  to  the  court  here  now  shown, 
the  date  whereof  is  the  day  and  year  aforesaid,)  for  value  received,  prom- 
ised to  pay  the  said  P.  fifty  dollars,  with  interest,  ten  days  after  the  date 
thereof.  Yet  the  said  D.  (although  often  requested)  hath  not  paid  the  said 
sum  of  money,  or  any  part  thereof,  to  the  said  P. ;  but  the  same  to  pay, 
hath  always  refused,  and  still  doth  refuse  so  to  do.  And  so  the  said  P. 
saith,  that  the  said  D.  hath  not  kept  his  covenant  in  form  aforesaid  made. 

PECLARATIOIf  ON  AN  INDENTURE  OF  LEASE  FOR  RENT. 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  by  a  certain  indenture  then 
and  there  made,  between  the  said  P.,  of  the  one  part,  and  the  said  D.,  of 
the  other  part,  (the  counterpart  of  which  said  indenture,  sealed  with  the 
seal  of  the  said  D.,  is  now  here  shown  to  the  court,  the  date  whereof  is 
the  same  day  and  year  aforesaid,)  the  said  P.  did  demise  and  to  farm 
let,  to  the  0aid  D.,  his  executors,  administrators  and  assigns,  certain  ten- 
ements, with  the  appurtenances,  particularly  mentioned  and  described  in 
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the  said  indenture,  situate  in  the  said  town  of  Saratoga  Springs  ;  to  have 
and  to  hold  the  same  unto  the  said  D.,  his  executors,  administrators  and 
assigns,  from  the  first  day  of  May  then  last  past,  for,  and  during,  and  un- 
til the  full  end  and  term  of  two  years  thence  next  ensuing,  and  fully  to 
be  complete  and  ended ;  yielding  and  paying  therefor,  yearly  and  every 
year,  to  the  said  P.,  his  heirs  or  assigns,  the  clear  yearly  rent  of  fifty  dol- 
lars,  payable  in  four  equal  quarterly  payments.  And  the  said  D.  did 
thereby,  for  himself,  his  executors,  administrators  and  assigns,  covenant, 
promise  and  agree,  to  and  with  the  said  P.,  bis  heirs  and  assigns,  that  he, 
the  siud  D.,  his  executors,  administrators  or  assigns,  should  and  would 
well  and  truly  pay,  or  cause  to  be  paid,  to  the  said  P.,  his  heirs  or  assigns, 
the  said  yearly  rent,  or  sum  of  fifty  dollars,  at  the  several  times  aforesaid. 
Yet  the  said  D.,  although  often  requested,  &c.,  has  not  paid  to  the- said 
P.  the  aforesaid  rent,  or  any  part  thereof,  but  the  same  to  pay  hath  al- 
ways refused,  and  still  doth  refuse. 

In  declaring  on  a  written  or  sealed  contract,  though  it  describe  the 
parties  as  of  such  a  place^  and  of  such  a  degree^  or  occupation,  this  need 
not  be  noticed  in  the  declaration.  Vide  2  Chit.  PI.  550,  n.  (A.)  The  date 
need^not  be  stated.  4  East,.  477.  If  both  parts  of  the  deed  be  origin^ 
ahf  i.  e.  signed  and  sealed  by  aUparties,  make  the  prof  ert  vl^  of  onepartf 
&c.,  instead  of  the  counterparty  &c.  Vide  2  Chit.  PI.  550,  n.  (i.)  The  de- 
misCf  covenants,  &c.,  and  all  the  material  parts  of  a  contract,  whether 
written,  parol  or  sealed,  must  be  set  forth,  either  verbatim,  or  according 
to  their  legal  effect.  Ante,  592.  And  where  the  words  of  a  lease  pro- 
vided that  the  lessee  should  pay  ''  for  all  necessary  repairs  put  upon  the 
premises"  during  the  term;  and  in  declaring  upon  it,  the  breach  assigned 
was,  that  the  lessee  "  did  not  nor  would,"  during  the  said  demise,  and 
whilst  she  was  ''possessed  of  the  premises,"  pay,  or  cause  to  be  paid,  to 
the  plaintiff,  the  repairs  that  "  were  necessary,"  and  wore  made  upon  the 
^  premises  by  the  plaintiff,"  it  was  held  to  be  well  assigned  ;  and  a  de- 
murrer to  the  declaration  was  overruled.  1  Hall's  Super.  Ct.  R.  33. 
The  premises  need  not  be  described  at  length,  in  debt  or  covenant  on  an 
indenture  of  lease.  2  Chit  PI.  550,  n.  (/.)  It  is  not  necessary  to  allege 
that  the  lessee  for  years  entered.  Id.  551,  n.  (^.)  The  time  when  the 
rent  became  due  must  be  specified.    Id.  552,  n.  {s.) 
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DECLARATION  IN  COVENANT  FOR  NOT  REPAHUNG. 

Containing  an  averment  of  the  plaintiff^s  having  performed  a  condition 

precedent. 

Set  forth  the  execution  of  the  indenture,  &c.,  and  make  profert  as  in 
the  last,  and  then  proceed  as  follows : 

And  the  said  D.  did  thereby,  for  himself,  his  executors,  administrators 
and  assigns,  covenant,  promise  and  agree,  to  and  with  the  said  P.,  his 
heirs  and  assigns,  (amongst  other  things.)  in  manner  following,  that  is  to 
say,  that  he,  the  said  D.  and  his  assigns,  from  and  after  the  dwelling  house 
standing  on  the  said  premises  should  have  been  put  in  good  and  tenanta- 
blo  repair,  by  and  at  the  expense  of  the  said  P.,  his  heirs  or  assigns^ 
should  and  would,  at  all  times  during  the  continuance  of  the  said  demise, 
at  Ins  and  their  own  costs  and  charges,  support,  uphold,  maintain  and 
keep  the  said  dwelling  house  in  good  and  tenantable  repair,  order  and 
condition,  and  so  leave  the  same  at  the  end,  or  other  determination  of  the 
said  term.  And  the  said  P.  says,  that  although  the  said  dwelling  house, 
after  the  making  of  the  said  indenture,  to  wit,  on,  &c.,  at,  &c.,  was  put 
in  good  and  tenantable  repair,  by  and  at  the  expense  of  the  said  P.,  yet 
the  said  D.  would  not,  and  did  not,  at  all  times  during  the  continuance 
of  the  said  demise,  or  any  part  thereof,  at  his  own  costs  and  charges,  or 
otherwise,  support,  uphold,  maintain  and  keep  the  said  dwelling  house  in 
good  and  tenantable  repair,  order  and  condition,  or  so  leave  the  same  at 
tlie  end  of  the  said  term. 

Two  breaches  of  the  same  specific  covenant  cannot  be  assigned  in  the 
same  count.  1  Wen.  207.  The  assignment  of  breach  is  good,  if  accord- 
ing to  the  substance,  though  not  according  to  the  letter  of  the  covenant. 
2  Wen.  583.  Vide  1  HalPs  Supen  Ct.  R.  33.  Where,  on  the  dissolu- 
tion of  a  firm,  one  of  the  partners  covenants  to  pay  all  the  company 
debts,  in  an  action  against  him  for  a  breach  of  that  covenant,  by  his  part- 
ner, who  has  been  compelled  to  pay  a  debt  of  the  firm,  it  is  not  neces- 
sary to  aver  notice  to  the  defendant  of  the  debt,  nor  of  the  suit,  recovery 
and  payment.  5  Wen.  409.  A  declaration  on  a  contract  to  perform  a 
certain  work,  alleging  that  the  plaintiff  had  performed  as  nearly  as  it  toas 
possible^  without  adding  that  what  was  done  was  accepted  as  a  full  per- 
formance^  would  be  bad.    8  id.  399.  * 

For  this  action  of  covenant  generally,  vide  ante,  42  to  46. 
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m.  DECLARATIONS  IN  TRESPASS  ON  THE  CASE. 


First.  In  assumpsit 


DECLARATION 


In  assumpsit  on  u  ^cial  agree^nent^  to  receive  tlw  plaintiff  into  the 

defendants  service. 

That  heretofore,  to  wit,  on,  &c.  at,  &c.  in  consideration  that  the  said 
P.,  at  the  said  D.'s  request,  had  then  and  there  agreed  with  the  said  D. 
to  enter  into  his  service  as  a  journeyman  shoemaker,  and  would  serve 
him  in  that  capacity  at  certain  wages,  after  the  rate  of  $200  a  year,  to 
be  therefor  paid  by  the  said  D.  to  the  said  P.,  be  the  said  D.  promised 
the  said  P.  to  receive  him  into  the  service  of  the  said  D.  in  the  capacity 
aforesaid,  and  to  employ  him  in  such  service  at  the  wages  aforesaid. 
And  the  said  P.  avers,  that  he  hatli  always  been  ready  and  willing  to  en- 
ter into  the  service  of  the  said  D.  in  the  capacity  aforesaid,  and  did  af- 
terwards, to  wit,  on,  &c.  at,  &c.  aforesaid,  request  the  said  D.  to  receive 
him  the  said  P.  into  the  service  of  the  said  D.  in  the  capacity  aforesaid. 
Yet  the  said  D.  did  not,  nor  would,  at  the  said  time,  when  he  was  re- 
quested as  aforesaid,  or  at  any  time  afterwards,  receive  the  said  P.  into 
the  service  of  the  said  D.,  or  employ  him  the  said  P.  in  such  service,  at 
the  wages  aforesaid,  but  wholly  neglected  and  refused  so  to  do ;  where- 
by the  said  P.  lost  the  chance  of  being  employed  by  divers  other  per- 
sons, and  remained  and  contained  wholly  unemployed  for  a  long  time, 
to  wit,  for  tiie  space  of  three  months,  then  next  following,  and  was  oth- 
erwise greatly  injured  and  damniiSed,  to  wit,  at,  &c. 

Where  the  work  has  been  actually  performed,  the  declaration  may  be 
for  work  and  labor  ^eneraZ/y.  Fitzg.  302.  Vid.  Chit.  Prec.  of  PL  149, 
n.  (y).  But  where  the  defendant  has  refused  to  employ  the  plaintiff,  the 
declaration  must  be  special  as  above.  2  East,  145.  Cowp.  437.  4 
Esp.  R.  77. 

For  discharging  the  plaintiff  from  the  defendants  service  before  the 

end  of  kis  term. 

That  heretofore,  to  wit,  on,  &c.  at,  &c.  in  consideration  that  the  said 
P.,  at  the  said  D.'s  request,  would  enter  into  the  said  D.'s  employ,  in  the 
capacity  of  a  bar-keeper,  for  one  year,  to  wit,  from  the  day  and  year 
aforesaid,  at  certain  wages,  to  wit,  at  the  rate  of  830  per  month  through- 
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out  the  year,  the  said  D.  undertook  and  promised  the  said  P.  to  retain 
and  employ  him  the  said  P.  in  the  capacity  aforesaid,  at  the  wages  afore- 
said, and  continue  him  in  such  employ  for  one  year,  to  wit,  from  the  day 
and  year  aforesaid ;  and  although  the  said  P.,  confiding  in  the  said  prom- 
ise of  the  said  D.,  did  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  enter 
into  the  said  D.'s  employ  in  the  capacity  and  on  the  terms  aforesaid,  and 
did  continue  in  such  employ  of  the  said  D.  for  a  long  space  of  time,  to 
wit,  until,  &c. ;  and  although  the  said  P.  was  on  the  day  and  year  last 
aforesaid,  and  hath  always  been  ready  and  willing,  and  then  offered  to 
remain  and  continue  in  the  said  D/s  employ,  in  the  capacity  and  on  the 
terms  aforesaid,  for  the  remainder  of  the  said  year ;  yet  the  said  D.  did 
not  nor  would  continue  the  said  P.  in  his  emloy  until  the  expiration  of  the 
said  year,  to  wit,  from  the  day  and  year  first  aforesaid,  but  on  the  contrary 
thereof,  during  the  said  space  of  one  year,  to  wit,  on,  &c.  at,  &c.  aforesaid, 
refused  to  suffer  the  said  P.  to  continue  in  his  the  said  D/s  employ,  and 
wrongfully  discharged  the  said  P.  therefrom  without  reasonable  cause, 
and  hath  thence  hitherto  wholly  neglected  and  refused  to  retain  or  con- 
tinue the  said  P.  in  his  the  said  D.'s  employ  for  the  remainder  of  the  said 
term  ;  by  means  whereof  the  said  P.  hath  lost  and  been  deprived  of  all 
the  wages,  profits  and  advantages  which  he  otherwise  might  and  would 
have  derived  and  acquired  from  being  continued  in  the  employ  of  the 
said  D.  as  aforesaid,  and  which  the  said  D.  hath  from  that  time  wholly  re- 
fused to  pay  to  the  said  P. ;  and  the  said  P.  hath  been  and  is  by  means 
of  the  premises  wholly  unemployed.  t 

The  declaration  should,  in  general,  be  special  as  above,  for  dismissing 
a  servant,  &c.  before  the  expiration  of  his  term  of  service.  Vid.  2  East, 
145.  But  where  the  dismissal  occurs  after  the  commencement  of  a  quar- 
ter, and  the  wages  are  payable  quarterly,  and  the  plaintiff  has  served 
during  part  of  the  quarter,  it  seems  such  quarter's  salary  may  be  recov- 
ered on  the  common  count  for  work  and  labor,  if  the  action  be  brought 
after  the  expiration  of  the  quarter.  1  Stark.  R.  198 ;  4  Campb.  375,  S.  C. 
2  Moore  &  Payne,  233;  5  Bingh.  132,  S.  C. 

For  a  form  of  declaration  for  dischaipng  the  plaintiff  from  completing 
a  job  of  work  according  to  agreement,  vid.  Chit.  Prec.  of  PL  105. 

For  not  putting  vp  a  building. 

That  heretofore,  to  wit,  on,  &c.  at,  &c*  by  a  certain  agreement  then 
and  there  made,  by  and  between  the  said  P.  and  the  said  D.,  it  was 
agreed  that  the  said  D.  should  frame,  enclose  and  lay  the  floors  of  a  cer- 
tain barn,  with  materials  to  be  furnished  by  the  said  P.,  and  that  the 
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stme  work  should  be  commenced  on  the  first  day  of  May,  A.  D.  1840, 
and  completed  by  the  first  day  of  June  in  the  same  year,  according  to  a 
certain  plan  thereof,  then  in  the  possessbn  of  the  said  D.,  for  the  con- 
sideration of  fifty  dollars,  to  be  paid  by  the  said  P.  to  the  said  D.  on  the 
same  work  being  completed  by  him.  And  afterwards,  to  wit,  on,  Ac* 
at,  dec*  the  said  D.,  in  consideration  that  the  said  P.  had,  at  the  request 
of  the  said  D.,  promised  him  to  perform  his  part  of  the  said  agreement, 
promised  the  said  P.  that  he  the  said  D.  would  perform  his  part  of  the 
said  agreement.  Yet  the  said  P.  saith,  that  although  he  hath  always  in 
every  respect  been  ready  and  willing  to  perform  his  part  of  the  said 
agreement,  and  did,  on,  &c,  at,  dec.  c^er  the  said  D.  to  perform  the 
same ;  and  although  the  said  P.  found,  provided  and  ftimished  the  mate- 
rials for  building  the  barn  aforesaid  before  the  said  first  day  of  May,  to  wit, 
on,  dec.  at,  dec.,  of  all  which  the  said  D.  then  and  there  had  notice,  and 
was  moreover  requested  to  perform  his  part  of  the  said  agreement ;  yet 
the  said  D.  has  hitherto  altogether  neglected  and  refused  to  frame,  en- 
close and  lay  the  floors  of  the  said  bam  in  the  manner,  within  the  time 
and  according  to  the  plan  aforesaid ;  whereby  the  said  P.  has  not  only 
sustained  great  damage  in  the  exposure  of  the  said  materials  to  the 
weatlier,  but  was  obliged  to  hire,  and  did  hire  another  bam,  in  which  to 
secure  his  clover  hay,  at  a  great  price,  to  wit,  at  the  price  often  dollars, 
to  wit,  at,  &c  on,  dec. 

With  what  strictness  a  special  agreement  must  be  performed,  vid. 
ante,  108  to  116. 

A  breach  of  the  contract  set  forth  should  always  be  stated  in  the  dec* 
laration,  with  a  request  to  perform,  or  it  will  be  bad  on  demurrer.  Where 
a  request  is  matter  of  substance,  which  we  shall  see  when  we  come  to 
speak  of  tender,  it  should  be  set  forth  with  the  circumstance  of  time  and 
place,  the  same  as  any  other  essential  fact.  The  contract  must  be  stated 
to  have  been  broken  in  its  true  sense  and  suhstanccy  and  the  breach 
should  be  neither  larger  nor  smaller  than  the  engagement  stated.  If 
this  be  in  the  disjunctive,  to  do  one  of  two  things,  the  breach  should  deny 
the  performance  of  either.  It  should  be  certain  and  express^  and  not 
general^  as  that  ike  defendant  has  not  performed  his  agreement*  But 
these  omissions  must  all  be  taken  advantage  of  by  demurrer.  Yid.  I 
Chit.  PI.  287  to  296,  and  the  cases  there  cited. 

The  terms  of  the  contract  are  to  be  stated  as  in  the  agreement,  and 
when  in  writing,  it  is  usual  to  state  that  it  was  so.  It  must  be  shown  in 
the  declaration  that  the  defendant  was  to  have  a  reward  for  the  work, 

77 
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&c.  or  that  he  performed  it  unskilfully.    5  T.  R.  148.    2  John.  Cas.  92. 
4  John*  84.    Ante,  57. 

Such  damages  as  do  not  necessarily  result  from  the  breach  of  contract, 
must  be  stated  spectally  and  circumstantially.  Thus,  the  wcnU  of  employ^ 
mentf  in  the  shoemaker's  and  bar-keeper's  case  above  stated,  and  the  ten 
dollars  for  hiring  the  barrij  in  the  last  declaration,  not  being  a  necessor 
ry  consequence  of  the  breach  in  either  case,  should  be  stated.  Yid.  1 
Chit.  PL  296, 7.  In  one  case,  however,  which  was  an  action  on  the  war- 
ranty of  certain  goods,  under  the  general  clause  in  the  declaration,  that 
they  became  of  no  use  or  value  to  the  plaintiffs  Lord  Ellenborough  suffered  * 
the  plaintiff  to  prove  that  he  intended  them  for  the  Chinese  market,  that 
they  were  worth  less  there  than  dseuhere^  and  he  recovered  damages' 
accordingly,  which  was  approved  on  a  motion  for  a  new  trial.  1  Stark. 
R.  504.  And  vid.  2  John.  149,  where  Spencer,  J.  remarks,  in  delivering 
the  opinion  of  the  court  in  an  action  of  covenant  upon  a  special  agreement, 
that  "*  the  damages  sustained  are  matter  of  evidence,  and  need  not  be  al- 
leged, nor  are  they  scarcely  ever  stated,  but  in  a  general  manner.'' 

A  declaration  is  demurrable  for  claiming  damages  which  appear  on  its 
face  to  have  arisen  q/Ver  the  commencement  of  the  suit ;  though  it  would, 
without  doubt,  in  a  justice's  court,  be  good  after  verdict  or  judgment 
Vid.  1  Chit.  PI.  297. 

Against  an  attorney  for  not  appearing  in  a  cause^  whereby  a  default  was 

obtained* 

That  heretofore,  to  wit,  on,  &c.  at,  &c.  in  consideration  that  the  said 
P.,  at  the  request  of  the  said  D.,  then  and  there  retained  him,  as  an  at- 
torney of  the  court  of  common  pleas  of  the  county  of  Saratoga,  to  defend 
a  certain  action  of  trover  in  the  same  court,  by  and  at  the  suit  of  one 
James  Jackson^  against  the  said  plaintiff  in  this  suit,  for  certain  reasonable 
fees  and  reward,  to  be  therefor  paid,  by  the  said  plaintiff  in  this  suit  to 
the  said  D.,  he  the  said  D.  promised  the  said  plaintiff  in  this  suit,  to  con- 
duct the  said  defence  in  a  diligent  manner ;  but  afterwards,  to  wit,  on,  &c. 
at,  &c.  he,  the  said  D.,  conducted  the  said  suit  in  a  negligent  manner,  in 
not  appearing  in  the  said  suit,  for  and  in  behalf  of  the  plaintiff  in  this  suit, 
and  in  not  giving,  in  due  season,  any  notice  of  appearance  or  retainer,  in 
the  said  suit ;  whereby  the  said  James  Jackson^  plaintiff  in  the  said  suit, 
in  the  said  court  of  common  pleas,  afterwards,  to  wit,  on,  Adc.  at,  &c. 
obtained  a  judgment  by  default,  against  the  plaintiff  in  this  suit,  whereby 
he  was  put  to  great  expense  and  trouble,  in  obtaining  a  rule  to  set  the 
aforesaid  judgment  aside,  in  order  to  get  let  in  to  defend  the  aforesaid. 
action,  and  hath  been  forced  to  pay,  and  hath  paid  to  the  said  James 
Jackson  a  large  sum  of  money,  for  his  costs  of  the  aforesaid  judgment. 
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as  a  condition  of  having  the  same  set  aside  by  the  said  court  of  common 
pleas,  to  wit,  at,  &c,  on,  6cc. 

The  above  declaration  need  not  be  thus  particular,  and,  indeed,  it  is 
the  safer  as  well  as  the  more  brief  and  convenient  manner  of  declaring, 
merely  to  state,  generally,  that  the  defendant  promised  as  above,  upon 
the  above  consideration,  to  conduct  the  suit  or  defence  diligently,  but 
conducted  the  same  in  a  negligent  manner,  without  showing  how,  par- 
ticularly ;  in  which  case  he  will  be  left  at  large  to  prove  the  specific  neg- 
lect according  to  the  fact.  The  same  form  may  be  adopted  against  any 
agent  or  mandatary.  Rep.  Temp.  Hardw.  300.  It  is  best  to  declare  both 
ways  in  two  counts.  As  to  an  attorney's  liability,  vid.  4  Burr.  2061 ;  2 
Wils.  325 ;  1  Saund.  812,  n.  2.  And  of  others,  and  the  distinction  where 
there  is  no  reward,  vid.  5  T.  R.  143 ;  7  id.  171 ;  1  H.  Bl.  158  ;  2  John^ 
Cas.  02 ;  4  John.  84 ;  id  185 ;  Ante,  57. 

General  form  of  declaration  against  an  attorney^  for  negligence  in  con^^ 
ducting  an  action  at  the  plaintiff  *s  suit  against  a  third  person^ 

State  retainer  as  on  preceding  page :  to  prosecute  and  conduct  a  certain 
action  in  the  same  court  by  and  at  the  suit  of  the  said  P.  against  one  John 
Doe^  for  the  recovery  of  a  certain  large  sum  of  money,  which  the  said  P. 
claimed  to  be  due  him  from  the  said  John  Doe^  for  certain  reasonable  fees 
and  reward  to  be  therefor  paid  by  the  said  P.  to  the  said  D.,  he  the  said  D. 
promised  the  said  P.  to  use  due  and  proper  care,  skill  and  diligence  in  and 
about  the  bringing,  prosecuting  and  conducting  the  said  action ;  yet  the  said 
D.  did  not  regard  his  said  promise  in  this,  that  he  did  not  use  due  or 
proper  care,  skill,  or  diligence  in  and  about  the  prosecuting  or  conduct- 
ing of  the  said  action ;  and  on  the  contrary,  he,  the  said  D.,  as  such  attor- 
ney, prosecuted  and  conducted  the  said  action  in  so  careless,  irregular, 
unskilful,  and  improper  a  manner,  that  by  reason  thereof  the  proceedings 
of  the  said  D.»  in  the  said  action,  as  such  attorney  as  aforesaid,  afterwards, 
to  wit,  on,  &c.,  became  and  were  futile  and  unavailing,  and  the  said  P. 
did  not  succeed  and  was  defeated  therein,  and  was  forced  to  suffer  him- 
self to  be  and  was  nonsuited  therein,  {according  to  the  fact^  and  he,  the 
said  P.,  thereby  wholly  lost  the  means  of  recovering  the  money  by  him 
claimed  and  sought  to  be  recovered  as  aforesaid,  and  is  not  likely  ever  to 
obtain  the  same ;  and  thereby,  also,  the  said  P.  became  liable  for  and  was 
subjected  to  the  costs  and  expenses  of  the  said  John  Doe,  by  him  incurred 
in  defending  the  said  action,  to  wit,  thirty  dollars,  and  was  then  obliged 
to  pay  the  same  to  him  ;  and  thereby,  also,  the  said  P.  incurred  and  was 
subjected  to  other  expenses,  to  wit,  twenty  dollars,  in  prosecuting  the 
said  action,  and  was  and  is  otherwise  injured. 
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In  cases  where  there  is  no  difficulty  in  proving  a  particular  neglect^ 
&c.  it  would  be  more  correct  to  state  it  in  a  more  specific  shape ;  thus, 
the  allegation  may  be  that  **  the  said  defendant  did  not  use  due  care, 
&c.  in  and  about  the  prosecuting,  &c.  in  this^  to  wit,  that  afterwards,  on, 
^.  at,  ^.  he  proceeded  to  trial  in  the  said  action  without  taking  due 
care  to  provide  and  adduce  proper  evidence  on  the  said  plaintiff  *s  behalf 
in  support  thereof,*'  according  to  the  fact. 

Either  assumpsit  or  case  may  be  brought  against  an  attorney  for  care- 
lessness or  unskilfulness  to  his  client's  prejudice,  and  in  violation  of  the 
implied  promise  or  duty  created  by  the  retainer  of  the  attorney  in  his 
professional  capacity.  When  case  is  adopted,  the  above  forms  may  be 
readily  applied  by  alleging  that,  *^  whereas,  before  the  committing  of  the 
grievances  hereinafter  mentioned,  to  wit,  on,  4^.  €U,  ^.  the  said  plaintiff 
had,  {instead  of "  in  consideration  that  he  had,^)  retained  and  employed 
the  said  defendant  as  an  attorney,  4^.  to,  ^,  for,  4^.**  and  by  omitting, 
the  promise  and  alleging  instead,  *'  and  thei'eupon  it  became  and  was  the 
defendant's  duty  as  such  attorney,  to  use  due  and  proper  care,  4^.  (assign- 
ing the  duty  in  the  terms  of  the  promise  in  the  above  forms,)  yet,  4^. 
not  regarding  his  duty,  ^,**  (laying  the  injury  as  in  assumpsit,) 

As  to  the  liability  of  attorneys  and  the  forms  of  the  pleadings  in  suits 
by  and  against  them,  vid.  further.  Chit.  Prec.  of  PL  62  to  68 ;  id.  500  ; 
2  Chit.  PL  372  to  383,  and  notes. 

Against  vendee,  for  not  accepting  wheat. 

That  heretofore,  to  wit,  on,  &c.  at,  &c.,  the  said  D.  bargained  and 
bought  of  the  said  P.,  and  the  said  P.  at  liis  request,  then  and  there  sold 
to  him,  twenty  bushels  of  wheat,  at  the  price  of  two  dollars  per  bushel, 
to  be  delivered  by  the  said  P.  to  the  said  D.,  in  a  week,  then  next  follow- 
ing, at  the  said  D.'s  dwelling  house,  in  the  said  town,  to  be  paid  for  on 
the  delivery  thereof,  as  afoiesaid  ;  and,  in  consideration,  that  the  said  P. 
had,  at  the  said  D.'s  request,  then  and  there  promised  him  to  deliver  the 
said  wheat  as  aforesaid,  he,  the  said  D.,  then  and  there  promised  to  pay 
him,  the  said  P.,  therefor,  as  aforesaid ;  and  although  the  said  P.  after- 
wards, and  within  a  week  next  after  the  making  the  said  promise  of  the 
said  D.,  to  wit,  at,  &c.,  did  then  and  there  tender  and  offer,  and  was  then 
and  there  ready  to  deliver  the  said  wheat  to  the  said  D.,  and  requested 
him  to  accept  the  same,  and  pay  therefor,  as  aforesaid ;  yet  the  said  D. 
then  and  there  refused  to  accept  the  said  wheat,  and  ever  since  has  re- 
fused, and  stil!  does  refuse  so  to  do,  and  has  always  refused,  and  still  refuses 
to  pay  for  the  same,  as  aforesaid,  and  every  part  thereof;  and  the  said 
P.  has  thereby  been  put  to  great  expense  in  re-housing  the  same  wheat, 
to  wit,  of  ten  dollars,  besides  his  other  damages,  to  wit,  at,  &c.  on,  &c 
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Ab  a  commoD  count,  for  goods  bargained  and  sold^  will,  in  general,  ans- 
wer every  necessary  purpose  of  the  plaintiff,  the  above  form  need  not 
be  resorted  to,  except  where  you  wish  to  recover  special  damage  for  re- 
housing, or  other  special  cause.  4  £sp.  R.  251.  1  £ast,  194.  1  Ves. 
jun.  530.  7  T.  R.  67.  Ante,  98,  9.  A  count  for  goods  bargained  and 
sold,  should,  for  greater  caution,  be  added  to  the  above,  in  the  same  dec- 
laration. 

If,  by  the  terms  of  the  contract,  it  were  not  incumbent  on  the  vendor 
to  deliver  at  any  particular  place,  but  on  the  vendee  to  fetch  the  goods 
away  from  the  defendant's  premises,  as  is  generally  intended,  when  it  is 
not  otherwise  agreed,  5  T.  R.  409,  the  contract  should  be  stated  accord- 
ingly, and  the  defendant's  agreement  to  fetch  away,  within  a  specified 
time,  or  a  reasonable  time,  should  be  stated  ;  and,  in  such  case,  it  will  be 
8uffi()ient  to  state  the  "plaintiff's  readiness  to  deliver.  As  to  what  const  i- 
tvietf  a  readiness  to  deliver,  see  ante,  288« 

j^t  the  close  of  the  special  count,  if  the  goods  have  been  re-sold  at  a 
^^acrifioe,  as  they  may  be,  by  reason  of  the  defendant's  default,  1  Salk. 
113,  1  Moore  and  Payne,  761, 4  Bingh.  722,  S.  C,  Peake's  R.  58,  dd  ed., 
but  vid.  8  Campb.  426,  ante,  100,  state  this  fact  accordingly  in  the  fol- 
lowing form: 

*  And  afterwards,  to  wit,  on,  &c.,  at,  &c.,  the  said  P.  was  forced  to  re- 
sell, and  did  re-scll  the  said  wheat  at  and  for  a  much  less  price  than  the 
price  so  to  have  been  paid  by  the  said  D.  for  the  same,  to  wit,  at  a  loss 
and  deficiency  of  five  dollars,  besides  the  costs  and  charges  of  such  re- 
sale, amounting  to  a  large  sum,  to  wit,  five  dollars :  and  the  said  P.  was 
and  is  by  means  of  the  premises,  otherwise,  damnified. 

Declaration  against  a  vendor^  for  not  delivering  wheat  at  a  specified  time 

and  place. 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  the  said  P.  at  the  said  D.'s 
request,  bargained  with  liim,  to  buy  of  him  twenty  bushels  of  wheat,  and 
the  said  D.  then  and  there  sold  tiie  same  to  the  said  P.  at  the  price  of 
two  dollars  per  bushel,  to  be  delivered  by  the  said  D.  to  the  said  P.  with- 
in one  week  then  next  following,  at  E.'s  grist  mill,  at,  &c.,  to  be  paid  for 
on  the  delivery  thereof;  and  in  consideration  that  the  said  P.  had  then 
and  there  promised,  at  the  request  of  the  said  D.,  to  accept  the  same 
wheat  of  him,  and  to  pay  him  for  the  same  the  price  aforesaid,  he  the  said 
D.  promised  to  deliver  the  same  to  the  said  P.  as  aforesaid.  And  al- 
though the  time  for  the  aforesaid  delivery  hath  long  since  elapsed,  and 
the  said  P.  was  always,  within  and  at  the  expiration  of  the  said  week, 
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ready  to  receive  and  pay  for  the  same,  and  offered  the  said  D.  to  pay  for 
the  same  as  aforesaid,  to  wit,  at,  &c.,  yet  the  said  D.  neglected  to  deliver 
the  said  wheat  as  aforesaid,  whereby  the  said  P.  hath  lost  and  been  de- 
prived of  divers  great  gains  and  profits  which  might,  and  otherwise  would 
have  arisen  and  accrued  to  him  from  the  delivery  of  the  said  wheat  to 
the  said  P.  as  aforesaid. 

The  last  two  precedents,  varied  according  to  the  facts,  will  fur- 
nish a  form  in  all  cases  of  non-acceptance  of,  or  non-payment  for  goods, 
by  the  vendee,  or  the  non-delivery  of  them,  by  the  vendor. 

In  these  cases,  if  either  party  would  sue  upon  his  agreement,  the  ven- 
dor for  not  paying,  or  the  vendee  for  not  delivering,  the  vendor  must  aver 
and  prove  a  delivery  or  tender,  and  the  other  a  payment  or  tender ;  for 
delivering  in  the  first  bargain,  was  a  condition  precedent ;  and  though 
there  be  mutual  promises,  yet  if  one  thing  be  the  consideration  of  the  oth- 
er, there  a  performance  is  necessary  to  be  averred,  unless  a  certain  day 
be  appointed  for  the  performance.  1  Saunders,  319.  If  I  sell  you  my 
horse  for  ten  pounds,  if  you  will  have  the  horse,  I  must  have  the  money, 
or  if  I  will  have  the  money,  you  must  have  the  horse,  &c.  1  Salk.  112, 
per  Holt,  Ch.  J.  Ante,  44,  5.  The  same  strictness  as  to  tender  is  not 
necessary,  where  earnest  has  been  paid.     5  T.  R.  409. 

Declaration  in  assumpsit  against  a  vendor  on  a  warranty  of  soundness 

in  a  horse. 

That  the  said  P.  on,  &c.  bargained  with  the  said  D.  to  purchase  of 
him  a  horse  for  the  sum  of  one  hundred  dollars,  and  in  consideration  that 
the  said  P.  would,  at  the  request  of  the  said  D.,  buy  of  him  the  said 
horse  as  aforesaid,  the  said  D.  then  promised  the  said  P.  that  the  same 
horse  was  then  sound ;  and  the  said  P.  avers  that  tie,  confiding  in  the 
said  waiTanty  of  soundness,  did  then  buy  the  said  horse  of  the  said  D., 
and  paid  him  therefor  the  said  sum  of  one  hundred  dollars.  Yet  the 
said  horse,  at  the  time  of  the  promise  aforesaid  of  the  said  D.,  was  not 
sound,  but  on  the  contrary  thereof  was  then  unsound,  and  for  that  reason 
became,  and  was  of  no  use  or  value  to  the  said  P.,  and  the  said  P.  hath 
been  put  to  great  charges,  in  and  about  feeding,  keeping  and  taking  care 
of  the  said  horse,  amounting  to  twenty-five  dollars. 

I  have  stated  no  place  in  the  body  of  this  declaration ;  and  no  place 
need  be  stated,  as  we  have  seen  before,  ante,  588, 9,  where  the  county  is 
stated  in  the  margin  thus,  Saratoga  county,  ss,  as  ante ;  in  which  man- 
ner I  suppose  all  the  above  and  the  folloioing  declarations  to  commence. 
If  not  stated  in  the  margin,  it  is  then  necessary  to  mention  a  place  in  the 
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body  of  the  dedaratioiL    9  Jokn.  81.    I  shall,  accordiagly,  in  the  decla- 
rations which  follow,  generally  omit  the  statement  of  any  place. 

The  above  declaration  in  assumpsit  on  warranty,  is  a  very  usual  mode 
of  declaring  in  courts  of  record.  2  East,  451,.  2.  If  it  be  doubtful 
whether  the  defendant  have  a  partner,  declare  in  case,  Yid.  ante,  565, 6. 
When  this  count  may  be  joined  with  one  for  a  fraud,  vid.  ante,  562. 

The  particular  description  of  unsoundness  need  not  be  stated,  it  being 
a  rule  in  pleading  that  the  breach  may,  in  general,  be  assigned  in  the 
negative  words  of  the  contract.  2  Saund.  181,  b.  8  T.  R.  307.  This 
is  much  the  most  prudent ;  for  if  you  state  particulars,  you  are  bound 
down  to  them  in  your  proof.    3  T.  R.  307. 

If  the  declaration  describe  the  animal  as  a  horse,  and  it  turns  out  from 
the  evidence  to  be  a  mare,  this  is  no  variance.  2  Carr.  &  Payne,  351. 
And  under  the  general  allegation,  that  the  goods  became  and  were  of 
no  use  or  txdue  to  the  plaintiffs  he  may  show  on  the  trial  that  he  want- 
ed the  article  for  a  particular  purpose,  (though  this  was  unknown  to  the 
vendor,)  and  recover  special  damages  for  its  failing  to  answer  such  in- 
tended purpose ;  for  instance,  where  the  plaintiff  buys  horses  or  oxen  to 
do  his  spring's  work.     1  Stark.  R.  504. 

The  substance  and  meaning,  or  exact  terms  of  the  warranty,  must  be 
stated  in  the  declaration.  If  it  were  a  warranty,  with  an  exception,  as  to 
a  particular  defect,  &c.  the  exception  should  be  stated.  Vid.  0  Dowl. 
&  Ryl.  533 ;  4  Barn.  &  Cress.  445,  S.  C.  And  if  there  were  an  ex« 
ception,  there  should  be  an  averment  that  the  horse  was  unsound  in  other 
respects  than  in  reference  to  the  excepted  defect.  Yid.  Chit.  Prec.  of 
PI.  187,  n.  (p).  Payment  should  not  be  averred  unless  the  fact  is  so,  for 
payment  is  not  essential  to  support  the  action,    id. 

On  the  subject  of  warranties  and  frauds,  tit  general^  upon  the  sale  of 
chattels,  vid.  ante,  310  to  332. 

The  forms  which  I  here  give,  in  cases  of  warranty,  may  be  readily  ap- 
plied to  any  other  description,  as  that  the  horse  is  free  from  vice,  &c. 

Where  the  plaintiff  is  not  sure  of  proving  the  exact  price  as  stated,  the 
following  brief  form  will  serve  in  case  of  warranties,  viz. : 

Another  form  for  breach  oftoarranty  on  saie.    Vid.  2  Chit.  PI.  281. 

That  the  said  D.  on,  &c.  in  consideration  that  the  said  P.  had,  at 
the  request  of  the  said  D.,  bought  of  him  a  certain  horse,  at  a  price  then 
agreed  upon  between  the  said  parties,  the  said  D.  promised  the  said  P. 
that  the  said  horse  was,  at  the  time  of  his  said  promise,  sound.  Yet,  in  fact, 
he  was  not  then  sound,  and  thereby  was  of  no  use  or  value  to  the  said  P. 
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It  would  be  ao  variance,  under  a  declaration  in  this  form,  although 
part  of  the  price  were  paid  by  giving  goods  of  a  specified  value.  0 
East,  349. 

Declaration  in  assumpsit^  vpon  a  warranty  of  soundness^  on  exchange. 

That  on,  &c.  in  consideration  that  the  said  P.,  at  the  said  D.'s  re- 
quest, would  deliver  to  him  a  horse  of  the  said  P.,  and  would  pay  him 
ten  dollars  in  exchange  for  a  mare  of  the  said  D.,  he  the  said  D.  prom- 
ised the  said  P.  that  the  same  mare  was  sound,  and  the  said  P.  avers,  that 
confiding  in  such  promise,  he  did  afterwards,  to  wit,  on,  &c.  deliver  to 
the  said  D.  the  said  horse  of  the  said  P.,  and  pay  him  the  said  ten  dol- 
larsy  in  exchange  for  the  said  mare.  Yet  the  sa^d  mare,  at  the  time  of 
making  the  aforesaid  promise,  was  unsound,  and  became  in  consequence 
thereof  of  no  value  to  the  said  P.  {Here  state  special  damage^  feeding f 
keepings  doctoring^  taking  care  of,  ^.  ^.  if  any.) 

Another  and  shorter  form.     Warranty  on  exchange. 

That  on,  &c«  in  consideration  that  the  said  P.,  at  the  said  D.'s  re- 
quest, had  delivered  to  him  a  horse  of  the  said  P.,  and  paid  him  ten  dol- 
lars in  exchange  for  the  said  D.'s  mare,  the  said  D.  then  promised  the 
said  P.  that  the  said  mare  of  the  said  D.  was  then  sound.  Yet  the 
said  mare,  at  the  time  of  such  exchange,  was  unsound ;  and  thereby  be- 
came, &c.  (as  in  the  last) 

If  your  proof  be  not  certain,  as  to  difference  numey^  &c.  state,  that  in 
consideration  that  the  send  P.,  at  the  said  D.^s  request^  had  delivered  to 
him  a  horse  of  the  said  P.,  and  paid  him  a  certain  sum^  then  and  there 
agreed  upon  between  the  said  parties^  in  exchange  for  the  said  D.^s 
marCf  ^. 

Where  a  negotiable  note  is  given  as  a  price  or  difference  on  a  sale  or 
exchange^  it  may  be  so  stated,  with  the  amount  thereof,  or  perhaps  it  may 
be  stated  as  a  payment  in  cash  to  its  nominal  amount.  Vid.  6  John.  202. 
And  where  your  witness  does  not  recollect  its  contents,  it  is  the  practice, 
I  find,  to  state  it  generally  as  a  note  or  piece  of  paper.  7  Mass.  R.  65. 
How  far  this  is  warranted  ?     Qiiere.    id. 

Declaration  in  assumpsit  upon  an  implied  warranty  of  goods  sold.    Vid. 

ante,  818.    Chit.  Prec.  of  PL  190. 

That  the  said  D«  on,  &c.  had  in  his  possession  certain  goods,  to  wit,  two 
buffalo  robes,  and  was  apparently  the  owner  thereof,  and  thereupon,  &c.  in 
consideration  that  the  said  P.,  at  the  request  of  the  said  D.,  would  buy 
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of  him  the  said  goods  for  a  certain  sum  of  moneyv  to  wit,  920,  the  said 
D.  promised  the  said  P.  that  he  the  said  D.  had  lawful  right  and  title  to 
sell  Uie  said  goods ;  and  the  said  P.  avers  that  he  did  then  buy  of  the 
said  D.  tlie  said  goods  for  the  said  sum  of  money,  and  did  then  pay  him' 
the  said  sum  for  the  same ;  but  the  said  D.  disregarded  his  said  under- 
taking and  promise  in  this,  to  wit,  that  he  the  said  D.,  at  the  time  of  the 
said  promise  and  sale,  had  not  lawful  right  or  title  to  sell  the  said  goods  ; 
wliereby,  and  by  reason  of  the  [iremises,  one  A.  B.  haying  the  lawful 
right  and  title  to  the  said  goods,  afterwards,  to  %vit,  on,  &c.  demanded 
possession  of  the  same  from  the  said  P.,  and  the  said  P.  was  accordingly 
forced  and  oUiged  to  deliver,  and  did  then  give  up  the  same  to  the  said 
A.  B.,  and  the  said  goods  then  became,  and  were,  and  are  wholly  lost  to 
the  said  P.,  and  he  hath  been  deprived  of  the  benefits  and  profits  he 
would  otherwise  have  derived  and  acquired  from  the  same. 

AGAINST  BAIUSSS. 

For  the  general  doctrine  of  bailment,  vid.  ante,  54  to-  60,  65. 

Dxposrr,    Declaration  agaitut  dqpoiitaryi  for  iM  iakmg  care  qfy  and 

safely  returning  goods,  entrusted  to  his  care* 

That  on,  See.  in  consideration  that  the  said  P.,  at  the  said  D/s  re- 
quest,  had  delivered  to  him  a  diver  watch  of  the  said  P.,  of  the  value  of 
#25,  to  be  taken  care  of  and  safely  kept  by  the  said  D.  for  the  said  P., 
he  the  said  D.  promised  the  said  P.  to  take  due  and  proper  care  thereof, 
and  to  safely  keep  and  redeliver  the  same  to  the  said  P.,  on  being  there- 
to, afterwards  requested.  Yet  although  the  said  D.  was  afterwards,  on, 
6ccl  requested  by  the  said  P.  to  redeliver  to  him  the  same  watch,  the  said 
D.  did  not  take  due  and  proper  care  of  and  safely  keep  the  said  watch 
for  the  said  P.,  afld  did  not,  when  so  requested,  redeliver  the  same  to 
him,  but  in  fact,  the  said  D.  so  negligently  and  carelessly  conducted  him- 
self with  respect  to  the  said  watch,  and  took  so  little  care  thereof^  that  by 
and  through  mere  negligence,  the  said  watch  became  and  was  lost  to  the 
said  P.,  to  wit,  on,  &c. 

Add  a  count  on  the  single  implied  contract  to  redeliver,  omitting  the 
allegation  of  carelessness : 

MAifDATE.    Against,  a  mandatary  for  negligently  losing  goods  received 

to  carry. 

That  on,  Ac.  at  the  village  of  Saratoga  Springs^  in  consideration  that 
the  said  P.,  at  the  said  D.*s  request,  delivered  to  him  the  said  D.  a  cer- 
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tain  silver  watch  of  the  said  P.,  of  the  value  of  925,  to  be  carried  by  the 
said  D.  from  thence  to  the  village  ofBallslon  Spa,  and  there  delivered  to 
and  at  the  shop  of  L.,  a  watch  repairer,  in  order  to  have  the  same  watch 
repaired ;  the  said  D.  then,  at  the  said  village  of  Saratoga  Springs,  prom- 
ised the  said  P.  carefully  to  carry  and  deliver  the  same  watch  as  afore- 
said. But  although  the  said  D.  then  and  there  received  the  said  watch 
for  the  purpose  aforesaid,  he  conducted  himself  so  negligently,  &c.  {sta- 
ting negligence  and  loss  as  in  the  last  precedent^)  and  the  said  D.  did  not 
deliver  the  said  watch  to  the  said  L.  for  the  purpose  aforesaid. 

-    Loan  for  usb.     Negligently  galling  the  back  of  a  borrowed  horse. 

That  on,  &c.  at  the  village  of  Saratoga  Springs,  in  consideration  that 
the  said  P.  had  then  delivered  to  the  said  D.,  at  his  request,  a  horse  of 
the  said  P.,  for  the  purpose  of  the  said  D.'s  riding  the  same  horse  from 
thence  to  the  city  of  Albany,  and  thence  back  to  the  said  village,  the  said 
D.  then,  at  the  said  village,  promised  the  said  P.,  to  use  the  said  horse  in 
a  careful  manner,  for  tlie  purpose  aforesaid.  But,  although  the  said  D. 
received  the  said  horse  for  the  purpose  aforesaid,  yet  he  did  not  u^e  the 
said  horse  in  a  careful  manner,  for  the  purpose  aforesaid,  but  so  negli- 
gently and  carelessly  conducted  himself,  in  regard  to  the  said  horse,  that 
by  the  mere  carelessness  and  negligence  of  him  the  said  D.,  the  back  of 
the  said  horse  became  and  was  galled,  and  sore,  to  such  a  degree  as  ren- 
dered him  utterly  unfit  for  use  by  the  said  P.,  for  a  long  time,  to  wit,  for 
the  space  of  one  month,  besides  the  said  P.  being  put  to  great  expense, 
in  and  about  feeding,  keeping,  taking  care  of,  and  curing  the  said  horse, 
to  wit,  of  fifty  dollars,  to  wit^on,  &c. 

Plbdoin o.     For  carelessly  losing  goods  pawned. 

That  on,  &c.  in-  consideration  that  the  said  P.,  at  the  said  D.'s  request, 
had  then  and  there  pawned  and  delivered  to  him,  a  watch  of  the  said 
P.  of  the  value  of  fifty  dollars,  as  and  by  way  of  pledge  to  the  said  D., 
for  the  sum  of  twenty-five  dollars,  then  and  there  advanced  by  the  said 
D.  to  the  said  P.  thereon,  the  said  D.  then  and  there  promised  the  said 
P.,  to  take  due  and  proper  care  of  the  said  watch,  until  the  same  should 
be  redeemed  by  the  said  P.,  and  re-delivered  to  him.  And,  although  the 
said  D.  then  and  there  received  the  said  watCh  for  the  purpose,  and  on 
the  terms  aforesaid,  yet  be  did  not  take  due  and  proper  care  of  the  said 
watch,  until  the  same  was  redeemed  and  re-delivered  as  aforesaid ;  but 
afterwards,  viz.  on  the  day  aforesaid,  he,  the  said  D.,  still  having  the  cus- 
tody of  the  same  watch,  for  the  purpose  aforesaid,  so  negligently  kept  the 
•aid  watch,  and  took  so  little  care  thereof,  that  in  consequence  of  his 
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mere  negligence  in  that  behalf,  the  same  watch  became  and  was  wholly 
lost  to  the  said  P. 

Add  a  tount  on  a  deposit.    Ante,  617. 

Lbttino  to  hire.     For  riding  a  horse  improperly. 

That  in  consideration  that  the  said  P.,  on,  &c*  at  the  said  D.'s  request, 
would  let  to  hire,  and  deliver  to  him  a  horse  of  the  said  P.,  for  the  said 
D.  to  go  and  perform  a  certain  journey  therewith,  to  wit,  from  Saratoga 
Springs^  in  the  said  county,  to  the  city  of  Albany,  and  from  thence  back 
again  to  the  said  Springs,  for  a  reasonable  reward  to  the  said  P.  there- 
for, the  said  D.  promised  the  said  P.,  that  he  would  ride  and  use  the  same 
horse  in  a  moderate,  careful  and  proper  manner,  for  the  purpose  afore- 
said. And  the  said  P.  avers,  that  in  confidence  of  the  said  promise  of  the 
said  D.,  he,  the  said  P.,  did,  afterwards,  to  wit,  on,  &c.  let  to  hire,  and 
deliver  to  him  the  said  horse,  for  the  purpose  and  on  the  terms  aforesaid* 
Yet  the  said  D.,  in  riding  and  using  the  said  horse,  for  the  purpose  afore- 
said, so  immoderately,  violently,  carelessly  and  improperly  rode  and  used 
the  said  horse,  that  tliereby  he  was  greatly  hui*t  and  injured,  and  so  re- 
mained for  a  long  time,  to  wit,  for  ten  days,  during  which  the  said  P.  lost 
the  use  of  him,  and  was  put  to  great  expense  in  and  about  feeding  and 
taking  care  of  the  same  horse,  and  the  said  horse  was,  moreover,  greatly 
lessened  in  value  thereby. 

A  shorter  form. 

That  on,  &c.  in  consideration,  that  the  said  P.,  at  the  said  D.'s  request, 
had  let  to  hire  and  delivered  to  him,  a  horse  of  the  said  P.,  to  be  ridden  and 
used  by  the  said  D.,  he  then  and  there  promised  the  said  P.,  to  ride  and 
use  the  said  horse  in  a  moderate,  careful  and  proper  manner.  Yet,  al- 
though he  then  and  there  received  the  said  horse,  for  the  purpose  afore- 
said, yet  he  afterwards,  to  wit,  on,  &^c.  so  carelessly  and  improperly  rode 
andNuaed  the  said  horse,  that  thereby  he  became  lamed  and  hurt,  and  so 
continued  for  a  long  time,  to  wit,  ten  days,  and  during  that  time  was 
useless  to  the  said  P.,  and  was,  moreover,  greatly  diminished  in  value. 

[f  there  be  any  doubt  whether  the  injury  was  occasioned  by  improper 
riding,  add  a  count  nearly  similar  to  the  last,  stating  tlte  defendanfs 
promise  as  follows : 

That  whilst  he  should  have  the  use  of  the  said  last  mentioned  horse, 
as  aforesaid,  he  would  take  due  and  proper  care  thereof;  and  averring^ 
that  the  said  D.  had  the  use,  &c.  and  that,  while  he  so  had  the  use,  he 
did  not  take  due  and  proper  care  thereof. 
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Add  another  county  omitting  that  it  was  fir  kire^  viz,  the  count  fir  lend* 
ing^  ante,  618,  and  if  there  be  any  demand  for  horse  hire^  it  may  be  de* 
dared  fir,  in  .a  separate  count,  {which  see  post  among  the  common  counts,) 
in  the  same  declaration.  • 

Hisufo  ov  woBK.    Against  a  watch  maker,  for  losing  a  xoatch,  delivered 

to  him  to  repair. 

That  the  said  D.  before,  and  at  (he  time  of  his  promise  hereinafter  next 
mentioned/was  a  watch  maker  and  repairer'  by  trade ;  and  on,  &c.  in 
consideration  that  the  said  P.  at  his  recpiest,  had  then  and  there  delivered 
to  him  a  watch  of  the  said  P.,  of  the  value  of  $25,  to  be  repaired  by  the 
said  D.  for  a  reasonable  reward  to  be  therefor  paid  him  by  the  s&id  P., 
he  thd  said  D.  promised  to  repair  the  said  watch,  and  to  take  proper  care 
thereof  till  it  should  be  returned  to  the  said  P. ;  but  iUe  said  D.  after- 
wards, on,  &c.,  so  carelessly  conducted  himself  with  regard  to  the  said 
watch,  that  through  his  mere  negligence,  the  said  watch  was  and  still  is 
wholly  lost  to  the  said  P. 

Against  the  same, — Count  for  not  delivering  the  watcfL  . 

That  on,  &c.  in  consideration  that  the  said  P.,  at  the  said  D.'s  request, 
had  then  and  there  delivered  to  him,  he  being  then  and  tberc  a  watch 
maker  and  repairer  by  trade,  a  certain  watch  of  tlie  said  P.  of  the  value 
of  850,  to  be  regulated  by  the  said  D.  for  a  certain  reward  to  be  therefor 
paid  to  him,  the  said  D.  promised  to  endeavor  to  regulate  the  same  within 
a  reasonable  time  then  next  following,  and  to  re-deliver  the  same  to  the 
said  P.  whenever,  after  such  reasonable  time  had  elapsed,  he  should  be 
thereto  requested.  Yet,  although  a  reasonable  time  for  the  purpose 
aforesaid  had  elapsed,  on,  &c.,  and  although  th6  said  P.  then  requested 
the  said  D.  to  re-deliver  the  said  watch  to  the  said  P.,  the  said  D.  then 
did,  and  still  does,  refuse  so  to  do. 

If  it  is  thought  the  defendnnt  has  converted  the  watch,  it  is  best  to  de- 
dare  in  case,  and  add  a  count  in  trover.  Indeed,  it  seems  that  a  loss  by 
the  bailee  is  itsdf,  4chen  unexplained,  evidence  of  a  conversion.  Vide 
ante,  302,  8. 

Against  a  farrier,  for  badly  shoeing  a  horse. 

That  on,  &c.  the' said  P.  had,  at  the  said  D.'s  request,  retained  the  said 
D.  (he  then  being  a  farrier)* to  shoe  the  ^aid  P.^s  horse,  in  consideration 
thereof,  and  a  reasouable  reward  therefor,  to  be  paid  him  by  the  paid  P., 
he  then  promised  the  said  P.  to  shoe  the  said  horse  in  a  skilful  and  proper 
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ttanneTy  and  received  the  said  horse  for  the  purpose  aforesaid.  Yet  he 
did  not  shoe  the  said  horse  in  a  skilful  and  proper  manner,  but  after- 
wards, to  wit,  on,  Ac,  through  his  mere  carelessness  and  negligence,  in 
this  behalf,  the  near  fore  foot  of  the  said  horse  was  pricked  and  wound- 
ed ;  and  besides  he  then  put  too  narrow  a  shoe  on  the  said  horse,  and 
thereby  and  otherwbe  improperly  shoed  him ;  by  reason  whereof,  the 
said  horse  was,  for  a  long  time,  useless  to  the  said  P.,  and  he  expended 
large  sums  in  and  about  healing  the  siud  horse  ;  and  moreover,  the  said 
horse  is  much  injured  in  his  value  by  the  cause  aforesaid. 

Against  a  carrier  for  the  lass  of  a  box. 

That  on,  &c.  the  said  P.,  at'  the  request  of  the  said  D.,  delivered  to 
him  a  box,  containing  apparel  to  the  value  of  950,  of  the  said  P.,  to  be 
carefiilly  carried  in  the  said  D/s  waggon,  from,  &;c.  to,  &c.,  and  there  to 
be  safely  delivered  by  thie  said  D.  for  the  said  P.  And  in  consideration 
thereof,  and  of  a  certafao  reward  to  him  to  be  paid  therefor,  by  the  said 
P.,  the  said  D.  then  promised  the  said  P,  carefully  to  carry,  convey  and 
deHver  the  same  box  and  contents,  as  aforesaid,  ahd  did  then  receive  the 
said  box  and  contents  for.  the  purpose  aforesaid.  Yet  the  said  D.  did 
not  carefully  carry  the  said  box  and  contents,  as  he  had  promised  as  afore- 
Bud,  nor  deliver  the  same  in  manner  above  mentioned,  but  afterwards,  to 
wit,  on,  &c.,  through  the  mere  carelessness  and  negligence  of  the  said  D. 
the  said  box  and  its  contents  aforesaid,  became  and  were  wholly  lost  to 
the  said  P.   . 

These  declarations  in  assumpsit  against  bailees,  seek  to  redress  the  va- 
rious injuries- arising  from  their  ignorance^  carelessness  s^nd  fraud,  which 
we  have  noticed  at*  large,  ante,  54  to  60.  And  the  above  forms,  with 
proper  modifications,  may  be  adapted  to  meet  the  numerous  and  different 
shapes  in  which  these  injuries  may  arise.*  • 

One  thing,  perhaps,  is  worthy  of  notice  here.  It  is  obvious  that,  in  the 
above  cases,  on  a  trial,  the  plaintiff's  proof  will  seldom,  perhaps  never 
literally  support  his  declaration.  Indeed  it  never  does,  in  an  action  on 
contracts  implied  by  law.  Thus,  that  an  attorney  was  retained  at  his  own 
request,  as  stated  ante,  610 :  that  the  plaintiff  bargained  to  buy  wheat  of  the 
defendant,  at  the  defendants  request,  as  ante,  612, 13 :  or,  that  the  plain' 
tiff  had  promised,  at  his-  request,  to  acdept  it  of  him,  and  pay  him  therefor: 
id. ;  that  the  attorney  promised  diligently  to  defend  Jesuit,  ante,  610: 
that  a  watch  is  delivered  in  deposit,  or  to  a  mandatary,  at  the  depositary's 
or  mandatarjfs  request,  where  there  is  no  reward  whatever,  and  that  they 
promised  safely  to  keep  or  carry  the  same,  according  to  the  nature  of  the 
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hnilmentf  ante,  617 :  that  the  hirer  or  borrower  of  a  horse  promised  to 
use  him  carefully ^  as  ante,  618, 19,  are  all  material  allegations  in  the  decla- 
ration, but  arc  seldom,  and  perhaps  never  literally  true,  and  cannot  actu- 
ally be  made  out  in  proof.  The  same  remark  will  apply  to  requests  and 
promises^  in  millions  of  instances.  And  though  you  cannot  prove  them, 
yet  the  law  will  imply  all  these  from  a  certain  state  of  facts,  and  adjudge 
them  proved.  Thus,  if  I  take  a  note  as  an  attorney  to  collect ;  or  goods  as 
a  depositary,  or  mandatary ;  or  you  buy  wheat  of  roe,  or  promise  to  do  so ; 
the  law  implies  my  request  for  these  things.  It  also  implies  iny  duty  to 
use  ordinary  diligence  to  collect  the  note,  or  to  keep  the  goods,  or  my  duty 
about  tJiem,  as  a  depositary  or  mandatary,  which  I  violate  by  gross  neg- 
lect. Vid.  ante,  56  to  60.  So  in  all  the  claims,  to  which  the  following  cBm- 
man  counts  are  applicable,  both  a  request  and  promise  are  implied  by 
law.  And  so  with  regard  to  almost  any  simple  contract,  though  it  be  exr 
press,  certain  points  are  implied  by  law,  beyond  what  can  be  literally 
proved,  and  which  points  are  also,  generally,  set  forth  in  the  declaration. 
Thus,  ei  promise  subsequent,  to  pay  or  perform,  according  to  the  contract 
on  either  side,  is  generally  stated  in  the  declaration,  even  in  case  of  ex- 
press contracts.  This  cannot,  in  general,  be  proved,  but  is  left  to  be  im- 
plied by  law.  For  these  implied  promises,  generally,  vide  ante,  47,  98, 
108,  126  to  156.  The  law  also  implies  a  promise  to  fulfill  all  the  duties 
of  bailor  and  bailee.  Ante,  56  to  60.  Indeed,  most  of  the  claims  in  the 
commerdai  uxirld  rest  upon  these  implied  requests  and  promises.  And 
they  must  be  stated  in  the  declaration,  whether  in  a  justice^s  court  or 
coui^  of  record,  or  it  may  be  objected  to  by  demurrer.     14  John.  869. 

Again,  for  the  reasons  stated,  ante,  565,  566,  it  may  be  useful,  some- 
times, to  declare  in  case,  as  for  a  wrong,  and  not  in  assumpsit,  against 
bailees,  attorneys  and  agents,  &c.  6lc.  This  may  be  done.  For  this 
purpose,  you  omit  the  considerajtion  and  promise,  and  shape  your  declara- 
tion into  the  charge  of  a  mere  wrong.  In  the  case  of  bailees,  for  instance, 
you  declare  that  you  delivered  the  goods  to  the  bailee,  for  a  certain  pur- 
pose, as  in  the  above  forms,  who  received  them  for  that  purpose,  and  then 
go  on  and  state  the  negligence  and  the  injury  resulting  from  it.  In  the 
case  of  attorneys,  agents,  ^.  you  merely  allege,  that  you  gave  in  charge 
to,  and  retained  them^  to  do  certain  business,  {specifying  it,)  of  which  they 
assumed  the  charge  and  conduct,  and  then  aver  their  negligence  as  in 
oilier  cases. 

This  distinction  is  more  of  form  than  of  substance ;  but  it  is  sometimes 
necessary  to  be  understood  and  resorted  to,  with  a  view  to  other  counts, 
or  the  number  of  parties.     3  East,  C2,  70.    Ante,  565,  566. 

For  this  action  on  the  case,  against  a  bailee,  vid.  ante,  348,  349,  350* 
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Declaration  against  cm  agent  for  not  accounting  for  goods  entrusted  to 

him  to  sell. 

That  heretofore,  to  wit,  on,  &c.  in  consideration  that  the  said 
P.,  at  the  requestor  the  said  D.,  had  delivered  to  the  said  D.  divei-s  goods 
of  the  said  P.,  to  wit,  (here  desert  the  goods  generally^)  of  ihe  value  of 
fifty  dollars,  to  be  sold  by  the  said  D.  for  the  said  P.,  for  a  certain  re- 
ward to  the  said  D.,  in  that  behalf,  he  the  said  D.,  promised  the  said  P., 
that  he,  the  said  D.,  would  render  to  the  said  P.  a  full  and  just  account 
of  the  sale  of  the  said  goods  and  of  the  moneys  arising  therefrom,  when- 
ever he,  the  said  D.,  should  be  thereunto  afterwards  requested,  after  a 
reasonable  time  for  that  purpose  should  have  elapsed  from  the  time  of 
the  «aie  of  the  said  goods ;  and  the  said  P.  avers  that  the  said  D.  did  af- 
terwardj},  to  wit,  on  the  day  and  year  aforesaid,  sell  the  said  goods  for  the 
said  P.,  for  divers  sums  of  money,  and  that  although  the  said  P.  after- 
wards, and  after  a  reasonable  time  for  that  purpose  had  elapsed,  from 
the  time  of  the  said  sale,  to  wit,  on,  &c.  requested  the  said  D.  to  render 
a  true  and  just  account  of  the  said  sale,  and  of  the  moneys  arising  there- 
from, to  the  said  P.,  yet  the  said  D.,  not  regarding  his  said  promise,  hath 
not  rendered  to  the  said  P.  a  just  and  true,  or  other  account  of  the  sale 
of  the  said  goods,  or  any  part  thereof,  or  of  the  moneys  arising  from  such 
sale,  or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse  so  to  do. 

If  a  sale  by  the  defendant  cannot  be  proved,  the  declaration  should  be, 
that  the  defendant  promised  to  account  for  the  goods  on  request^  and  the 
allegation  of  sale  should  be  omitted,  and  the  breach  should  be /or  not  ac* 
counting  for  the  goods  on  request  The  above  declaration  does  not 
charge  upon  the  defendant  the  receipt  and  non-payment  of  the  proceeds. 
The  common  count  for  money  Iiad  and  received  is  proper  to  recover  the 
moneys  received  by  the  defendant.  Although  no  money  may  have  been 
received,  so  as  to  charge  the  agent  witli  the  proceeds^  he  may  be  liable 
for  refusing  to  render  an  account  of  the  sale  ;  therefore,  the  above  form 
should  be  adopted  when  it  can  be  maintained.  Yid.  .Chit.  Prec.  of  PI. 
47,  in  notes. 

Against  an  agent  on  his  implied  promise  of  authority.     Vid.  6  Carr.  & 

Payne,  506. 

That  heretofore,  to  wit,  on,  &c.  in  consideration  that  the  said 
P.,  at  the  said  D.'s  request,  would  agree  to  purchase  from  one  John  Doe^ 
through  the  agency  of  the  said  D.,  the  said  D.  then  representing  to  the 
said  P.  that  be  thc.said  D.  was  the  agent  of  the  said  John  Doe,  in  that  be- 
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half,  certain  goods,  to  wit,  &c.  at  a  certun  price,  to  wit,  (Aere  state 
the  terms  of  the  contract^)  the  said  !>•  then  undertook  and  promised 
the  said  P.  that  he  the  said  D.  had  full  and  competent  power  and  au- 
thority from  the  said  John  Doe^  to  sell  the  said  goods  to  the  said  P.,  on 
the  said  terms ;  and  the  said  P.  avers  that  he,  confiding  in  the  promise 
of  the  said  D.,  did  then  agree^  through  the  agency  of  the  said  D., 
to  buy  the  said  goods  of  the  said  John  Doe^  on  the.  terms  aforesaid, 
and  was  always  ready  and  willing  to  accept  and  pay  for  the  same  on 
the  terms  aforesaid,  and  then  requested  the  said  John  Doe^  to  deliver  to 
him,  tlie  said  P.,  the  said  goods  upon  the  said  terms ;  yet  the  said  D.  dis- 
regarded his  said  promise,  and  deceived  the  said  P.  in*this,  to  wit,  that 
the  said  D.  had  not,  at  the  time  of  his  said  promise,  or  afterwards,  power 
or  authority  from  the  said  John  Doe,  to  sell  the  said  goods  to  the  said  P., 
on  the  said  terms ;  whereby  the  said  agreement  became  and  was  v6id» 
and  by  reason  thereof,  and  of  the  said  John  Doe^s  refusal  to  deliver  the 
said  goods  to  the  said  P.,  on  the  terns  aforesaid,  the  said  P.  hath  been 
deprived  of  the  advantages  that  would  otherwise  have  accrued  to  him 
from  the  completion  of  the  said  agreement. 

As  to  an  agent's  liability  generally,  vid.  ante,  71  to  85. 

Declaration  for  a  penalty  given  by  statute  to  the  party  injured^  and  not 
'     to  a  common  informer.    Vid.  ante,  600  to  603. 

That  the  said  D.,  on,  &;c.  was  indebted  to  the  said  P.  in  the  sum  of 
ten  dollars,  according  to  the  provisions  of  the  statute,  {here  state  the  sec- 
tion^  title  and  chapter  of  the  stattUe^)  and  being  so  indebted,  he,  the  said 
D.,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  consideration 
thereof,  undertook,  and  then  and  there  faithfully  promised  the  said  P.  to 
pay  him  tlie  said  sum  of  ten  dollars,  whenever  the  said  D.  should  be 
thereunto  afterwards  requested ;  yet  the  said  D.  (although  often  request- 
ed, &c.)  hath  not  paid  the  same  to  the  said  P.,  but  hath  hitherto  refused 
and  still  doth  refuse  so  to  do. 

Declaration  for  a  reward  offered  by  the  defendant  by  public  advertise- 
ment, for  the  discovery  of  an  offender.  Vid.  5  Carr.  dz;  Payne,  566. 
4  Barn.  &  Adolph.  521,  S.  C.    Chit.  Prec.  of  PI.  157,  158. 

That  the  said  D.,  on,  &c.  caused  to  be  published  a  placard  or  adver- 
tisement, whereby,  after  reciting  that  John  Smith  had  been  robbed,  and 
that  there  was  great  reason  to  suppose  that  he  had  been  murdered,  the  said 
D.  did  promise,  that  whoever  would  give  such  information  as  might 
lead  to  a  discovery  of  the  murderer  of  the  said  said  John  Smith,  should. 
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ofi  amviciicns  receive  a  reward  of  fifty  dolktrs,  and  that  any  person  con- 
cerned therein,  or  privy  thereto,  except  the  person  who  actually  com- 
mitted the  offence,  should  be  entitled  to  such  reward,  and  every  exertion 
used  to  procure  a  pardon  ;  by  the  said  placard  or  advertisement,  the  said 
D.  directed  that  the  said  information  should  be  given,  and  application  for 
such  reward  be  made  to  him  ;  and  the  said  P.  avers  that  he,  confiding  in 
the  said  promise  of  the  said  D.,  and  not  being  the  party  who  actually 
committed  the  said  offence,  did,  afterwards,  to  wit,  on,  &c.  give  to  the 
said  D.  such  information  as  led  to  the  discovery  of  the  murderer  of  the 
said  John  Smith ;  and  that  afterwards,  to  wit,  at  the  court  of  oyer  and 
terminer  held  at  Ballston  Spa,  in  and  for  the  county  of  Saratoga,  on,  &c. 
one  Job  Strangle,  who  was  guilty  of  the  said  offence,  to  wit,  the  murder 
of  the  said  John  Smith,  was  b  due  course  of  law  tried  for  and  convicted 
of  the  said  murder,  in  consequence  of  such  information  so  given  by  the 
said  P.  as  aforesaid  ;  of  all  which  the  said  D.,  afterwards,  to  wit,  on,  &c. 
had  notice,  and  was  then  requested  by  the  said  P.  to  pay  him  the  said 
sum  of  money.    Yet,  &c.  {conclude  as  in  the  last  form,) 

DECLARATION  FOR  BREACH  OF  A  MARRIAGE  PROmSB. 

That  on,  &c.  in  consideration  that  the  said  P.  being  then  sole  and  un- 
married, at  the  request  of  the  said  D.,  had  then,  promised  the  said  D.  to 
marry  him  when  d^  the  said  P.  should  be  thereunto  afterwards  requested, 
he  the  said  D.  then  promised  the  said  P.  to  marry  her,  when  the  said  D. 
should  be  thereunto  afterwards  requested.  And  the  said  P.  avers,  that 
confiding  in  the  said  D.'s  said  promise,  she  bath  always  from  thence 
hitherto  remained,  and  still  is,  sole  and  unmarried,  and  hath  been,  for  and 
during  all  the  time  aforesaid,  and  still  is,  ready  and  willing  to  marry  him 
the  said  D.  Yet  the  said  D.,  after  the  making  of  his  said  promise,  to 
wit,  on,  &c.  married  a  certain  other  person,  to  wit,  one  E. 

If  the  defendant  hath  not  married  another^  an  offer  and  request  must  be 

stated  as  follows : 

And  although  the  said  P.,  after  the  making  of  the  said  promise  of  the 
said  D.,  to  wit,  on,  &c.  requested  the  said  D.  to  marry  her,  yet  the  said 
D.  did  not,  nor  would  at  the  said  time,  when  he  was  so  requested  as 
aforesaid,  or  at  any  time  before  or  afterwards,  marry  her  the  said  P.,  but 
hath  hitherto  wholly  neglected  and  refused,  and  still  doth  refuse  so  to  do. 

Add  a  count  on  a  promise  to  marry,  within  a  reasonable  time,  and  a 
promise  to  marry,  generally^  without  stating  any  time.  If  the  promise  be 
to  marry  at  a  certain  time,  add  a  count  for  this  accordingly. 
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The  following  forms  of  declarations  on  bills  of  exchange  and  promisso- 
ry notes,  are  taken  substantially  from  Chitty's  Precedents  of  Pleading, 
74  to  01,  and  152  to  156.  They  are  much  more  concise  than  those 
generally  used,  and  contain,  we  believe,  all  necessary  facts  and  ayerments 
required  by  the  established  rules  of  pleading : 

DECLARATIONS  ON  INI.ANI>  BILLS  OF  BXCHANOB. 

Drawer^  being  payee,  against  Acceptor. 

That  the  said  P.,  on,  &c.  made  his  bill  of  exchange  in  writing,  and  di- 
rected the  same  to  the  said  D.,  and  thereby  required  the  said  D.  to  pay 
to  him  the  said  P.  (or  *Ho  the  order  of  him  the  said  P/*)  fifty  dollars,  two 
months  (or  "  days  or  xveehT)  after  the  date  (or  *•  after  sighT)  thereof, 
which  period  has  now  elapsed  ;  and  the  said  D.  then  and  there  accepted 
the  said  bill,  and  promised  the  said  P.  to  pay  the  same  according  to  the 
tenor  and  effect  thereof,  and  of  the  said  acceptance  thereof.  Yet  the 
said  D.,  although  often  requested,  &c.,  has  not  paid  the  same  to  the  said 
P.,  but  has  hitherto  refused,  and  still  refuses  so  to  do. 

In  the  above  case,  no  presentment  or  demand  of  payment  need  be 
averred,  for  the  defendant  is  liable  although  none  has  been  made  ; 
and  the  general  allegation  that  the  plaintiff  drew  the  bill  is  proper,  al* 
though  he  drew  by  agent.  The  above  form,  and  those  which  follow, 
do  not  allege  that  the  bill  bears  date  on  the  day  named,  and  there- 
fore, a  mistake  as  to  the  date  would  seem  not  to  be  a  material  variance. 
If  the  bill  is  not  addressed  to  the  defendant,  but  is  accepted  by  him, 
omit  the  statement  of  the  direction,  and  merely  aver,  ^  and  thereby  re- 
quired^ &c.  In  setting  forth  a  bill  or  note,  it  is  not  in  any  case  neces- 
sary to  add,  ^for  value  received^  although  these  words  are  in  the  bill. 
Vid.  Chit.  Prec.  of  PI.  76,  76,  in  notes. 

Drawer  J  not  being  payee^  against  Acceptor. 

That  the  said  P.,  on,  &c.  made  his  bill  of  exchange  in  writing,  and  di- 
rected the  same  to  the  said  D.,  and  thereby  required  the  said  D.  to  pay 
to  one  John  Doe,  or  order,  fifty  dollars,  two  months  after  the  date  (or 
^  aft^  sighf*)  thereof,  which  period  has  now  elapsed ;  and  the  said  D. 
then  accepted  the  said  bill,  and  promised  the  said  P.  to  pay  the  said  bill 
according  to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance 
thereof;  yet  the  said  D.  did  not  pay  the  amount  thereof,  although  the 
said  bill  was  presented  to  him  when  it  became  due ;  and  thereupon  the 
same  was  then  returned  to  the  said  P.,  of  all  which  the  said  D.  then  had 
notice.    Yet.  &c. 
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Payee^  not  being  drawer^  against  Acceptor. 

That  one  JiJin  DoCf  on^  &c.  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  said  D.,  and  thereby  required  the  said  D.  to 
pay  to  the  said  P.  fifty  dollars,  two  months  after  the  date  (or  **  after 
tight*)  thereof,  which  period  has  now  elapsed,  and  then  delivered  the 
aaid  bill  to  the  said  P. ;  and  the  said  D«  then  accepted  the  said  bill,  and 
promised  the  said  P.  to  pay  the  same,  according  to  the  tenor  and  effect 
of  the  said  bill  and  the  said  acceptance  thereof.    Yet,  &c. 

It  is  not  necessary  that  the  delivery  of  a  bill  or  note  to  the  holder  be 
alleged,  although,  for  greater  caution,  we  have  inserted  such  an  allegation. 
7  T.  R,  596.    5  East,  477.    2  Cowen,  536. 

Endorsee  against  Acceptor, 

That  one  John  Doe^  on,  &c.  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  said  D.,  and  thereby  required  the  said  D.  to  pay 
to  the  said  John  Doe,  (or  **  Richard  Roe/')  or  order,  fifty  dollars,  two 
months  after  the  date  (or  ^  after  sighf^)  thereof,  which  period  has  now 
elapsed ;  and  the  said  D.  then  accepted  the  said  bill,  and  the  said  John 
Doe  (or  **  Richard  iZde")  then  endorsed  the  same  to  John  Smithf  who 
then  endorsed  the  same  to  James  Taylor^  who  then  endorsed  the  same 
to  the  said  P. ;  and  the  said  D.  then  promised  the  said  P.  to  pay  him  the 
amount  of  the  said  bill,  according  to  the  tenor  and  effect  thereof,  and  of 
the  said  acceptance  and  endorsements.    Yet,  &c. 

Payee  against  Drawer. 

That  the  said  D.,  on,  &c.  made  his  bill  of  exchange  in  writing,  and  di- 
rected the  same  to  one  John  Doe,  and  thereby  required  the  said  Jofm 
Doe  to  pay  to  the  said  P.,  or  order,  fifty  dollars,  two  months  after  the 
date  thereof,  which  period  has  now  elapsed,  and  then  delivered  the  said 
bill  to  the  said  P. ;  and  the  same  was  then  presented  to  the  said  John 
Doe  for  acceptance,  and  the  said  John  Doe  then  refused  to  accept  the 
same ;  of  all  which  the  said  D.  then  had  due  notice.  By  means  whereof 
the  said  D.  then  became  liable  to  pay  to  the  said  P.  the  said  sum  of  mon- 
ey in  the  said  bill  specified  ;  and  being  so  liable,  he  the  said  D.,  in  con- 
sideration thereof,  then  promised  the  said  P.  to  pay  him  the  said  sum  of 
money  in  the  said  bill  specified,  when  he  the  said  D.  should  be  thereunto 
afterwards  requested.    Yet,  &c. 
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Endorsee  against  Draioer, 

That  the  said  D.,  on,  &c.  made  his  bill  of  exchange  in  writing,  and  di- 
rected the  same  to  one  John  Doe^  and  thereby  required  the  said  JcJin 
Doe  to  pay  to  Richard  Boe^  or  order,  fifty  dollars,  two  months  aAer  the 
date  thereof,  which  period  has  now  elapsed ;  and  the  said  Richard  Roe 
then  endorsed  the  said  bill  to  the  said  P.,  (or  to  one  John  Smithy  who  tlien 
endorsed  the  same  to  the  said  P. ;)  and  the  same  was  then  presented  to 
the  said  John  Doe  for  acceptance,  and  the  said  Jolm  Doe  then  refused  to 
accept  the  same ;  of  all  which  the  said  D.  then  had  due  notice.  By 
means  whereof,  &c.  {as  in  the  next  preceding  form.) 

An  averment  of  presentment^  or  the  statement  of  a  valid  excuse  for  not 
presenting  the  bill,  is  essential  against  the  drawer  and  endorsers.  But 
where  there  has  been  an  excusable  delay  in  presenting  the  bill,  the  above 
form  may  suffice.  Notice  (or  an  excuse  for  twt  giving  notice)  should  also  be 
averred,  as  in  the  foregoing  forms.  If  no  notice  has  been  given,  it  seems 
that  an  excuse  must  be  stated,  instead  of  the  allegation  of  notice ;  but 
that  such  allegation  will  suffice  in  cases  where  a  notice  has  been  given, 
though  the  time  of  giving  it  was  delayed^  in  consequence  of  the  defend- 
ant's residence  not  being  known  at  the  time.  Vid.  Chit  Prec.  of  PI.  78, 
in  notes. 

Endorsee  against  Endorser. 

That  one  John  Doe^  on,  &c.  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  one  Richard  RoCy  and  thereby  required  the  said  Rich' 
ard  Roe  to  pay  to  the  said  John  Doe^  or  order,  fifty  dollars,  two  months 
after  the  date  tiiereof,  which  period  has  now  elapsed ;  and  the  said  JoAn 
Doe  then  endorsed  the  said  bill  to  the  said  D,,  {who  then  endorsed  the 
same  to  one  John  Smith,)  who  then  endorsed  the  same  to  the  said  P. ; 
and  the  same  was  then  presented  to  the  said  Richard  Roe,  for  accept- 
ance, and  the  said  Ridmrd  Roe  then  refiised  to  accept  the  same ;  of  all 
which  the  said  D.  then  had  due  notice.  By  means  whereof,  &c.  {eon" 
elude  as  in  above  form  of  payee  against  drawer.) 

The  foregoing  are  all  the  forms  of  declarations  on  bills  which  it  is 
deemed  necessary  to  insert.  Many  more,  adapted  to  a  great  variety  of 
cases,  may  be  found  in  Chit  Prec.  of  PI.  74  to  89.  The  mode  of  de- 
claring against  the  various  parties  to  a  bill  being,  in  many  cases,  so  near- 
ly similar  to  that  upon  promissory  notes^  the  following  forms  of  declara- 
tions upon  the  latter,  may  be  easily  shaped  to  meet  the  like  cases  arising 
upon  the  former : 
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DSCLARATIOnS  Oil  PROMI880KY  IfOTSS. 

Payee  afpinst  Maker. 

That  the  said  D.,  on,  &c.  made  his  promissory  note  in  writing,  and 
thereby  promised  to  pay  the  said  P.,  or  order,  fifty  dollars,  two  months 
after  the  date  thereof,  which  period  has  now  elapsed.  Yet  the  said  D., 
although  often  requested,  &c.  has  not  paid  the  said  sum,  or  any  part  there- 
of,  and  has  hitherto  neglected,  and  still  does  neglect  to  pay  the  same. 

I  have  omitted  the  allegation  of  delivery  in  the  above  form,  and  shall 
do  so  in  those  which  follow.  It  is  not  necessary.  Vid.  ante,  627.  Al- 
though a  note  be  made  by  many  persons  ^om%  and  severedly^  yet  if  one 
only  be  sued,  it  may  be  stated  that  he  only  made  the  note,  without  noticing 
the  other  makers.  A  note,  **  I  promise  to  pay  or  cause  to  be  paid,"  may  be 
declared  on  as  a  note  in  the  common  form.  Vid.  Chit.  Free,  cf  PI.  152. 
As  to  the  omission  of  the  words,  **  for  value  received,"  vid.  ante,  626. 

Endorsee  against  Maker. 

That  the  said  D.,  on,  &c.  made  his  promissory  note  in  writing,  and 
thereby  promised  to  pay  to  one  John  Doe,  or  order,  fifty  dollars,  two 
months  after  the  date  thereof,  which  period  hath  now  elapsed ;  and  the 
said  John  Doe  then  endorsed  the  said  note  {to  one  Ricliard  Roe,  who  then 
endorsed  ike  same)  to  the  said  P.,  whereof  the  said  D.  then  had  notice, 
and  then,  in  consideration  of  the  premises,  promised  to  pay  the  amount 
of  the  said  note  to  the  said  P.,  according  to  the  tenor  and  effect  thereof. 
Yet,  &c.  {conclude  as  in  last  form.) 

Endorsee  against  Payee  or  other  Endorser. 

That  one  John  Doe,  on,  &c.  made  bis  promissory  note  in  writing,  and 
thereby  promised  to  pay  to  the  said  D.,  (or  "  Richard  Roe^)  or  order,  fif- 
ty dollars,  two  months  after  the  date  thereof,  which  period  has  now 
elapsed ;  and  the  said  D.  (or  ^  Richard  Roe^  then  endorsed  the  said  note 
{to  James  Jackson^  who  then  endorsed  tlie  same)  to  the  said  P. ;  and  the 
said  John  Doe  did  not  pay  the  amount  of  the  said  note,  although  the 
same  was  presented  to  him  on  the  day  when  it  became  due ;  of  all  which 
the  said  D.  then  had  due  notice.    Yet,  &c.  {conclude  as  above.) 

The  above  f<Mrm  may  be  easily  shaped  to  meet  the  case  of  an  action 
by  an  endorsee  against  any  one  or  all  of  a  number  of  endorsers.  You 
continue  the  statement  of  the  various  endorsements  from  one  to  the  oth- 
er, through  any  number  of  endorser^  as  in  the  foregoing  form.    Thus, 
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suppose  your  action  is  against  the  third  endorser,  you  will  then  aver,  ^  that 
the  said  Richard  Roe  {the  payee  and  first  endorser)  then  endorsed  the 
said  note  to  James  Jackson^  and  the  said  James  Jackson  then  endorsed 
the  same  to  the  said  D.,  and  the  said  D.  then  endorsed  the  same  to 
the  said  P/'  {conclude  as  in  next  preceding  form.)  If  the  action  be 
against  all  the  endorsers,  the  form  will  be  the  same,  except  it  would  be 
well  to  precede  the  name  of  each,  with  **  the  said  defendant* — thus,  **  the 
said  defendant  Richard  Roe,**  &c.  And,  in  the  breach,  you  will  state  no- 
tice to  have  been  given  '*  to  each  of  the  said  defendants'*^  &c.  using  the 
plural  number  throughout. 

The  same  form  of  stating  endorsements,  is  in  all  cases  applicable  to  a 
note  payable  to  bearer,  when  such  note  is  transferred  by  endorsement, 
instead  of  delivery.  And  endorsements,  demands  and  notices,  in  suits 
upon  bills  of  exchange,  are  also  stated  in  the  same  manner,  with  the  dif- 
ference, of  calling  them  bills  instead  of  notes.   Yid.  forms,  ante,  626  to  628. 

The  endorsements  are  also  stated  in  the  same  form,  in  an  action  by  the 
holder  of  a  note  against  the  maker.  And  though  a  promissory  note  be 
endorsed  long  after  it  fall  due,  it  may  be  declared  on  as  endorsed  when 
it  was  due.    Vid.  5  Cowen,  476, 

Holder  against  Maker,  on  note  payable  to  bearer. 

That  the  said  D.,  on,  &c.  made  his  certain  promissory  note  in  writing, 
and  thereby  promised  to  pay  to  JcJm  Doe,  or  bearer,  fifty  dollars,  two 
months  after  the  date  thereof,  which  period  hath  now  elapsed ;  and  the 
said  John  Doe  then  delivered,  transferred  and  assigned  the  said  note  to 
the  said  P.,  and  he  then  became  and  was,  and  still  is  the  lawful  bearer 
thereof;  and  the  said  D.  in  consideration  of  the  premises,  then  promised 
to  pay  the  amount  of  the  said  note  to  the  said  P.,  according  to  the  tenor 
and  effect  thereof.    Yet  the  said  D.  &c.  {as  before.) 

Payee  against  Maker  of  note  payable  by  instalments,  where  the  whole  sum 

is  due. 

That  the  said  D.  on,  &c.  made  his  promissory  note  in  writing,  and  de* 
livered  the  same  to  the  said  P.,  and  thereby  promised  to  pay  to  the  said 
P.  fifty  dollars,  in  manner  following,  viz.  twenty  dollars,  on  the  first  day 
of  February,  in  the  year  aforesaid  ;  twenty  dollars,  on  the  first  day  of 
March,  in  the  year  aforesaid  ;  and  the  remainder  of  the  said  sum  of  fifty 
dollars,  on  the  first  day  of  April,  in  the  year  aforesaid,  all  which  periods 
have  now  respectively  elapsed.  Yet  the  said  D.,  although  often  request- 
ed, &c.  has  not  paid  the  said  sum  of  fifty  dollars,  or  any  part  thereof*  and 
has  hitherto  neglected  and  still  does  neglect  to  pay  the  same. 
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•  The  like  where  a  part  only  is  due. 

This  form  will  be  like  the  last^  except  thcU  instead  of  the  allegation, 
**  all  which  periods  have  now  respectively  elapsed,"  it  will  be  stated^  *'  and 
although  the  periods  for  payment  of  the  said  first  and  second  instalments, 
{the  in^alments  in  arrear,  according  to  the  factj)  have  respectively 
elapsed ;  yet  the  said  D.  although,  &g.  has  not  paid  the  same  or  either 
of  them,  or  any  port  thereof,"  &c* 

Before  leaving  the  subject  of  bills,  and  notes,  I  take  this  occasion  to 
give  a  form  of  bond  to  be  given  by  the  party  seeking  to  maintain  an  ac- 
tion or  set  off  upon  a  lost  bill  or  note.  Yid.  ante,  162,  183.  2  R.  S. 
327,  328. 

VORM  OF  BOND  TO  INBBMHIFY  AGAINST  A  LOST  BILL  OR  NOTE. 

Know  all  men  by  these  presents  that  we,  John  Doe,  Richard  Roe, 
and  James  Jackson,  are  held  and  firmly  bound  unto  John  Smith,  in 
the  sum  of  one  hundred  dollars,  to  be  paid  to  the  said  John  Smith, -or  to 
bis  certain  attorney,  executors,  administrators,  or  assigns  ;  to  which 
payment  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  firmly  by  these  presents. 
Sealed  with  our  seals.    Dated  the  first  day  of  July,  1840. 

The  condition  of  this  obligation  is  such,  that  if  the  said  John  Doe,  shall 
indemnify  and  save  harmless  the  said  John  Smfth,  his  heirs  and  person- 
al representatives,  against  all  claims,  by  any  other  person,  on  account  of 
a  certain  promissory  negotiable  note,  {or  biU  of  exchange^)  executed  by 
the  said  John  Siqth  to  the  said  John  Doe,  for  the  sum  of  fifty  dollars, 
(state  the  amount  as  near  as  may  be,)  dated,  (the  date  as  near  as  may  be,) 
payable,  (state  as  near  as  may  be  how  and  when  payable^)  and  against  all 
costs  and  expenses  by  reason  of  any  such  claim,  then  this  obligation  to 

be  void,  otherwise  of  force. 

John  Doe,         [l.  s.] 

Richard  Rob,   [l.  s.] 

James  Jackson,  [l.  s.] 
In  presence  of 
Ransom  Cook,  Justice. 

Another  mode  of  declaring  upon  bills  or  notes  is,  to  adopt  the  general 
money  counts,  the  forms  of  which  we  shall  presently  give.  Where  the 
plaintiff  joins  a  count  on  the  bill  or  note,  with  the  money  counts,  in  the 
same  declaration,  he  may  elect,  on  the  trial,  under  which  count  he  will 
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proye  the  instrument,  and  if  he  fail  on  the  count  setting  forth  the  bill  or 
note,  from  the  circumstance  of  not  having  described  it  properly,  or  any 
other  cause,  which  does  not  destroy  the  operation  of  the  note,  he  may 
then  elect  to  apply  it  to  the  money  count     16  John.  14. 

The  use  and  advantage  of  using  these  counts  upon  a  bill  or  note,  vrere 
considered,  ante,  231  to  234,  together  with  the  cases  in  which  they  are 
admissible. 

Whenever  the  plaintiff  is  entitled  to  recover  under  a  declaration  direct- 
ly u[)on  a  bill  or  note,  or  upon  a  bill  or  note  transferred — either  as  be- 
tween the  original  parties,  or,  in  virtue  of  such  transfer,  as  between  the 
parties  not  original — he  may  omit  all  description  of,  or  allusion  to,  such 
instrument,  in  his  declaration,  may  declare  in  the  money  counts  only, 
and  give  the  instrument  and  transfer  or  transfers  thereof  in  evidence, 
which  will,  in  itself,  be  sufficient  evidence  to  maintain  such  action.  Yid. 
12  John  90.  3  John.  Cas.  5.  Ante,  232,  and  cases  there  referred  to  in 
notes. 

Under  this  rule,  it  is  obvious,  that  where  there  is  the  least  difficulty  or 
nicety  in  declaring  specially  upon  the  instrument  itself,  or  the  transfer 
thereof,  the  money  countSi  for  greater  caution,  should  always  be  joined 
in  the  same  declaration  with  the  special  count,  or  else  be  adopted  as  the 
only  counts  in  the  declaration. 

Nor  is  it  an  objection,  that  this  general  mode  of  declaring  subjects  the 
defendant  to  an  unfair  surprise,  for  he  may  always  protect  himself  against 
this,  by  demanding  a  bill  of  particulars,  in  the  manner  we  shall  hereafter 
notice,  which  demand  the  justice  is  bound  to  aUow  as  a  matter  of  right, 
and  in  answer  to  which,  the  plaintiff  is  obliged  to  state,  briefly,  the  bill 
or  note  upon  which  he  claims,  with  the  several  endonemeats.  12  John. 
94,     Tidd's  Pr.  534. 

coxMOH  ooinm. 

Use  and  occupation. 

That  the  said  D.  was  indebted  to  the  said  P.  in  tweiity-five  dollars,  for 
the  use  and  occupation  of  a  certain  piece  of  land,  by  and  at  the  request 
of  the  oiaid  D.,  and  by  the  permission  of  the  said  P.,  for  a  long  time  then 
elapsed,  used  and  occupied  by  the  said  D.,  and  being  so  indebted,  the 
said  D.  afterwards,  on  the  day  aforesaid,  promised  the  said  P.  to  pay 
him,  the  said  sum  of  twenty-five  dollars,  when  he  should  be  thereto  after- 
wards requested.  Yet  the  said  D.,  although  often  requested,  &c.  {breach 
is  the  same  as  in  count  on  bUl^  note,  4*^.) 
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On  diefle  oommon  counts,  the  plaratiff  is  never  held,  in  prorf^  to  the 
precite  sum  stated. 

In  a  count  for  use  and  occupation,  it  is  never  necessary  to  be  precise, 
in  stating  the  place  where  the  premises  He.  It  is  better  not  to  state  a 
place ;  for,  if  stated,  the  plaiutifT  will  be  held  to  it  in  proof,  and  a  mistake 
will  be  fatal  to  the  action.    6  East,  848.    1  Esp.  R.  273. 

The  above  form  for  use  and  occupation  can  easily  be  adapted  to  use 
and  occupation  of  any  other  description  of  premises,  as  a  buildtTigt  a 
ramif  a  landingf  a  bam^  a  staUct  a  garden^  &c.  &c.  For  the  action  for 
use  and  and  occupation,  generally,  vid.  ante,  153  to  I5G. 

These  common  counts,  after  commencing  the  declaration  as  di» 
rected,  ante,  590,  all  run  as  in  the  above  form  for  use  and  occupa- 
tion, viz.  ^  that  the  said  D.  was  indebted,  ^c."  down  to  the  sum  stated : 
**  in  the  sum  of  twenty-five  dollars,''  or  **  fifty  dollars,"  or  other  sum,  as 
the  plaintiff  chooses  to  state,  in  order  to  cover  his  demand.  And  the 
breach  is  always  in  this  form :  **  Yet  the  said  D.,  although  often  request- 
ed, &C.  has  not  paid  the  said  sum  of  twenty-five  dollars,  or  any  part 
thereof,  to  the  said  P.,  but  the  same  to  pay  has  hitherto  refused,  and  still 
does  refuse.** 

With  these  remarks,  I  shall,  in  giving  the  common  counts,  merely  state 
the  cause  of  action. 

I  shall  give  no  form  for  what  are  technically  called  the  counts  on  a 
quantum  meruit  4Uid  quantum  valebant,  for  the  reason  given  in  2  Saund. 
122,  n.  2 ;  viz.  that  counts  with  a  price  stated^  will,  in  all  cases  answer 
the  same  purpose. 

COMMON  C017IITS  CONTINUEn. 

For  divers  tolls  and  duties  due  from  the  said  D.  to  the  said   For  ton  of 
P.,  for  the  passage  of  divers  waggons,  carts  and  other  car-   ^^' 
riages  of  the  said  D.  over  a  certain  toll  bridge  of  the  said 
P.,  situate  in  the.towns  <^  Moreau  and  Fmt  Edward,  on  the 
Hudson  River. 

For  divers  tolls  and  duties  due  from  the  said  D,  to  the  said   l>o.  of  tum. 
P.  at  a  certain  turnpike  gate  of  the  said  P.  at  the  town  of        * 
Halfmoon,  in  the  said  county,  for  divers  cattle  and  carriages 
of  the  said  D.,  which  before  that  time  had  travelled  on  the 
road,  through  the  gate  aforesaid* 


For  divers  goods,  wares  and  merchandize,  by  the  said  P.    ^^'^^"^^J^' 

before  then  bai^ained  and  sold  to  the  said  D.  at  bis  re-  S^; 

quest. 

80 
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T^/orm  can  Im  wmiy  adapted  to  cnp$^  asgraUf  turnips^ 
coTHf  potatoes^  timber,  ^.  bargained  and  hU  :  and  to  fx* 
tures* 

When  this  count  is  applicabie,  vide  ante,  O69  8.  1  £a3t» 
194.     1  Yes.  jun.  58a 

€to9d0iQM,4be       For  divers  goods,  wares  and  merchandize,  before  then 

sold  and  delivered  by  the  said  P.  to  the  said  D.  at  his  re* 
quest. 

For  this  action,  generally,  vide  ante,  98  to  108. 

This  may  be  adapted  to  crops,  standing  timber,  fixtures, 
&€.,  as  mentioned  of  the  count  ibr  goods  bargained  and 
sold;  thus: 

Crops  Mld,^.       For  a  certain  crop  of  grass,  {or  for  certain  standing  /im- 

ftcr,  or  for  certain  fixtures,  4^.)  before  then  sold  and  deliv- 
ered by  the  said  P.  to  the  said  D.  at  his  request. 

For  neceoa.         For  meat,  drink,  washing,  lodging,  and  other  necessaries, 

before  then  found  and  provided  by  the  said  P.  for  the  said 
D.  at  his  request 

Hone  meat,  For  horse  meat,  stabling,  care  and  attendance  before  then 
^*  found,  provided  and  bestowed,  for,  in  and  di>out  the  feeding 

and  keeping  of  divers  horses,  mares  and  geldings,  of  and 

for  the  said  D.  at  his  request. 

m 

TuUa^,  eu.       For  the  depasturing  and  feeding  divers  cattle  by  the  said 

P.  before  then  depastured,  in  certain  pastures  of  the  said 
P.,  for  the  said  D.,  and  at  his  request* 

Hire  of  honee  ^^^  ^^^  ^^®  ^^^  ^^  ^^  divers  horses  and  carnages,  bri- 
csniages  or  dies,  saddles  and  harness,  and  of  divers  chaises  and  other 
^^"^^  carriages,  (or,  of  certain  plate,  linen,  clUna,  furniture,  beds 

and  bedding,  or  goods  and  chattels,  4*c.)  before  then  let  to 
Ure  and  delivered  to  the  siud  D.  at  his  request. 

Lishteimffe,  For  the  lighterage,  wharfage  and  ware-house  room  of  dt* 

wharfage,  and  yers  goods,  wares  and  mcrchannize,  by  the  said  D.  before 
]^^  ^  then  shipped  and  landed,  in  and  by  certain  lighters  and  other 


vessels  of  the  said  P.,  and  deposited  and  k^t,  in  and  upon 
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a  certain  wharf  and  certain  ware-houses  and  premises  of 
Ae  said  P.  for  the  said  D.,  and  at  his  request. 

F<Nr  the  good  will  of  a  certain  business  of  the  said  P.,  The  good  wm 
before  then  relinquished  and  given  up  by  the  said  P.,  to»  and        ^""^^^ 
in  favor  of  the  said  D.,  at  his  request* 

For  the  work  and  labor,  care  and  diligence  of  the  said  Wotk  and  ]». 
P.,  before  then  done,  performed  and  bestowed,  in  and  about  ^i*<'>^7- 
the  business  of  the  said  D.,  for  the  said  D.,  and  at  his  rd- 
quest. 

For  the  work  and  labor,  care  and  diligence,  dec.  {as  in  woric,  labor 
the  last  count)  and  for  divers  materials  and  other  necessary  «n(>^m&t<»i*^ 
things  used  and  provided  in  and  about  that  work  and  labor, 
by  the  said  P.  for  the  said  D.,  and  at  his  request. 

For  this  action  generally,  vid.  ante,  108  to  126. 
This  general  mode  of  declaring,  as  in  the  two  last  counts, 
will  suffice  in  all  cases,  without  stating  the  kind  of  services^ 
though  the  latter  may  be  done,  if  it  be  thought  best. 

Thus :  attorneys,  counsellors,  solicitors,  surgeons,  farriers, 
physicians,  clergymen,  hired  servants,  sailors,  ship's  officers, 
pibts,  clerks  of  court,  agents  of  all  kinds,  carriers,  factors, 
surveyors,  school  teachers,  justices,  constables,  &c.  &c., 
may,  in  actions  for  their  fees,  wages  and  materials  found,  in 
the  course  of  their  business,  declare  in  the  above  general 
form,  and  give  their  special  services  in  evidence.  If,  how* 
ever,  they  prefer  stating  the  particular  kind  of  service  for 
which  they  sue,  it  is  easy  to  state  the  capacity  in  which  they 
were  performed,  by  adding  after  the  word  '<  bestowed,^  in 
the  above  count  for  ux)rk  and  labor^  the  words  **  as  attor* 
ney,"  "counsellor,"  or  "physician,"  &c.  Vid.  2  Saund. 
350,  n.  2.     1  Chit  PI.  804. 

I  remarked,  ante,  67,  that,  "  in  all  cases,  if  the  agreement 
be  not  under  seal,  though  it  be  never  so  special  and  multi- 
farious, if  the  services  be  performed  under  it,  and  the  agree- 
ment thus  fulfilled,  or  if  the  agreement  be  rescinded,  the 
plaintiff  need  not,  in  an  action,  set  it  forth,  and  declare  upon 
it  specially ;  but  may  claim  and  recover  under  a  general 
count  for  u>ork  and  labour.**  This  should  be  understood  with 
the  qualification  that  the  services  are,  by  the  agreement,  to 
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be  p«id  for  in  money ^  and  that  the  money  m  actually  due,  by 
the  terms  of  it.  Vid.  1  Chit  PI.  903.  Vid,  also  10  Mass. 
R.  287y  289*  And  in  all  the  like  cases,  whether  such  stipu- 
lated price  be  due  for  services,  or  goods,  &c.  a  general 
count,  according  to  its  nature,  for  work,  &c.,  or  goods  sold^ 
dsc,  will  be  good,  without  setting  forth  the  special  agree^ 
ment.    7  Cranch,  299.    Bull  N.  P.  139. 

Upon  and  by  virtue  of  an  award  made  by  one  John  Doe^ 
on  a  submission  before  then  made  by  the  said  P.  and  the 
said  D.,  to  the  award  and  determination  of  the  said  Mm 
Doe,  concerning  certain  matters  in  difference  then  depend- 
ing between  the  said  P.  and  the  said  D.,  and  upon  which 
said  submission  the  said  John  Doe  awarded  that  the  said  D. 
should  pay  to  the  said  P.  the  said  sum  of  money. 


COMMON  MONEY  COUNTS. 


For  money 

lent. 


Moncj  paid, 
&e. 


For  so  much  money  by  the  said  P.  before  then  lent  and 
advanced  to  the  said  D.  at  his  request. 

For  so  much  money  by  the  said  P.  before  then  paid,  laid 
out  and  expended,  for  the  use  of  the  said  D.,  at  his  request. 


Money  had  Fo*'  ^  much  money  by  the  said  D.  before  then  had  and 

mnd  receiyed.     received,  to  and  for  the  use  of  the  said  P. 

Of  the  action  for  money  tent  and  advanced,  generally, 
vid.  ante,  152,  3.  Of  tlie  action  for  money  paid,  &c.,  vid. 
ante,  148  to  152.  Of  the  action  for  money  had  and  re- 
ceived, vid.  ante,  126  to  148. 

When  the  common  money  counts  are  proper  upon  bills 
of  exchange  and  promissory  notes,  vid.  ante,  231  to  234,  al- 
so, ante,  631,  2« 


On  an  account  Haiedy  or  balance  struck  upon  setdemenL 

That  the  said  P.  and  the  said  D.,  on,  &c.  accounted  together,  of  and 
concerning  divers  accounts  and  sums  of  money,  from  the  said  P.  to  the 
said  P.,  before  then  due  and  owing,  and  then  in  arrear  and  unpaid ;  and 
upon  such  accounting,  the  said  D.  was  then  found  in  arrear^  and  indebt- 
ed to  the  said  P.  in  the  sum  of  fifty  dollars. 
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Where  your  claim  is  under  seyeral  of  the  above  common  counts,  in- 
stead of  giving  them  the  appearance  of  distinct  and  separate  counts  in 
your  declaration,  you  may  consolidate  them  all  in  one,  and  recover  what- 
ever you  can  prove  under  all,  or  any  of  them,  thus : 

That  on,  &c.  the  said  D.  was  indebted  to  the  said  P.  in  two  hundred 
dollars,  for  the  work  and  labor  of  the  said  P.,  before  then  performed  for 
the  said  D.,  and  at  his  request ;  and  for  goods,  wares  and  merchandize  by 
the  said  P.,  before  then  sold  and  delivered  to  the  said  D.,  at  hjs  request ; 
and  for  money  by  the  said  P.,  before  then  lent  and  advanced  to  the  said 
D.,  at  his  request ;  and  for  other  money  by  the  said  P.,  before  then  paid, 
laid  out  and  expended  by  the  said  P.,  to  and  for  the  use  of  the  i^aid  D., 
at  his  request ;  and  for  other  money  by  the  said  D.,  before  then  had  and  re- 
ceived, to  and  for  the  use  of  the  said  P.  (aiid  so  on,  with  a  count  for  use 
and  occupution,  a  balance  struck^  4^.  4^.} 

That  this  may  be  done,  vid.  4  John.  280  ;  13  id.  483. 

It  is  provided  by  statute,  vid*  2  R.  S.  449,  §  23,  that  *'  Whenever  any 
submission  to  arbitration  shall  be  revoked  by  a  party  thereto,  before  the 
publication  of  an  award,  the  party  so  revoking,  shall  be  liable  to  an  ac- 
tion by  the  adverse  party,  to  recover  all  the  costs,  expenses  and  damages 
which  he  may  have  incurred  in  preparing  for  such  arbitration.  But  nei- 
ther party  jshall  have  power  to  revoke  the  powers  of  the  arbitrators,  after 
the  cause  shall  have  been  finally  submitted  to  them,  upon  a  hearing  of 
the  parties,  for  their  decision.''  The  next  section  provides,  that  "  If  the 
submission  so  revoked,  was  contained  in  the  condition  of  any  bond,  the 
obligee  in  such  bond  shall  be  entitled  to  prosecute  the  same,  in  the  same 
manner  as  other  bonds,  with  conditions  other  than  for  the  payment  of 
money,  and  to  assign  such  revocation  as  a  breach  thereof;  and  for  such 
breach,  he  shall  recover  as  damages,  the  costs  and  expense  incurred,  and 
the  damages  sustained  by  him  in  preparing  for  such  arbitration."  By  the 
next  section  it  is  provided,  that  *^  No  other  sum,  penalty,  forfeiture  or 
damages  shall  be  recovered  for  any  revocation  of  a  submission  to  arbi- 
tration, than  such  as  are  prescribed  in  the  two  last  sections ;  notwith- 
standing any  stipulated  damages,  penalty  or  forfeiture,  contained  in  such 
submission,  or  any  other  instrument,  or  agreement  collateral  thereto." 
Independently  of  the  above  statutory  provisions,  no  doubt  an  action 
Gouid  be  sustained  on  the  submission  for  revoking  the  arbitrator's  power. 
Yid.  post.  Plea  of  Arbitrament  and  Aioard.  The  statute  is,  therefore,  iq 
this  particular,  nothing  more  than  declaratory  of  the  common  law ;  it  is, 
however,  valuable  and  worthy  of  attention,  as  defining  with  accuracy 


6S8  FORMS  OF  D£CLARATIONd. 

and  precision  the  rights  and  liabilities  of  parties  submitting  their  differ^ 
ences  to  arbitration.  This  action  of  cLssumpsit  is  maintainable  on  the 
revocation  of  a  submission  by  parole  or  not  under  seci.  If  the  submis- 
sion be  contained  in  the  condition  of  a  bond,  then  the  action  should  be 
covenant  upon  the  condition. 

Declaration  against  a  party  revoking  a  submission  to  arbitrators. 

That  on,  &c.  by  a  certain  agreement,  {in  writing,)  then  made  by  and 
between  the  said  P.  and  the  said  D.,  it  was,  amongst  other  things,  agreed 
by  and  between  the  said  P.  and  the  said  D.,  that  they  would  submit  the 
matters  in  controversy  then  existing  between  the  said  P.  and  the  said  D., 
respecting  certain  money  claimed  by  the  said  P.  to  be  due  from  him  the 
said  D.  (or  respecting  certain  unsettled  accounts  and  matters  between  them, 
according  to  the  terms  of  the  agreement^  to  the  final  award  and  determi- 
nation  of  A.  B.,  C.  D.,  and  E.  F.,  arbitrators  chosen  by  the  said  parties, 
so  as  the  said  arbitrators  should  make  their  award,  in  writing,  ready  to 
be  delivered  to  the  said  parties,  or  such  of  them  as  should  require  the 
same,  on  or  before  the   ■    ■  day  of then  next.    And  thereupon,  af- 
terwards, to  wit,  on  the  day  and  year  first  above  mentioned,  in  conside- 
ration of  the  premises,  and  that  the  said  P.,  at  the  said  D.'s  request,  had 
then  promised  the  said  D.  to  perform  the  said  agreement,  in  all  things  to 
be  performed  by  the  said  P.  by  virtue  thereof,  the  said  D.  then  promised 
the  said  P.  to  perforai  the  same  in  all  things  to  be  by  him,  the  said  D., 
pcrfoniied  by  virtue  thereof.     And  afterwards,  to  wit,  on,  &c.  the  said 
arbitrators  proceeded  upon  the  said  submission  so  as  aforesaid  made, 
and  the  said  parties  then  appeared  before  the  said  arbitrators,  and  pro- 
ceeded to  the  trial  and  investigation  of  the  matters  so  submitted  to  the 
said  arbitrators  as  aforesaid.    And  aftcrwaids,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  after  the  said  investigation  was  commenced,  and 
before  the  cause  was  finally  submitted  to  the  said  arbitrators,  the  said  D. 
revoked  the  said  submission,  by  a  revocation  in  writing,  whereby  the 
powers  of  the  said  arbitrators  in  the  premises,  ceased  and  were  annulled, 
and  whereby  also  the  said  D.  sustained  great  damage,  to  wit,  fifty  dol- 
lars for  his  costs,  expenses  and  damages,  in  employing  and  paying  coun- 
sel, subpoenaing  and  paying  witnesses,  and  in  otherwise  preparing  for  the 
trial  of  the  said  cause  before  the  said  arbitrators.    Which  said  costs, 
expenses  and  damages  the  said  D.  then  became  liable  to  pay  to  the  said 
P. ;  and  being  so  liable,  he  the  said  D.,  on  the  day  and  year  last  aforesaid, 
promised  the  said  P.  to  pay  him  the  said  sum  of  fifty  dollars,  when  he 
should  be  thereunto  afterwards  requested.    Yet,  &c. 
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ionbyihe  a$signee  of  a  chose  in  action^  the  assignor  being  dead. 
Vid.  2  R.  S«  274,  §  5.    Ante,  553,  4,  note. 

The  said  plaintiff,  assignee  for  a  valuable  consideration  of  the  promissory 
note,  (or  bond^  or  gOwt  chose  in  action^  or  qf  the  several  promises  and 
undertakings^  or  causes  of  action^  hereinafter  selforth^)  hereinafter  men- 
lioned,  pursuant  to  the  '*Act  relative  to  voluntary  assignments  of  cboses 
in  action,''  passed  May  2, 1835,  complains  of  the  said  defendant,  for  this, 
\o  wH^  {Proceed  to  state  the  cause  cf  action  as  in  other  cases,  the  differ^ 
ent  forms  far  ulhkh  may  be  gathered  from  those  already  given.  After  the 
€ause  qf  action  is  fully  stated^  then,  and  before  setting  forth  the  breach^  in* 
mert  the  following  averment :)  And  the  said  P.  in  fact  says,  that  after 
Ibe  making,  (of  the  said  several  promises  and  underfxxkings,)  and  delive- 
ry of  the  said  promissory  note,  (ionJ,  d&c.)  by  the  said  D.  to  the  said 
E.  F.»  {the  person  to  uhom  the  note^  ^.  was  given,)  to  wit,  on,  dec.  he, 
the  said  £.  F.,  assigned  the  said  note  to  the  said  P.  for  a  valuable  consid- 
eratioa,  and  afterwards,  to  wit,  on,  &c.  died ;  and  that  there  are  no  ex- 
ecutors or  administrators  appointed  upon  his  estate  ;''  or,  '*and  that  his 
executorSf"  (or  ^  administrators,^)  naming  them,  ^  have  no  interest  in  the 
said  note  so  assigned  as  aforesaid  to  the  said  P.  ;^  or,  *^have  refused  to 
prosecute  for  the  same.^  Conclude  by  stating  breach  in  the  ordinary 
form. 

V  an  action  of  assumpsit  be  brought  by  a  surviving  creditor,  vid.  ante, 
553  ;  or  against  a  surviving  debtor,  vid.  ante,  555 ;  by  or  against  husband 
and  xjoife^  vid.  ante,  554, 556,  for  a  debt  or  demand  due  before  marriage ; 
by  assignees  of  an  insolvent  debtor,  vid.  ante,  554  ;  or  by  an  executor  or 
administrator,  vid.  ante,  554,(1) ;  instead  of  alle£;ing  that  the  defendant 
promised,  or  was  indebted  to  the  plaintiff,  the  declaration  should  be  varied 
according  to  the ^oct.  Thus,  in  an  action  by  a  surviving  creditor,  it  must 
be  stated  that  the  said  defendant  promised,  or  was  indebted  to  the  said  A. 
and  B.,  whom  the  said  A.  hath  survived ;  by  husband  and  wife,  that  the 
said  defendant  promised,  or  was  indebted  to  the  said  A.,  tohile  sole  and 


(1)  We  stated,  ante,  654,  that  executors  or  adminiatraton  must  all  join,  and  can- 
not sue  separately.  For  a  further  authority  to  that  point,  not  there  cited,  vid.  5 
Wen.  313,  where  it  is  held,  that  where  there  are  several  executors,  they  roust  all 
join,  eoen  thoufh  some  renounce,  Vid.  also  2  R.  S.  365,  §  1,  which  authorizes  ex- 
ecutors or  adniuiislratofs  to  maintain  actions  for  untmi^s  committed  to  the  property, 
rights  or  interests  of  their  testator  or  intestate,  against  the  wrongdoer,  and  after  his 
death,  against  bis  executors  or  administrators.  The  provision,  however,  does  not 
extend  to  actions  for  slander,  lihel,  assault  and  battery,  false  impisonment,  or  to 
actions  on  the  case  for  injuries  to  the  person  of  the  plaintiff  or  to  toe  person  of  tv^e 
testator  or  intestate.    Id.  §  3. 
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unmarried;  by  assignees^  ^.  that  the  said  defendant  promiied^  or  wa$ 
indebted  to  the  said  C,  brfare  the  said  assignment  to  the  said  A.  and  B.y 
the  plaintiffs^  (which  assignment,  together  with  the  proceedings  which 
led  thereto,  are  to  be  previously  set  forth ;)  by  an  executor  or  adminis- 
trator^ that  the  said  defendant  promised^  or  was  indebted  to  the  said  E* 
F.,  deceased^  in  his  life  time.  And  the  breach  is,  that  the  defendant  re- 
fused to  perform  his  promise,  (negativing  the  performance  according  to 
the  fact,  or  to  pay  to)  the  said  A,  and  £.,  in  the  lifetime  of  the  said  J?. ; 
or  to  perform  his  promise^  4^.  or  to  pay  to  the  said  ul.,  since  the  death  of 
the  said  £.,  wJiom  the  said  A,  hath  survived;  to  perform  hispromisCf  ^. 
or  to  pay  to  the  said  A.f  while  sole  and  unmarried^  or  to  perform  his,  4^. 
or  to  pay  to  the  said  A.  and  fi.,  since  their  intermarriage  ;  to  perform  his 
promise  J  ^,  or  to  pay  to  the  said  C,  before  the  said  assignment,  or  to  per- 
form  his  promise,  ^.  or  to  pay  to  tJie  said  A.  and  B.,  since  the  said  assign- 
ment ;  to  perform,  ^*  or  pay  to  the  said  E.  F.,  deceased,  and  to  perform, 
4-c.  or  pay  to  the  said  executor  or  administrator,  since  his  death,  4^. 

And  so  where  the  action  is  against  a  surviving  debtor,  the  promise,  or 
debt,  is  charged  as  having  been  made  by,  or  due  from,  the  said  C.  and 
D.,  whom  the  said  C.  hath  survived,  and  the  refusal  to  perform,  or  pay, 
is  charged  upon  the  said  C,  and  D.,  during  the  lifetime  of  the  said  D*, 
and  by  the  said  C,  since  his  death* 

Where  the  action  is  against  husband  and  wife,  the  promise  or  debt  is 
chained  upon  the  wife,  while  sole,  and  the  breach  is  alleged  of  her,  whUe 
^dU,  and  of  Aer  and  her  husband,  since  the  intermarriage  between  them. 
And  so  of  the  like  cases. 

In  these  cases,  the  forms  of  stating  the  contract,  or  indebtedness,  are 
the  same  as  we  have  given  above,  with  this  difference  only,  it  roust  ap- 
pear to  have  arisen  or  existed  between  other  parties,  according  to  Ae 
fact,  and  the  declaration  must  also  show,  that  the  present  plaintiff  has 
the  right  to  sue,  in  bis  present  character ;  or  that  the  present  defendant  is 
liable  to  be  sued  in  the  character  in  which  he  is  brought  before  the 
court 

If,  however,  there  have  been  an  actual  promise  to  the  party  suing,  it 
is  proper,  and  in  many  cases  indispensably  necessary,  to  state  such  promise 
to  have  been  made  by  the  defendant  to  him  in  his  character  of  survivor  or 
representative,  &c.  Thus,  suppose  I  hold  a  claim  on  simple  contract,  as 
executor  against  you,  which  is  of  more  than  six  years  standing,  and  is 
therefore  barred  by  the  statute  of  limitations,  but  you  have  made  an  ac- 
knowledgment or  promise  to  me  as  executor,  within  six  years,  which  (as 
we  have  seen,  ante,  47,)  will  do  away  the  bar  arising  from  lapse  of  time ; 
I  must  state  your  promise  to  me,  in  the  declaration,  in  order  to  prevent 
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the  effect  of  your  bar,  for  I  cannot  reply  thia  to  your  plea  of  the  Btatate, 
and  thereby  sustain  my  action,  and,  if  an  issue  be  joined  on  a  promise , 
within  six  years,  made  to  the  testator,  I  cannot  give  your  promise  to  me 
IB  evidence,  and  consequently,  if  I  omit  to  state  your  promise  to  me  in 
the  declaration,  your  bar  will  be  good,  and  I  mnst  fail  on  account  of  the 
omission.  And  so,  if  you  bad,  in  such  case,  taken  the  benefit  of  the  in- 
solvent act,  but  had  afterwards  promised  me,  as  executor,  to  pay  me  the 
debt,  which  would  revive  your  liability,  notwithstanding  your  discbarge, 
vid.  ante,  47  ;  yet  I  must  state  your  {Nromise  to  me,  diredb/f  in  my  rep- 
resentative character,  or  the  omission  will  be  fatal,  as  in  the  former  case, 
and  so,  of  an  assignee  of  an  insolvent,  a  surviving  creditor,  dec  &C  Yid. 
8  East,  409.    Willes,  29.    2  Str.  890.    Ld.  Raym.  IIOL 

Where  the  plaintiff  declares,  as  executor  or  administrator^  it  is  neces- 
sary in  point  of  form,  to  make  a  profert  of  the  letters  testamentary^  or 
letters  of  administration,  granted  by  the^surrogate.  This  is  usually  done 
at  the  close  of  the  declaration,  thus : 

JPorm  of  a  profert  of  letters  testamentary. 

And  the  said  P.  brings  into  court  here,  the  letters  testamentary  of  the 
•aid  A.,  deceased,  whereby  it  appears  tliat  the  said  P.  is  executor  of  the 
last  will  and  testament  of  the  said  A.,  deceased. 

Of  Utters  of  administration. 

And  the  said  P.  brings,  dz;c.  the  letters  of  administration,  of  John  W* 
Thompson,  Esq.  surrogate  of  the  county  of  Saratoga,  by  which  it  appeara 
that  the  said  P.  is  administrator  as  afiai^sakl. 

The  making  profert,  or  exhibiting  these  letters,  is,  in  order  that  the 
defendant  may  see  and  be  satisfied  that  the  plaintiff  Bias  a  right  to  sue  in 
the  character  which  he  assumes.  Of  profert  and  oyer,  generally,  vid. 
ante,  596,  note  (1.)     12  John.  401. 

A  BBVIBW  OF  THB  POINTS  DBCIBBD  UPON  CBRtXORARI,  IN  BBLATION  TO  ▲ 
DBCLA&ATION  IN  A  JUSTICs's  COURT  IN  THS  ACTION  OF  ASSUMPSIT. 

A  declaration  in  assumpsit  may  be  demurred  to,  for  not  stating  a  day. 
14  John.  369.  Yid.  2  Cowen,  487, 8,  and  n.  (a.)  8  Wen.  75.  12  id.  375. 
18  id.  283. 

So,  for  not  stating  a  request.  And  accordingly,  where  a  declaration 
was  for  work  and  labor,  goods  sold,  money  paid,  &c  and  services,  as  a 
physician,  without  averring  a  request  by  the  defendant,  (as  we  have  unU 
formly  d(uie,  in  the  like  cases,  in  the  forms  which  we  have  given,)  the 

81 


642  FORMS  OF  DECLARATIONS. 

defendant  demarred ;  and  because  the  justice  overruled  the  demurrer» 
the  judgment  was  reversed,  (/or  this  and  dher  causes.)     14  John.  309. 

And  it  seems,  that  to  declare  for  work  and  labor,  without  alleging  that 
it  was  done /or  the  defendant^  would  be  bad  on  demurrer,     1  John.  270, 

But  unless  the  objection  be  taken  by  demurrer,  a  judgment  for  the 
plaintiff  thereupon  will  be  sustained  on  certiorari,  for  the  supreme  court 
will  intend,  that  the  want  of  such  averment  was  supplied  by  proof  on 
the  trial,    id. 

The  declaration  on  a  special  agreement  was  utterly  uneertain,  being 
as  follows:  **for  damages,  on  account  of  the  defendant's  not  fulfillmg  a 
contract  for  a  certain  lot  of  land  lying  in  German  Flats/*  Though  this 
would  clearly  havie  been  bad  on  demurrer,  yet  it  was  held  well,  after  a 
judgment  thereupon  for  the  plaintiff  in  the  court  below,  it  not  having 
been  there  objected  to ;  and  every  defect  was  intended  to  have  been 
supplied  by  proof.     3  Caines,  219. 

The  plaintiff  may  state,  generally,  that  the  defendant  is  indebted,  to 
him,  and  exhibit  his  account,  and  this  shall  be  deemed  a  part  of  his  dec* 
laration,  and  will  aid  in  rendering  it  more  certain,    id.  187. 

And  if  such  account  exceed  f  1,25,  and  appear  on  its  face  to  be  for 
tavern  expenses,  the  judgment  will  for  that  reason  be  reversed,  unless 
the  plaintiff  also  show  that  the  defendant  was  either  a  traveller  or  a  lodg- 
er in  his  house,     id. 

Where  the  declaration  is  upon  a  book  account  generally,  and  the  plain- 
tiff  at  the  same  time  exhibits  a  written  account  of  items,  such  a  declara- 
tion is  good ;  and  on  appeal,  evidence  should  be  received  that  the  account 
thus  exhibited  was  returned  by  the  justice,  and  filed  with  his  return,  al- 
though not  attached  thereto.     8  Wen.  492. 

Where  the  declaration  was  *'  for  work  and  labor,  in  burning  three  hun- 
dred bushels  of  lime,"  omitting  both  the  usual  averments,  that  it  was 
^  done  for  the  defendant"  and  ^  at  his  request,"  though  the  declaration 
would  have  been  bad,  if  objected  to  by  demurrer,  14  John.  869;  yet  this 
not  being  done  on  certiorari,  the  averments  were  intended  to  have  been 
supplied  by  proof  at  the  trial.  2  John.  210.  And  where  the  declaration 
was  in  this  general  form — **  Plaintiff  declares  against  the  defendant  for 
one  barrel  of  salt,  t5 ;  one  note  of  hand-^bal.  of  accounts  for  different 
kinds  of  liquors— <:laims  950,*^  omitting  the  usual  averments  of  time, place 
and  request ;  to  which  declaration  the  defendant  demurred  generally^ 
the  declaration  was  held  good  on  certiorari.  The  demurrer  should  have 
been  special.    2  Cowen,  437,  8,  and  n.  (a). 

Even  where  a  count  for  frcntd  and  a  count  upon  contract  were  joined 
in  the  same  declaration,  and  the  defendant  pleaded  and  went  to  trial,  in- 
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stead  of  demurring,  it  was  held  that  this  cured  the  defect  in  the  declara* 
tioo.     3  Joho.  486. 

The  plaintiff,  by  way  declaration,  stated  to  the  justice,  without  writ- 
ingt  that  he  "  claimed  a  certain  book  account,  and  also  for  a  settlement 
of  four  several  notes,  which  the  defendant  bad  received  from  him  to  col* 
lect,  and  that  his  principal  object  in  the  action  was  a  settlement  of  the 
notes,  which  the  defendant  had  detained  against  good  faith,  to  the  plain* 
tiff's  damage,  •25.''  Although  this  declaration  was  very  uncertain,  in 
not  stating  the  amouiU  of  the  notes^  nor  whether  the  defendant  had  collect* 
ed  or  converted  the  notes,  or  lost  or  otherwise  disposed  cf  them^  yet,  after 
verdict  and  judgment  in  the  court  below,  as  the  defendent  had  not  de* 
marred,  but  pleaded  and  gone  to  trial,  all  these  averments  were  intended 
on  certiorari  to  have  been  supplied  by  proof  at  the  trial.     9  John.  360. 

Where  the  plaintiff  declares,  in  different  counts,  for  the  sum  of  925,  so 
as  in  the  whole  to  exceed  the  jurisdiction  of  the  justice,  he  ought,  it 
seems,  regularly  to  show  in  his  declaration  the  proper  credit,  to  reduce  the 
sum  within  that  jurisdiction ;  but  if  no  objection  be  made  on  this  ac« 
count,  at  the  time  of  declaring,  this  will  cure  the  defect.  1  John.  Cas.  333. 
But  such  a  declaration  will  be  even  good  upon  demurrer,  if  the  claim 
of  damages  at  the  conclusion  be  within  the  jurisdiction  of  the  court,  id. 
25,  833.     3  Caines,  174. 

A  written  promise  to  pay,  founded  on  a  past  consideration,  was  al- 
leged, without  stating  such  consideration,  to  have  been  on  request,  which 
would  have  been  clearly  bad  on  demurrer,  ante  48,  376  ;  yet,  where  the 
declaration  was  not  demurred  to  for  this  reason,  but  the  defendant  plead- 
ed to  issue,  and  went  on  to  trial,  the  defect  was  hold  to  be  cured  by  his 
00  doing,  and  the  supreme  court,  on  certiorari,  intended  a  request  from 
the  beneficial  nature  of  the  oonsideration  appearing  upon  the^turn.  10 
John.  243. 

If  the  plaintiff  allege  that  he  let  the  defendant  have  a  horse,  in  consid* 
eration  whereof  the  defendant  let  him  have  another,  it  shows  with  suffi« 
cient  certainty  an  excJutiige^  and  not  a  bailment.    3  Caines,  152. 

Where  the  plaintiff  declared  on  a  special  contract,  it  was  held,  that  he 
could  not  recover  upon  evidence  applicable  to  the  general  counts  only, 
such  evidence  being  objected  to.    7  Cowen,  231. 

The  declaration,  if  objected  to  before  the  justice,  must  be  good  in  form 
as  well  as  substance  ;  and  if  upon  demurrer,  he  adjudge  it  good,  when 
in  fact  it  was  defective  in  form  or  substance,  his  judgment  will  be  re- 
versed.    13  Wen.  283. 

The  common  pleas  should,  on  the  trial  of  an  appeal,  disregard  a  vari. 
ance  between  the  pleadings  before  the  justice  and  the  evidence  offered, 
when  it  is  manifest  that  no  one  will  be  prejudiced.     15  Wen*  669. 
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8BC0NDLT.   DBCIiARATIONS  IH  TRBSPAM  ON  THB  CABByFROMBLT  80  CALLED. 

Against  on  attorney  far  negligence  in  not  putting  a  note  in  suit 

That  the  said  P.  on,  &c.  delivered  to  the  said  D.  a  promissory  note, 
dated  the  10th  May,  1839,  for  #70,  made  by  one  L.  H.,  payable  to  the 
said  P.,  to  be  collected  by  the  said  D.  as  an  attorney,  who  then  received 
the  same  for  the  purpose  aforesaid.  That  daring  one  year  after  the  said 
note  was  so  delivered  and  received  as  aforesaid,  the  said  L.  H.  was  re« 
Biding  within  the  state  of  New- York,  to  wit,  at  the  town  of  Saratoga 
Springs,  in  the  county  of  Saratoga,  and  during  all  that  time  was  amen- 
able to  process,  and  might  have  been  sued  by  virtue  of  process  issued 
upon  the  said  note.  Yet  the  said  D.,  well  knowing  the  premises,  care- 
kssly  and  negligently  omitted  to  issue  any  kind  of  process  upon  the  said 
note,  or  otherwise  to  cause  the  same  note  to  be  put  in  suit  during  the  said 
year,  or  at  any  time  since,  and  the  said  L.  H.  has  failed  in  his  circum- 
stances, and  become  insolvent.  And  the  said  P.  avers,  that  through  the 
said  mere  carelessness  and  negligence  of  the  said  D.»  the  said  note  has 
become  and  is  wholly  lost  to  the  said  P. 

For  fraud  in  the  eocchange  of  horses^ 

That  on,  &c.  the  said  P.  bargained  with  the  said  D.  to  exchange  with 
him  a  horse  of  the  said  P.  for  a  horse  of  the  said  D.,  and  to  pay  the  said 
D.  920,  as  and  for  the  difference  in  price  of  the  said  horses,  on  the  said 
exchange,  being,  in  the  whole,  a  good  and  sound  price  for  the  said  D.*s 
said  horse,  and  the  said  D.  then  well  knowing  his  said  horse  to  be  unsound 
and  unfit  for  use,  falsely  and  fraudulently  affirmed  to  the  said  P.  that  the 
said  D.'s  said  horse  was  sound  for  any  thing  he  knew  to  the  contrary ;  and 
thereby  falsely  and  fraudulently  exchanged  his  said  horse  for  the  said 
D.'s  said  horse,  and  t20,  as  aforesaid  ;  and  the  horse  of  the  said  D.  at 
the  time  of  the  said  exchange  thereof,  was  unsound  and  unfit  for  use,  to 
the  knowledge  of  the  said  D.,  and  hath  so  ever  since  remained. 

On  a  sale  for  a  fraudulent  concealment. 

That  on,  &lc.  the  said  P.  bought  of  the  said  D.  his  certain  horse  for 
the  sum  of  970,  then  paid  therefor,  and  the  said  D.  well  knowing  the 
said  horse  to  have  the  heaves,  which  fact  was  then  unknown  to  the  said 
P.,  he,  the  said  D.,  then  intentionally,  falsely  and  fraudulently  concealed 
the  said  fact  from  the  knowledge  of  the  said  P.,  and  thereby  sold  the  said 
horse  to  him  for  the  price  aforesaid.  And  the  said  horse  of  the  said  D., 
in  fact,  at  the  time  of  the  said  sale  thereof,  had  the  heaves,  to  the  knowl- 
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tdgd  of  the  said  D.,  and  was  thereby  rendered,  and  so  hath  since  contin- 
iied»  utterly  unfit  for  use. 

In  this  last  declaration,  I  have,  (or  the  reasons  stated  ante,  331,  2,  in 
noUf  omitted  the  allegation  that  the  flaintiff  agreed  to  risk  die  soundness 
of  the  horse.  Tlie  case -of  Mellish  v.  Matteux,  there  cited,  has  never, 
that  1  am  aware  of,  been  followed  by  any  English  or  American  case. 
The  true  rule  would  seem  to  be,  as  stated  ante,  310,  11,  that  «^  If  a  man 
aell  me  goods  or  chattels  of  any  kind,  as  animals,  carriages  or  provisions, 
and  there  be  any  unsoundness,  breacbiness,  trickishncss,  &c.  in  the  ani- 
mals, or  unsoundness  or  other  defect  in  the  carriages  or  provisions,  un- 
known to  and  unperceivable  by  me,  but  which  is  known  to  the  vendor ; 
if  he  represent  the  article  free  from  defect,  or  even  forbear  to  mention 
such  defect,  but  intentionally  conceal  it  from  me,  he  is  guilty  of  fraud,  and 
liable  to  me  in  an  action  on  the  case."  And  even  where  the  sale  is  with 
cM  faults,  if  the  seller  use  any  artifice  to  disguise  them,  and  to  prevent 
their  being  discovered  by  the  purchaser,  he  would  be  liiaible  in  this  action* 
Yid.  ante,  331,  note.  This  is  undoubtedly  the  extent  to  which  our  courts 
would  go  in  a  case  like  that  last  supposed — a  sale  with  all  faults.  It  is 
not  to  be  supposed  that,  in  such  a  case,  they  would  hold  a  seller  respon- 
sible for  damages  arising  from  unsoundness,  of  which  he  has  not  apprised 
the  purchaser  at  the  time  of  the  sale.  The  rule  above  quoted,  therefore, 
applies  only  to  general  sales,  and  not  to  those  of  the  latter  description, 
where  the  buyer  is  expressly  told  that  he  must  take  the  goods  at  his  oton 
risk. 

On  a  sale  with  aU  faults,  where  fraudulent  means  are  used  by  the  seller  to 
prevent  the  purchaser  from  discovering  the  unsoundness  of  a  horse. 

That  on,  &c.  the  said  D.  was  possessed  of  a  certain  horse,  and  which 
said  horse  before  and  at  the  time  of  the  sale  thereof  to  the  said  P.,  as 
hereinafter  mentioned,  had  contracted  a  certain  malady  and  unsoundness, 
rendering  the  said  horse  of  no  use  or  value,  to  wit,  the  glanders,  and  which 
the  said  D.  then  well  knew ;  yet  the  said  J),  intending  to  defraud  the  said 
P.  in  this  behalf,  by  then  falsely,  fraudulently  and  deceitfully  using  cer- 
tain false  and  fraudulent  acts,  contrivances  and  applications,  to  make  the 
said  horse  appear  to  be  a  sound  horse,  and  not  glandered,  and  by  sup- 
pressing the  appearance  of  the  said  glanders,  then  sold  the  said  horse,  so 
being  unsound  and  glandered  as  aforesaid,  to  the  said  P.,  the  said  P.  to 
risk  the  soundness  of  the  said  horse ;  and  the  said  P.  not  knovfing  that 
the  said  horse  was  so  unsound  and  glandered,  was  thereby  induced  to 
buy  and  then  bougbt  the  said  horse  of  the  said  D.,  and  then  v^  ^  ^"^ 
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a  large  sum,  to  wit,  one  hundred  dollars,  as  aod  for  the  price  and  value 
of  the  said  horse,  and  was  also  thereby  induced  to  agree  with  the  said  D. 
to  risk  the  soundness  of  tlie  said  horse^  as  aforesaid  ;  whereas,  in  truth 
and  in  fact,  the  said  horse,  at  the  time  of  the  said  sale  as  aforesaid,  was 
unsound  and  glandered,  and  of  no  use  or  value  whatever. 

This  declaration  may  easily  be  shaped  to  meet  the  case  of  any  other 
fraudulent  concealment,  whether  the  sale  be  general,  or  ^rcith  allfaultsJ* 

In  these  declarations  for  a  fraud,  it  is  safest  to  omit  the  consideration 
of  the  contract,  vid.  ante,  591,  for  if  stated,  the  plaintiff  would  doubtless 
be  held  to  strict  proof  thereof.  It  may  safely  be  omitted,  as  was  decided 
in  Barney  v.  Dewey,  13  John.  224.  In  that  case,  a  declaration  to  the 
following  effect,  was  determined  to  be  good  on  special  demurrer ; 

Anotlierform  of  declaration  for  a  fraud  in  a  sale  qfgoods* 

That  the  said  D.,  on,  &c.  intending  to  deceive  and  defraud  the  said  P., 
did  encourage  him  to  buy  a  certain  bay  horse,  then  in  the  said  D.*s  pos- 
session, of  the  value  of  one  hundred  and  fifty  dollars,  and  falsely  and 
fraudulently  affirmed,  that  the  said  horse  belonged  to  him  the  said  D., 
and  thereby  caused  the  said  P.  to  buy  the  said  horse,  which  the  said  D. 
delivered  as  his  horse,  and  the  said  P.,  confiding  in  the  said  D/s  affirma- 
tion, purchased  said  horse  of  him,  and  satisfied  him  therefor,  whereas,  in 
truth,  at  the  time  of  said  affirmation  and  delivery,  the  said  D.  was  not 
owner  of  said  horse,  and  had  no  right  to  sell  him,  but  the  horse  belong- 
ed to  one  T.  D.,  and  the  said  D.  well  knew  the  same,  to  the  said  P.'s 
damage,  &c. 

As  to  implied  warranty  of  title,  vid.  ante,  818.    Vid.  also,  ante,  616. 

This  declaration  may  be  easily  varied  to  meet  the  case  of  any  other 
fratidulent  affirmation. 

I  have  given  forms  of  declarations  in  cases  of  deceit  in  selling  and  ex- 
changing horseSf  as  familiar  instances.  The  same  form  will  answer  for 
any  other  case  of  deceit  in  sales. 

For  this  action  upon  deceit  in  sales,  generally,  vid.  ante,  310  to  332. 

DECLARiLTiON /or  foUely  representing  a  third  person  as  fit  to  he  trusted. 

That  on,  &c.  one  Richard  Roe^  applied  to  the  said  P.,  and  then  re- 
quested the  said  P.  to  sell  certain  goods,  on  credit,  to  the  said  Richard 
Roe^  and  the  said  P.  being  then  unacquainted  with  the  circumstances  of 
the  said  Richard  Roe^  the  said  D.  well  knowing  the  premises,  and  that 
the  said  Ridiard  Roe  was  then  in  bad  and  insolvent  circumstances,  and 
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unfit  to  be  trusted  with  goods  on  credit,  then  falsely  and  fraudalently  in- 
foimed  the  said  P.,  that  he,  the  said  D.,  knew  the  said  Richard  Roe^  and 
that  he  believed  him  to  be  good,  (thereby  meaning,  that  he  believed  him 
to  be  in  good  circumstances,  and  fit  to  be  trusted  with  goods  on  credit,) 
in  consequence  of  which  information,  the  said  P.,  not  knowing  the  con« 
trary,did,  afterwards,  to  wit,  on,  &c.  give  credit  to  the  said  Ridiard  Roe^ 
and  did  sell  to  him  one  cow  of  the  value  of  twenty-five  dollars,  on  credit, 
whereas,  in  truth,  at  the  time  of  the  said  information  so  given  as  aforesaid, 
the  said  Richard  Roe  was  in  bad  and  insolvent  circumstances,  and  not  fit 
to  be  trusted  with  goods  on  credit,  and  in  truth,  the  said  D.  did  not  be- 
lieve him  to  be  good,  but  knew  him  then  to  be  in  bad  and  insolvent  cir« 
cumstances,  and  not  fit  to  be  trusted  with  goods  on  credit,  and  the  said 
auiB  of  money  is  now  wholly  unpaid  to  said  P.,  and  the  said  P.  is  likely 
wholly  to  lose  the  same. 

On  the  subject  of  this  action  for  a  fraudulent  representation,  as  to  the 
credit  of  another,  vid.  ante,  332  to  334.  Yid.  also  8  Bingh.  33.  3  T. 
R.  51,  1  East,  318.  2  id.  92.  As  to  the  action  on  the  case  for  fraud 
in  inducing  the  plaintiff  to  employ  an  agent  not  trustworthy,  vid.  6  Bingh. 
396  ;  7  id.  105 ;  4  Moore  &  Payne,  741,  S.  C.  An  action  on  the  case 
lies,  at  common  law,  for  vl  false  representation  as  to  the  character,  credit, 
or  circumstances  of  another  pelrson,  in  order  that  he  may  obtain  credit, 
&c«  provided  the  party  making  the  representation  knew  it  was  untrue, 
«nd  the  party  to  whom  it  was  made,  relied  upon  the  representation  and 
Bttstained  an  injury,  by  trusting  the  person  recommended.  3  T.  R.  51. 
In  such  case,  it  is  not  necessary  to  prove  that  the  defendant  was  actuated 
by  direct  malice  against  the  plaintiff,  or  anticipated  any  pecuniary  ad- 
vantage to  himself.  Vid.  6  Bingh.  396.  7  id.  1U5.  The  person  respect- 
ing whom  the  representation  is  made,  is  a  competent  witness  for  the 
plaintifi:     1  Campb.  277.     3  Stark.  R.  47.     Ryan  &  Moody,  48. 

By  the  Proprietor  of  a  harouche  against  the  Driver,  his  servant,  for  in- 
juring one  of  the  horses  by  careless  driving. 

That  the  said  P.,  on,  &c.  retained  and  employed  the  said  D.,at  his  re* 
quest,  for  reward  to  him,  to  drive  and  manage  a  certain  carriage,  to  wit,  a 
barouche,  and  two  horses  of  the  said  P.,  for  him  the  said  P.,  and  as  his  ser- 
vant, and  the  said  D.,  by  virtue  of  such  retainer,  then  drove  and  managed, 
and  had  the  charge  of  the  said  carriage  and  horses,  and  thereupon  it  then 
became  and  was  the  said  D.'s  duty  to  drive  and  manage  the  said  carriage 
and  horses  in  a  careful  and  proper  manner,  and  to  take  due  and  reasonable 
care  thereof,  whilst  he  so  hiui  the  charge  of  the  same ;  yet  the  said  D.  then 
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drove  and  managed  the  said  carriage  and  horses  in  a  careless  and  im- 
proper manner,  and  did  not  take  doe  or  reasonable  care  thereof,  and  by 
reason  of  the  carelessness*  improper  conduct,  and  breach  of  duty  of  the 
said  D.,  in  the  premises,  one  of  the  said  horses,  being  of  the  value  of  one 
hundred  dollars,  then  became  and  was  greatly  cut,  bruised,  wounded  and 
injured,  and  one  of  its  legs  then  became  and  was  fractured  and  broken, 
and  the  said  horse  was  rendered  and  is  of  no  use  or  value  to  the  said  P., 
and  thereby  he  hath  lost  divers  gains  and  profits  which  would  otherwise 
have  accrued  to  him  from  the  use  of  the  said  last  mentioned  horse,  and 
thereby,  also,  the  said  P.  then  incurred  divers  expenses,  to  wit,  twenty 
dollars,  in  having  the  said  horse  examined  and  taken  care  of,  and  in  hir- 
ing another  horse  in  lieu  thereof,  for  a  long  time,  to  wit,  from  thence 
hitherto. 

This  declaration  may  be  varied  to  suit  the  case  of  any  other  injury  to 
the  horses  or  carriage.  As  to  the  liability  of  servants,  vid.  ante,  884, 
868.    Vid.  also  Chit  Prec.  of  PL  578,  574. 

Against  a  Constable  for  on  escape  en  a  warrant 

That  on.  See.  one  Richard  Roe  was  indebted  to  the  said  P.,  in  the  sum 
of  twenty-five  dollars,  on  a  certain  cause  of  action,  before  then  accrued 
to  him,  and,  being  so  indebted,  the  said  P.  for  the  recovery  thereof,  after- 
wards, to  wit,  on,  &c.  sued  and  prosecuted  out  of  the  court  of  the  people 
of  the  state  of  New-York,  before  Ranscm  Cook^  Esq.  then  one  of 
the  justices  of  the  peace  of  the  said  county,  a  warrant  directed  to 
any  constable  of  the  said  county,  commanding  him  to  take  the  said 
Richard  Roe^  and  bring  htm  before  the  said  Ransom  Cook^  to  answer  the 
said  P.,  in  a  plea  of  trespass  on  the  case,  lo  his  damage  of  fifty  dollars, 
which  said  warrant,  afterwards,  to  wit,  on,  &c,  was  delivered  to  the  said 
D.,  then  one  of  the  constables  of  the  said  county,  to  be  executed  in  due 
form  of  law.  By  virtue  whereof,  afterwards,  to  wit,  on,  &c.  the  said  D. 
then  being  constable  as  aforesaid,  took  and  arrested  the  said  Richard 
RoCf  by  his  body,  and  afterwards,  on,  &c.  against  the  will  of  the  said  P., 
voluntarily  suffered  the  said  Richard  Roe  to  escape,  and  go  at  large,  out 
of  bis  custody,  the  said  D.  then  being  constable  as  aforesaid,  the  afore- 
said debt  then  and  still  being  wholly  unpaid,  and  the  said  P.  is,  by  reason 
of  said  escape,  likely  wholly  to  lose  the  same,  and  has  already  lost 
the  means  of  recovering  his  said  costs  and  charges,  in*  and  about  his 
said  suit. 

Under  the  allegation  of  a  voluntary  escape,  a  negligent  one  may  be 
proved.    8  T.  R.  126.    Burr.  3614.    1  Saund.  89,  n.  1. 
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On  the  subject  of  this  acUon  for  an  escape  generally,  Tid.  ante, 
836,7,8,600. 

Where  a  person  is  already  arrested,  and  in  the  custody  of  the  law 
thereupon,  a  constable,  who  has  suffered  him  to  escape  from  a  previous 
arrest,  is  deprived  of  the  power  of  recluming  him.    6  John.  62* 

Leaving  the  defendant  behind  after  an  arrest,  and  taking  his  promise 
to  come  on,  or  to  appear  before  the  justice  at  another  time,  is  a  volunta- 
ry escape,  and  the  constable  cannot  retake  him.    id.,  and  vid.  ante,  337. 

Where  a  defendant  had  given  security,  on  the  adjournment  of  a  cause, 
to  appear  and  answer^  and,  in  default  thereof,  to  pay  the  debt,  or  dam- 
ages and  costs  to  be  adjudged  to  the  plaintiff;  it  was  held,  that  he  might 
be  removed  from  the  limits  of  a  jail,  to  which  he  had  been  subsequently 
committed  in  another  cause,  and  brought  before  the  justice  on  a  habeas 
corpus^  to  save  the  surety  from  liability ;  and  that  such  leaving  of  the 
limits  would  not  subject  the  sheriff  to  an  action  for  an  escape.  7  Wen. 
132. 

The  assent  of  an  officer  to  the  escape  of  a  defendant,  does  not  affect 
the  rights  of  the  plaintiff,  and  even  the  officer,  if  the  process  be  mesne, 
may  retake  the  defendant.     10  Wen.  514.    Vid  ante,  337. 

The  statute,  2  R.  S.  224,  §  21,  limiting  suits  against  sheriffs  for  es- 
capes of  persons  imprisoned  on  civil  process  to  one  year,  applies  as  well 
to  escapes  after  arrest  and  before  commitment,  as  to  escapes  after  com- 
mitment.   7  Wen.  450. 

For  not  arresting  the  defendant. 

The  same  as  in  the  last,  down  to  the  delivery  of  the  warrant,  and  then 
as  follows : 

And,  at  the  time  of  the  delivery  of  the  said  precept  to  the  said  D., 
and  for  more  than  thirty  days  afterwards,  the  said  Richard  Roe  was 
within  the  said  county,  and  the  said  D.  might  have  taken  and  arrested 
him  open  the  said  precept,  if  he  would  so  have  done,  whereof  be,  so  be- 
ing constable  as  aforesaid,  during  all  that  time,  had  notice ;  yet  the  said 
D.  did  not,  n<Hr  wouM,  neither  bath  he  at  any  time  before  bringing  this  suit, 
taken  and  arrested  the  said  Richard  Roe  upon  the  said  precept,  as  he 
was  thereby  commanded ;  the  said  P.'s  said  debt  then  and  still  being 
wholly  unpakL 

Of  the  action  for  not  serving  writs,  precepts,  &c.  vid.  ante,  825,  6. 

This  action  also  Ues  against  a  constable  for  not  levying  an  execution 
of  the  goods  and  chattels  of  a  defendant  when  directed  so  to  do,  but,  m- 
stead  thereof,  committing  the  defendant  to  prison.    7  Wen.  286. 
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Declaration  for  the  defendants  dog  biting  (he  plaintiff* s  sheep. 

That  the  said  D.,  on,  &c.  was  the  owner  or  possessor  of  a  certain  dog, 
which  dog  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  killed  ten 
sheep  and  five  Iambs  of  the  said  P.,  of  the  value  of  twenty  dollars,  and 
grievously  bit  and  wounded  ten  other  sheep  and  five  other  Iambs  of  the 
said  P.,  of  the  value  of  twenty  dollars ;  which  said  sheep  and  Iambs,  so 
bit  and  wounded  as  aforeaid,  were  thereby  rendered  useless,  and  of  no 
value  to  the  said  P. 

It  is  not  necessary,  in  the  above  declaration,  to  aver  notice  to,  or 
knowledge  by  the  owner  or  possessor,  that  his  dog  was  mischievous  or 
disposed  to  kill  sheep.  Vid.  1  R.  S.  701,  §  9.  Yid.  also  ante,  344.  In 
all  other  cases  of  injuries  by  dogs,  bulls  and  other  domestic  animals,  ex- 
cept in  the  single  instance  of  injuries  to  sheep,  notice  or  knowledge  must 
be  averred  and  proved.    Ante,  342,  3. 

Our  remarks,  ante,  344,  were  in  print  before  the  report  of  the  case  of 
Maxwell  v.  Palmerton,  21  Wen.  407,  was  published.  That  case  estab- 
lishes the  rule,  in  opposition  to  what  was  suggested  by  us  at  the  page  re- 
ferred to,  that  a  ferocious  dog,  running  at  large,  and  a  terror  to  the  neigh- 
I:K>rhood,  may  be  killed  by  any  one,  and  that  the  owner  can  recover 
nothing  in  an  action  for  the  trespass,  although  he  had  no  knowledge  or 
notice  of  the  vicious  propensities  and  habits  of  the  dog. 

For  keeping  a  ferocious  dog^  or  suffering  it  to  go  at  large^  uhich  attacked 

and  injured  the  plaintiff. 

That  the  said  D.  on,  &c.,  wrongfully  and  injuriously  kept  a  certain 
dog,  he,  the  said  D.  then  well  knowing  that  the  said  dog  then  was  used 
and  accustomed  to  attack  and  bite  mankind,  [or  **  knowing  that  the  said 
dog  then  was  of  a  fierce,  ferocious  and  mischievous  nature,  and  that  it 
was  dangerous  and  improper  to  allow  the  said  dog  to  go  at  laige  and  un- 
confined,*  and  not  properly  secured,"]  and  which  said  dog,  whilst  the 
said  D.  kept  the  same,  to  wit,  on  the  day  and  year  aforesaid,  dkl  attack, 
bite,  wound  and  injure  the  said  P.,  (or,  if  the  allegation  between  the  brack' 
ets  be  inserted,  instead  of  the  averment  that  the  dog  was  used  to  attack 
mankind^  say  from  the  asterisk,  *^  yet  the  said  D.,  whilst  he  kept  the  said 
dog  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  wrongfiilly,  care- 
lessly and  improperly  suffered  the  said  dog  to  go  at  large  and  unconfined, 
without  being  properly  secured,  and  without  taking  due  and  proper  care 
or  precautions  to  secure  the  same  in  that  behalf,  and  which  said  dog  did 
then  attack,  bite,  wound  and  injure  the  said  P.,*')  and  thereby  the  said 
P.  became  and  was  sick,  sore,  lame  and  disordered,  and  so  remained  and 
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continued  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  and 
thereby  the  said  P.  became  and  was,  during  all  that  time,  unable  to  do  or 
perform  his  necessary  affairs  and  business,  and  also  by  means  of  the 
premises,  the  said  P.  then  incurred  divers  expenses,  costs  and  charges,  to 
the  amount  of  twenty  dollars,  in  and  about  the  endeavoring  to  get  cured 
of  the  said  wounds,  injuries,  sickness,  lameness  and  disorder,  so  occasion* 
ed  as  aforesaid,  and  incidental  thereto,  and  the  said  P.  hath  been  and  isi 
by  means  of  the  premises,  otherwise  greatly  damnified. 

Far  injuries  occasioned  by  the  defendants  ox  running  at  the  plaintiff. 

That  the  said  D.  on,  &c.  was  possessed  of  a  certain  ox,  and  then  by 
his  servants  in  that  behalf,  had  the  care  and  management  of  the  said  ox  ; 
and  the  said  ox  on  the  day  and  year  aforesaid  was  wild  and  vicious,  and 
it  was  then  unsafe  and  improper  to  drive,  or  permit  or  suffer  the  said  ox 
to  go  through  any  public  highway,  without  causing  or  procuring  the  said 
ox  to  be  tied  down  and  confined,  or  otherwise  secured,  so  as  to  prevent  the 
said  ox  from  doing  mischief  or  damage  to  any  person  or  persons  passing 
along  or  being  in  such  highway ;  of  all  which  the  said  D.  before  and  on 
the  day  and  year  aforesaid;  had  notice  ;  yet  the  said  D.  then  wrongfully, 
injuriously,  carelessly,  negligently  and  improperly,  by  his  said  servants, 
drove,  and  caused  and  procured  to  be  driven,  the  said  ox,  so  being  wild 
and  vicious  as  aforesaid,  in  a  certain  highway,  wholly  untied,  unbound 
and  unconfined,  and  not  properly  secured,  and  without  taking  due  and 
proper  care  in  that  behalf;  by  means  whereof  the  said  ox  then,  with 
great  force  and  violence,  ran  at  and  against  the  said  P.,  who  was  then 
passing  in  and  along  the  said  highway,  and  then  threw  down  and  greatly 
bruised,  hurt  and  wounded  the  said  P.,  insomuch  that  by  means  thereof, 
he  the  said  P.  then  became  and  was  sick,  {conclude  as  in  next  preceding 
form.) 

For  this  action  at  large,  vid.  ante,  341  to  346. 

Declaration  for  a  nuisanoe  in  erecting  a  hog-sty  near  the  plaintiff  *s 

house. 

That  the  said  P.  and  D.  were,  on,  &;c.  and  from  thence  hitherto  have 
been,  and  now  are,  respectively  and  severally  possessed  of  two  certain 
adjoining  lots  of  land,  in  the  village  of,  &c.  and  the  said  P.,  with  his  fam- 
ily, during  all  the  time  aforesaid,  in  a  certain  dwelling  house,  near  to  the 
said  lot  of  the  said  D.,  actually  dwelt  with  his  family ;  and  on,  &c.  the 
said  D.,  on  his  lot  aforesaid,  erected  a  certain  hog-sty,  and  continued 
the  same,  during  all  the  time  aforesaid,  with  certain  hogs  therein,  so  ne^r 
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the  Mid  dwelling  houie  of  the  said  P.,  that  thereby  certain  noxioui,  offend 
sive  and  unwholesome  smells,  vapors  and  stenches,  during  all  the  time 
aforesaid,  ascended  and  came  upon  the  said  lot,  and  into  the  said  dwel- 
ling house  of  the  said  P.,  and  greatly  annoyed  and  incommoded  the  said 
P.  and  his  family,  in  their  habitation  of  the  same  dwelling  house,  whereby 
the  comfort  of  the  said  P.,  and  his  family*  was  greatly  diminished,  and 
their  health  much  injured. 

Of  this  action  for  a  nuisance,  vid.  ante,  346,  847,  848. 

,  For  harboring  and  concealing  the  pUntdiff^i  wife. 

That  on,  &c.  the  said  P/s  wife,  Mary,  without  his  consent,  went  away 
from  him,  and  went  to  the  said  D.,  who,  well  knowing  the  premisesi  re-' 
»  ceived  her  and  kept  and  concealed  her  from  the  said  P.,  from  the  day 

\  aforesaid,  until  the  commencement  of  this  suit,  and  wholly  refused 

to  deliver  her  to  the  said  P.,  or  to  discover  her  place  of  residence ;  but 
unlawfully  entertained  and  harbored  her^  during  all  that  time,  whereby 
the  said  P.  was,  during  all  that  time,  and  still  is,  deprived  pf  her  society, 
assistance  and  service,  in  and  about  his  domestic  affairs. 

The  same  form,  with  a  slight  variation,  will  do  for  harboring  and  de« 
taining  the  plaintiff's  child  or  servant,  whereby  he  loses  their  assistance 
and  service,  on  which  subjects,  vid.  ante,  350  to  362, 

For  criminal  conversation* 

That  the  said  D.,  contriving  and  wrongfully,  wickedly  and  unjustly 
intending  to  injure  the  said  P.,  and  to  deprive  him  of  the  comfort,  fellow* 
ship,  society,  aid  and  assistance  of  Alice^  (the  udfe^s  christian  name,)  the 
wife  of  the  said  P.,  and  to  alienate  and  destroy  her  affection  for  the  saki 
P.,  heretofore,  to  wit,  on,  &c.  and  on  divers  other  days  and  times  after 
that  day  and  before  the  commencement  of  this  suit,  wrongfully,  wickedly 
and  unjustly  debauched  and  carnally  knew  the  said  Alice,  then  and  still 
being  the  wife  of  the  said  P.,  and  thereby  the  affection  of  the  said  Alice 
for  the  said  P.,  was  then  alienated  and  destroyed ;  and  also  by  means  of 
the  premises,  the  said  P.  hath  thence  hitherto  wholly  lost  and  been  de« 
prived  of  the  comfort,  fellowship  and  society  of  his  saki  wife,  and  of  her 
aid  and  assistance  in  his  domestic  affairs,  which  the  said  P.  during  all 
that  time  ought  to  have  had,  and  otherwise  might  and  would  have  bad. 

For  this  action  g^erally,  vid.  ante,  861  to  854. 
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DeclanOkfa  for  ddxtuching  the  plaintiffs  daughter  and  servant. 

That  on,  &a  and  on  divers  other  days  and  time8»  between  that  day, 
and  the  day  of  the  commencement  of  this  suit,  the  said  D.  debauched 
and  carnally  knew  Sarah,  the  said  P.'s  daughter,  then,  and  during  all  the 
time  aforesaid,  the  daughter  and  servant  of  the  said  P.,  whereby  she  be- 
came pr^nant  and  sick  with  child,  and  so  remained  and  continued  for  a 
long  space  of  time,  to  wit,  for  nine  months,  then  next  following,  when 
she  was  delivered  of  the  child  whereof  she  was  so  pregnant,  to  wit,  on, 
dec.  by  means  of  which  premises,  she  the  said  Sarah,  from  the  day  and 
year  first  above  mentioned,  hitherto  became,  and  was  unable  to  perform 
the  necessary  affairs  and  business  of  the  said  P.,  her  father  and  master 
as  aifbresaid,  and  thereby  he  was,  during  all  that  time,  deprived  of  her 
service,  as  aforesaid,  and  was  afterwards  put  to  great  expense  in  and 
about  nursing  and  taking  care  of  the  said  Sarah,  and  in  and  about  the 
delivery  of  the  said  child. 

This  action  may  be  cote  or  trespass.  Case  is,  however,  the  usual 
remedy.  Yid.  6  MunC  R.  587.  1  Habt.  882.  8  Serg.  &  Rawle,  36. 
8  id.  215.    2  Wen.  459.    5  GreenL  R.  446. 

For  the  law  on  this  subject  generally,  vid.  ante,  354  to  359.  Yid.  also 
Bac.  Abr.  Master  and  Servant,  O.    2  Starkie's  £v.  721,  tit  Seduction. 

By  a  Master  for  enticing  away  a  Servant  or  Apprentice. 

That  on,  dec  one  John  Doe  was,  and  from  thence  hitherto  has  been, 
and  still  is,  the  servant  (or  ^  apprentice^)  of  the  said  P.,  in  his  trade  and 
business  of  shoemaker,  which  the  said  P.  then  exercised  and  carried  on, 
and  still  does  exercise  and  carry  on,  at  Saratoga  Springs,  in  the  county 
of  Saratoga ;  yet  the  said  D.  well  knowing  the  premises,  but  contriving, 
and  wrongfully  and  unjustly  intending  to  injure,  prejudice  and  aggrieve 
the  said  P.,  in  his  aforesaid  trade  and  business,  and  to  deprive  him  of  the 
service  of  the  said  John  Doe^  as  such  servant  (or  **  apprentice**)  of  the  said 
P.,  as  aforesaid,  and  of  the  profits,  benefits  and  advantages,  which  might 
and  would  otherwise  have  arisen  and  accrued  to  him  from  such  service, 
whilst  the  said  John  Doe  was  such  servant  (or  *^  apprentice*')  of  the  said 
P.,  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  unlawfully, 
wrongfully  and  unjustly  enticed,  persuaded  and  procured  the  said  John 
Doe,  so  then  being  the  servant  (or  **  apprentice")  of  the  said  P.,  as  afore- 
said, to  depairt  from  and  out  of  the  service  of  the  said  P.,  by  means  of 
which  said  enticement,  persuasion  and  procurement,  and  on  no  other  ac- 
count whatsoever,  the  said  John  Doe  then  untatwfiilly,  wrongfiilly  and  un- 
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justly,  and  withoot  the  license  or  consent,  and  against  the  will  of  the  said 
P.y  departed  from  and  out  of  the  sendee  of  the  said  P.,  and  hath  remain- 
ed and  continued  absent  from  such  service  for  a  long  space  of  time,  to 
Tirit,  from  thence  hitherto ;  whereby  the  said  P.  hath,  for  and  during  all 
that  time,  lost  and  been  deprived  of  the  service  of  the  said  Jchn  Doe,  in 
his,  the  said  P.'s,  aforesaid  trade  and  business,  and  of  ail  the  profits,  ben* 
efits  and  advantages  which  might  and  would  otherwise  have  arisen  and 
accrued  to  him  from  such  service,  and  hath  been  and  is,  by  means  of  the 
premises,  othervrise  greatly  injured  in  liis  aforesaid  trade  and  business. 

It  would  be  well  to  add  to  this  declaration  a  count  for  harboring  the 
servant  or  apprentice. 

For  this  action  generally,  vid.  ante,  361. 

And  in  regard  to  this  action  on  the  case,  vid.  the  following  authorities, 
in  addition  to  our  remarks  and  the  cases  cited  in  a  preceding  part  of  this 
volume :  For  maliciotisly  I'efusiiig  a  plaiuliff  his  tx>te  at  an  election,  1 1  John. 
114;  1  N.  H.  R.  88.  Not  against  one  for  defrauding  another  by  his 
perjury  as  a  witness,  3  John.  157.  For  deceit  in  selling  land,  13  John. 
325,  395 ;  2  Day's  R.  381 ;  1  id.  22 ;  1  Antli.  N.  P.  1 1  ;  11  Taylor's  R.  1. 
For  damage  in  laying  the  foundation  of  a  house,  3  Wen.  154 ;  17  John. 
92.  For  nuisances,  4  Ohio  R.  376 ;  3  Caines,  307 ;  17  Mass.  B.  296 ; 
16  id.  313 ;  13  John.  507;  2  Root's  R.  208 ;  1  id.  129.  For  continuing 
a  nuisance,  10  Mass.  R.  72.  For  diverting  a  water  course,  I  McCord's 
R.  543.  By  a  landlord  against  one  for  wrongfully  and  maliciously  dis- 
turbing  his  tenants,  so  that  they  leave  the  premises  and  he  loses  his  rents^ 
I  Hall's  Super.  Ct.  R.  210.  Against  e  ferryman  for  injuring  a  horse 
by  his  negligence,  1  Nott  &  McCord,  17.  For  defendant's  horse  injur- 
ing plaintiff's  cattle,  3  Halst.  R.  267.  Where,  by  defendant's  bad  fences, 
plaintiff's  cattle  escaped,  6  Mass.  R.  90.  For  ranoving  property  to  de- 
fraud a  plaintiff  of  his  seizure  on  execution^  11  John.  136,  149.  For  eor- 
dting  a  dog  to  bite,  6  Dowl.  &l  Ryl.  275.  Against  a  physician  for  tin- 
skilful  treatment,  2  Root's  R.  90.  For  crim.  can.^  1  McCord's  R.  209. 
For  selling  a  chattel  by  an  agent  for  less  than  he  was  instructed  to  seU^ 
16  John.  74.  For  asserting  a  lie  to  plaintiff's  injury,  2  Weq.  385 ;  1 
Root's  R.  164.  Against  a  printer,  for  neglecting  to  publish  a  notice,  9 
Mass.  R.  484.  For  the  above  enumeration  of  cases  where  this  action 
will  lie,  vid.  Yates'  PI.  357,  8. 

We  are  obliged  to  omit  many  forms  of  declarations,  not  only  in  this, 
but  in  the  other  forms  of  action  treated  of  in  the  preceding  pages.  Our 
object  has  been  to  give  such  as  vrill  be  found  most  useful,  and  of  the  most 
fi^quent  occurrence,  in  justices'  courts. 
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TBIBBLT.  DECLABATIOH  IN  TROVEB. 

That  the  said  P.»  on,  &c.  was  possessed,  as  of  his  own  property,  of 
(Mie  gold  watch,  of  the  valae  of  fifty  dollars ;  and  bebg  so  possessed 
thereof,  afterwards,  to  wit,  on,  &c.  casually  lost  the  same,  and  the  said 
watch,  afterwards,  to  wit,  on,  &c.  came  to  the  said  D.'s  hands  and  pos- 
session by  finding.  Yet  the  said  D.,  well  knowing  the  premises,  hath 
not  (although  often  requested  so  to  do)  delivered  the  said  watch  to  the 
said  P.,  but  afterwards,  to  wit,  on,  &c.  converted  the  same  to  his 
own  use. 

This  form  is  universally  applicable  in  all  the  variety  of  cases  where  tro- 
ver lies,  for  which  action,  generally,  vid.  ante,  284  to  304. 

The  losing  ^nd  finding  is  a  mere  fiction  of  law,  for  the  ease  of  de- 
claring, and  the  defendant  is  never  allowed  to  traverse  or  deny  these 
two  allegations,  or  either  of  them.    Vid.  ante,  574. 

IV.  DECLARATIONS  IN  TRESPASS. 

Trespass  on  lands. 

That  on,  &c.  and  on  divers  other  days  and  times  between  that  day 
and  the  time  of  the  commencement  of  this  suit,  the  said  D.,  with  force 
and  arms,  &c.  a  certain  close  of  the  said  P.,  situate,  lying  and  being  in 
the  town  of  Saratoga  Springs,  in  the  said  county,  abutted  and  bounded 
as  follows,  viz.  easterly  on  lands  in  the  possession  of  T.  A.,  &c.  {describe 
the  farm  or  lot  which  was  trespassed  upon^  in  such  particular  or  particu* 
larSf  as  shall  distinguish  it  from  any  close  upon  which  tJie  defendant  may 
kai>e  a  right  to  enter,  in  the  same  town,)  broke  and  entered,  and  with  his 
feet  in  walking,  and  with  divers  cattle,  to  wit,  horses  hogs  and  sheep, 
trod  down  and  destroyed  the  grass  and  herbage  there  growing,  and  ate 
up,  trampled  upon  and  destroyed  the  com  of  the  said  P.  there  growing, 
and  other  injuries  to  him  then  and  there  did,  against  the  peace  of  the 
people  of  the  state  of  New- York. 

The  plaintiff  may,  if  he  choose,  declare  in  the  general  form,  which  1 
have  given  ante,  579,  describing  the  close  as  lying  in  such  a  town  gene- 
rally. And  this  is  the  usual  form ;  because,  if  from  the  nature  of  the 
defendant's  plea,  it  should  become  necessary  to  be  more  specific,  the 
plaintiff  may  do  this  in  his  replication,  called  a  new  assignment,  for  which 
also,  vid.  ante,  560.   Vid.  also  11  Wen.  642,  C47.    8  id.  503.    12  id.  207. 

And  the  plaintiff*  may  newly  assign  before  the  justice,  where  a  plea  of 
title  is  interposed,  although  the  statute  requires  that  the  suit  in  the  court 
of  common  pleas  shall  be  for  the  same  cause  of  action,    id.     But  if  he 
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declare,  without  describing  the  cloie  by  metes  aad  bounds,  or  in  some 
other  particular  and  definite  manner,  and  the  defendant  pleads  or  gives 
notice  that  the  title  to  lands  will  come  in  question,  and  complies  with 
the  requirements  of  the  statute  in  such  cases,  and  the  plaintiff  neglects 
to  reply  as  above  suggested,  the  defendant  would,  on  a  trial  in  the 
court  above  upon  such  general  declaration,  be  entitled  to  a  verdict, 
on  showing  title  in  himself,  or  in  a  third  person  from  whom  he  had 
a  license  to  enter,  to  any  lands  situate  in  the  town  where  the  trefr* 
pass  was  alleged  to  have  been  committed,  id.  And  it  would  be 
well,  in  these  cases,  that  the  declaration  should  be  reduced  to  writ- 
ing, though  this  is  not  necessary.  If  by  parol,  the  justice  should  write 
down  the  description  of  the  premises ;  otherwise  the  title  may  nev- 
er be  tried.  And  in  one  case,  where  the  declaration,  which  was  by  pa- 
rol, was  general,  and,  on  the  requirement  of  the  defendant,  a  verbal  de« 
scription  of  the  premises  was  given,  leave  was  granted  by  the  supreme 
court  to  amend  the  declaration,  by  inserting  the  true  description  as  stated 
orally  before  the  justice.     12  Wen.  207. 

In  the  declaration  in  this  action  of  trespass,  if  the  injury  were  done  to 
a  houses  then,  in  lieu  of  the  word  close,  say  house. 

Any  other  injury,  as  well  as  that  done  to  com  and  grass,  must  be  set 
out  I  mention  them  as  the  most  usual  Cutting  and  carrying  away 
the  wood  and  timber  then  and  there  growing,  or  destroying  the  fences, 
fruit  trees,  driving  away  horses,  cattle,  sheep,  hogs,  &c.  &c.  or,  indeed, 
any  other  specific  injury,  distinct  from  the  entry,  must  be  mentioned  in 
the  declaration. 

The  above  form  is  universaUy  applicable,  whether  the  defendant  him- 
self actually  enters,  or  his  agents,  servants  or  cattle,  &c. ;  for  the  law 
makes  it  his  entry  and  actj  and  it  must  be  so  alleged.  Thus,  a  declara- 
tion that  the  defendant's  agents  servant^  or  cattle^  entered,  &;c.  would  be 
bad,  at  least  as  an  argumentative  allegation,  vid.  post^  and  might  be 
specially  demurred  to ;  for  all  this  might  be,  and  yet  the  defendant  have 
no  hand  in  the  business.  The  agent  or  servant  might  have  entered  of 
his  own  head,  in  which  case  the  defendant  would  not  be  liable,  vid.  ante, 
560,  or  the  cattle,  &c.  might  have  been  let  out  for  a  certain  time  to  an- 
other. It  should,  therefore,  be  alleged,  in  these  cases,  that  the  defendant 
hmsdf  entered,  and  by  his  cattle,  &c.  did  the  injury  complained  of. 
Ante,  374. 

In  trespass,  for  cutting  or  carrying  away  wood  or  timber,  if  the  plain- 
tiff mean  to  recover  trMe  damages,  under  the  statute,  2  R.  S.  261,  262, 
$  1,  it  is  essential  that  the  declaration  conclude  in  this  form,  8  John.  342 : 

<«  Contrary  to  the  form  of  the  statute  in  such  case  made  and  provided*^ 
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And  where,  instead  of  a  general  reference  to  the  statute,  the  plaintiff 
in  his  declaration  recited  and  referred  his  claim  to  the  old  statute  of  1805, 
which  had  been  repealed,  it  was  held  that  he  could  not  recover  treble 
damages  under  the  statute  of  1813.  And  such  would  now  be  the  case 
should  the  plaintiff  refer  to  the  statute  of  1813.  It  is,  therefore,  better 
in  all  cases  that  the  reference  should  be  general,  as  above  suggested. 

In  an  action  of  trespass  for  cutting  timber,  where  the  declaration  con- 
tained  several  counts  besides  the  count  under  the  statute,  and  the  verdict 
was  general,  it  was  held  that  the  plaintiff  was  not  entitled  to  treble  dam- 
ages.    2  Wen.  247. 

For  this  action  of  trespass  generally,  vid.  ante,  364  to  420. 

Declaration  for  entering  the  plaintiff^s  house^  ^. 

That  the  said  D.,  on,  &c.  with  force  and  arms,  the  house  of  the  said 
P.,  in  the  town,  &c.  broke  and  entered,  and  the  door  of  him  the  said  P., 
of  the  value  often  dollars,  then  and  there  broke,  tore  and  despoiled,  and 
other  wrongs,  &c.  {as  in  the  last.) 

In  trespass  for  the  battery  of  a  serwxnU 

That  the  said  D.,  on,  &c.  with  force  and  arms,  &c.  made  an  assanit 
on  £.  F.»  then  and  still  being  the  daughter  and  servant  of  the  said  P.,  and 
then  beat,  bruised,  wounded,  and  ill  treated  the  said  E.  P.,  insomuch  that 
by  means  thereof  the  said  E.  F.  then  became  and  was  sick,  sore,  lame, 
and  disordered,  and  so  remained  and  continued  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto,  during  all  which  time,  he,  the  said  P.,  lost 
and  was  deprived  of  the  service  of  his  said  daughter  and  servant,  and  of 
all  the  benefit  and  advantage  which  might  and  would  otherwise  have 
arisen  and  accrued  to  him  from  such  service. 

For  this  action  generally,  vid.  ante,  354,  361,  362. 

For  adultery  with  the  plaintiff  *s  wife. 

That  the  said  D.,  on,  &c  and  on  divers  other  days  and  times,  between 
that  day  and  the  time  of  commencing  this  suit,  with  force  and  arms,  &c. 
assaulted  and  ill  treated  A.  B.,  then  and  still  being  the  wife  of  the  said 
P.,  and  debauched  and  carnally  knew  her,  whereby  he  the  said  P.,  for  a 
long  space  of  time,  to  wit,  from  the  day  and  year  first  above  mentioned, 
lutherto  hath  wholly  lost  and  been  deprived  of  the  comfort,  fellowship, 
aid  and  assistance  of  his  said  wife,  in  his  domestic  affairs,  and  othw 
wrongs  to  the  said  P.,  then  did,  against  the  peace,  &c 
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For  this  action  generally,  vid.  ante,  850  to  854. 

In  these  two  last  cases,  and  those  of  a  like  nature,  the  action  may  be 
either  trespass  or  case.  Vid.  ante,  350, 851.  Chit  Prec.  of  PL  540, 570, 
717,  718. 

In  trespass  for  taking  goods^  ^. 

That  on,  &c.  the  said  D.,  with  force  and  arms,  &c.  certain  goods  and 
chattels  of  the  said  P.,  viz.  one  calf,  of  the  value  of  five  dollars,  one  plough 
of  the  value  of  ten  dollars,  took  and  carried  away,  and  to  his  own  use  con- 
verted, against  the  peace  of  the  people,  &c. 

For  this  action  generally,  vid.  ante,  420  to  450. 

THB  coifci.innoir  of  a  dbclaratioh. 
To  the  damage  of  the  said  P.,  of  fifty  dollars. 

State  this  at  whatever  sum  will  cover  the  damages  supposed  to  have 
been  sustained,  not  exceeding  the  justice's  jurisdiction. 

In  the  case  of  wrongs,  if  the  plaintiff  sue  as  survivor,  state  the  wrong 
as  done  to  P.  and  D.,  ^  whom  the  said  JP.  hath  survived^  and  if  the  action 
be  by  or  against  husband  and  wife^  vary  the  declaration  according  to  the 
fact ;  for  it  should  always  appear  upon  its  face,  why  the  wife  is  joined. 
2  Caines,  221. 

The  above  is  the  universal  conclusion,  in  all  actions  cognizable  before 
a  justice.  And,  in  general,  this  round  sum  in  damages,  stated  at  the  con- 
clusion, is  sufficient,  without  showing  more  particularly  what  the  damages 
are.  To  this  rule,  however,  there  are  many  exceptions,  especially  in  an 
action  for  a  wrong,  which  has  occasioned  the  division  of  damages  into 
two  kinds :  general  and  special.  General  damages  are  such  as  the  law 
implies  to  have  accrued  from  the  wrong  complained  of,  and  may  be  re- 
covered under  the  above  general  conclusion.  Special  damages  are  such 
as  really  took  place,  and  are  not  implied  by  law.  The  latter  may  arise 
as  the  consequence  of  some  act,  from  which  the  law  implies  damage,  or 
they  may  be  the  very  foundation  of  the  action  ;  but  in  both  instances,  it 
is  necessary  to  show  particularly  by  the  declaration,  how  they  arose,  and 
to  trace  them  from  the  injury  complained  of.  Thus,  in  an  action  of  tres- 
pass  for  taking  a  horse,  by  which  the  plaintifi'is  damaged,  amongst  other 
causes,  by  being  put  to  expense,  or  paying  money  in  order  to  regain 
the  possession  ;  if  he  merelj'  state  the  trespass  in  the  taking,  and  conclude 
in  general  damages  for  so  much,  he  cannot  recover  the  money  thus  laid 
outt  but  it  is  necessary  to  state  particularly  in  his  declaration  that  by  rear 
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9on  of  ike  tregpass  he  was  obliged  to  pay  a  sum  of  moneys  {stating  an 
amount  sufficient  to  cover  his  expenses^  in  order  to  regain  the  possession 
of  his  said  horse ;  for  ihe  law  will  nol  imply,  nor  can  any  body  see  this, 
fifom  the  mere  act  of  wrongfully  taking ;  and  it  should,  therefore,  be 
stated  with  the  circumstance  of  time  and  place,  the  same  as  any  other 
material  fact,  in  cnder  that  the  defendant  may  be  prepared  to  meet  such 
a  charge ;  else  the  plamtiff  can  recover  no  more  than  his  general  dam- 
ages.   Holt,  700.    Cowp.  418.    8  T.R.  133.    And  so  of  the  like  cases. 

But  under  the  general  allegation  in  an  action  of  trespass,  '*  and  other 
wrongs  then  and  there  didj^  ^.  some  matters  may  be  given  in  evidence, 
in  aggravation  of  damages,,  though  not  specified  in  any  part  of  the  dec* 
laration ;  BulL  N.  P.  89 ;  Holt,  699 ;  for  the  circumstances  which  acconn 
pany  and  give  character  to  a  trespass,  may  always  be  proved,  to  en- 
hance the  damages  beyond  the  pecuniary  loss  sustained  by  the  plaintiff; 
therefore,  in  an  action  of  trespass  for  taking  away  goods,  where  it  appeared 
that  the  defendant  opened  the  plaintiff's  chest  containing  her  wearing 
apparel,  and  made  use  of  language  in  relation  thereto,  calculated  to  wound 
her  feelings ;  it  was  held,  tliat  these  circumstances  were  proper  to  be 
eottflidered  in  assessing  the  damages.  7  Conn.  R.  375, 279,  per  Hosmer, 
Ch.  J.  and  the  cases  there  cited;  Yid.  also  7  Harr.  6l  John.  67.  1  Ala* 
R.  52.  Within  this  rule,  m  an  action  of  trespass  for  breaking  and  en- 
tering his  house,  the  plaintiff  may  show  the  debauching  of  his  daughter,  or 
the  battery  of  his  servants  under  the  general  allegation ;  Bull.  N.  P.  89 ; 
Holt,  609 ;  6  Mod.  127 ;  but  not  the  loss  of  their  service  for  that  reason, 
or  any  other  matter,  which  would  in  itself  sustain  an  action ;  for  then  it 
should  be  stated  specially.  And  therefore,  in  trespass  for  entering  the 
cbse,  the  plaintiff  could  not,  under  this  general  allegation,  ^ve  evidence 
of  taking  away  a  horse,  &c.  Bull.  N.  P.  89.  Holt,  700.  1  Salk.  643. 
1  Str.  61.     1  Sid.  225. 

But  when  the  law  does  not  necessarily  imply  that  the  plaintiff  sus- 
tained damage  by  the  act  complained  of,  it  is  essential  to  the  validity  of 
the  declaration  that  the  resulting  damage  should  be  shown  with  particu- 
larity ;  as  in  an  action  by  a  master  for  beating  his  servant,  in  which  the 
allegation  of  a  loss  of  service  by  reason  thereof,  or  expense  in  cure,  &c. 
are  material.  9  Co.  113,  a.  1  Saond.  346,  a,  b,  n.  2.  2  East,  154; 
and  vid.  forther,  ante,  354,  5. 
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Ol^  THB  USB  OF  8BVXRAL  COUNTS  IN  A  DECLAKA1I0N. 

A  declaration  may  consigt  of  as  many  different  counts  as  the  case  re* 
quires ;  and  the  damage  which  the  plaintiff  recovers,  may  be  either  a 
round  sum  upon  the  whole  declaration,  or  so  much  under  one  count,  and 
80  nmch  under  another,  in  distinct  sums.  Per  De  Grey,  Ch.  J.  3  Wils. 
185.  And  it  is  usual,  particularly  in  assumpsit,  and  actions  on  the  case 
to  set  forth  the  plaintiff's  action  in  various  riiapes,  in  difierent  counts,  so 
that  if  the  plaintiff  fail  in  the  proof  of  one  count,  he  may  succeed  on  an- 
other. 3  Bl.  Com.  294, 5.  Thus,  in  a  special  action  of  assumpsit  for  not 
doing  some  act,  which  the  defendant  has  engaged  to  do,  if  the  defendant 
promised  to  do  it  upon  a  particular  day,  the  first  count  is  framed  accord- 
ingly ;  but  for  fear  the  plaintiff  should  not  be  able  to  prove  such  particu- 
lar promise,  it  is  usual,  where  the  evidence  may  probably  support  the 
allegations,  to  add  a  count  to  do  it  on  request ;  another,  to  do  it  in  a  rea- 
sonable time ;  and  another,  to  do  it  generally ;  and  so  if  it  be  to  do  the 
act,  at  a  particular  time  and  place,  the  first  count  is  to  be  adapted  to 
such  facts,  and  the  second  to  deliver  on  request,  or  generally,  and  the 
third  within  a  reasonable  time ;  and  it  is  frequently  advisable  to  declare 
in  different  counts,  the  one  on  an  executory,  the  other  on  an  executed 
consideration,  the  first  to  admit  of  evidence  of  the  defendant's  stipulation 
at  the  time  of  the  inception  of  the  contract,  the  other  of  subsequent  ad- 
missions or  promises.  Yid.  1  Chit  PI.  351,  2,  and  authorities  there  cited. 
For  the  reason  given  ante,  640, 1,  it  is  also  many  times  advisable  to  add  a 
count  containing  a  promise  directly  to  an  executor,  administrator,  &c. 
besides  the  usual  one,  stating  the  original  promise,  in  order  to  avoid  a 
plea  of  the  statute  of  limitations,  insolvency,  &c.  And  so  in  a  great  va- 
riety of  cases,  it  is  prudent  for  the  plaintiff  to  diversify  his  counts  in  ac- 
tions upon  contract. 

In  declarations  for  wrongs^  several  counts  for  the  same  cause  of  action 
are  also  frequently  advisable.  Thus,  in  trespass  for  entering  the  plain- 
tiff's close,  if  there  have  been  a  taking  and  carrying  away  of  personal 
property,  it  is  usual  to  insert  two  counts ;  in  the  first,  charging  an  injury  to 
the  land,  and  taking  the  goods  there ;  and  in  the  second,  chaining  merely 
the  asportation  of  the  goods ;  and  where  there  has  been  an  asportation 
of  personal  property,  (which,  in  case  of  roots,  earth,  timber  or  other  mat- 
ter afiixed  to  the  freehold,  must  be  an  actual  carrying  away,  vid.  ante, 
264,  420,)  from  the  land  where  the  same  was  dug  or  cut,  dDc.  and  not  a 
mere  conveyance  of  it  to  another  part  of  the  premises,  where  the  same 
was  dug,  cut,  &c.  it  is  expedient  to  join  the  two  counts,  one  for  entering 
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the  ckm  &c«  and  the  other  nmply  for  taking  and  carrying  away  the  per- 
sonal property ;  and  ao  in  any  cases  which  may  arise,  where  it  is  doubt- 
fiil  which  of  several  modes  of  declaring  the  proof  will  sustain,  several 
counts  should  be  inccMporated  m  the  same  declaraUon,  in  order  to  meet 
the  proof  in  the  several  possible  shapes,  in  which  it  is  expected.  Yid.  1 
ChiL  PL  35d,  4,  and  the  authorities  there  cited. 

These  counts  are  in  the  nature  of  distinct  declarations,  and  each  must 
m  itself,  therefore,  independently,  contain  all  the  necessary  allegations  to 
sustain  an  action,  either  in  its  own  terms,  or  by  express  reference  to  a 
former  count.    Bac.  Abr.,  Pleas  and  Pleading,  (B)  1. 

As  to  the  class  of  counts  which  may  be  properly  joined,  vid.  ante,  561 
to  564. 

Upon  the  whole,  if  the  cause  pass. on  to  a  trial,  and  judgment,  for 
the  plaintiff,  without  objection  to  the  declaration,  in  examining  it  upon  cer- 
tiorari, (whatever  nicety  herein  may  he  exacted  while  the  parties  are  in 
the  court  below,)  it  is  difficult  to  conceive  of  a  case,  as  we  have  seen  by 
the  authorities  to  which  we  have  from  time  to  time  adverted,  in  which  it 
appears  from  the  return  that  the  merits  have  been  fairly  tried,  where 
any  defect  whatever  in  the  declaration  would  operate  as  the  cause  of  a 
reversal.  Vid.  also  2  Bos.  &l  Pull.  259,  60,  per  Lord  Eldon,  a$  to  the 
question  how  far  declarations  toiU  be  aided  by  verdict^  even  in  courts  of  re- 
cord. And  though,  where  the  declaration  (none  of  the  evidence  being 
returned)  was,  that  the  defendant  ^privUyy  wilfully  and  maliciously,  by 
certain  conduct^  damaged  the  plaintiff  to  the  amount  of  925,"  the  judg- 
ment was  reversed,  on  account  of  its  palpable  defects  in  almost  every 
thing ;  yet,  even  in  this  case,  where  it  did  not  appear  what  the  cause  of 
action  was,  or  whether  it  might  not  have  been  slander,  or  some  other 
matter,  of  which  the  justice  had  no  jurisdiction,  the  court  intimate,  that 
had  the  evidence  been  returned,  and  it  had  thereby  appeared  to  have 
been  properly  within  the  justice's  jurisdiction,  &c.  the  decision  would 
have  been  otherwise.  1  Caines,  486.  So,  the  judgment  was  reversed, 
where  husband  and  wife  were  joined,  without  any  reason  appearing 
therefor  in  the  declaration.  2  Caines,  221.  But  it  would  probably 
have  been  otherwise,  had  the  reason  appeared  merely  from  the  evidence 
returned. 
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Section  XI. 

PROCEEDINGS  MTIERE  JUSTICE  IS  A  MATERIAL  WITNESS. 

A  justice  can  never  be  a  witness  in  his  own  court,  neither  can  he  act 
upon  facts  within  his  own  knowledge,  as  evidence  in  the  cause.  When- 
ever, therefore,  the  defendant  wishei»  to  avail  hinaself  of  the  testimony  of 
the  justice,  a  coonse  of  proceeding  is  pointed  out  by  the  statute  for  that 
purpose ;  and  if  he  make  out  a  proper  case,  in  the  opinion  of  the  justice, 
a  judgment  of  discontinuance  should  be  entered,  as  directed  in  the  sec- 
tion of  the  statute  cited  below.  It  should  be  remarked  that  the  provis- 
ions of  the  statute  apply  only  to  the  defendant.  If  the  plaintiff  require 
the  testimony  of  the  justice,  it  is  his  own  fault  if  he  commence  his  suit 
before  him ;  he  should  have  proceeded  before  another  justice.  The  pro- 
vision of  the  statute  is  in  these  words — Laws  of  188S,  p.  232,  §  I :  '<If 
previous  to  joining  issue  in  any  cause,  (except  where  the  defendant  shall 
have  been  arrested  by  warrant,)  the  defendant  shall  make  affidavit  that 
the  justice,  before  whom  the  same  is  pending,  is  a  material  witness  for 
such  defendant,  without  whose  testimony  he  cannot  safely  proceed  to  trial, 
and  shall  set  forth  therein  the  particular  facts  and  circumstances  which 
he  expects  to  prove  by  the  justice,  judgment  of  discontinuance  shall  be 
entered,  if  the  justice  shall  be  satisfied  that  he  is  a  material  witness  for 
the  defendant,  and  that  without  his  testimony  the  defendant  cannot 
safely  proceed  to  trial,  and  not  otherwise,  but  without  costs  against 
either  party .** 

It  will  be  seen  that  the  affidavit  required  to  be  made  by  the  defendant 
is  to  be  made  previous  to  the  joining  of  issue,  that  is,  before  the  defend- 
ant pleads  to  the  declaration,  unless  indeed  he  should  plead  a  special  plea 
which  calls  for  a  replication,  in  which  case  the  issue  would  not  be  joined 
until  the  plaintiff  replies.  In  such  a  case,  therefore,  perhaps  the  defend- 
ant might  plead  specially,  and  then  tender  his  affidavit.  Nothing  would, 
however,  be  gained  by  such  a  proceeding ;  and  it  is  therefore  proper,  in 
all  cases,  that  the  affidavit  should  be  made  when  the  declaration  is  put 
in,  and  before  plea.  The  affidavit  should  not,  in  strictness,  be  made  until 
the  plaintiff  declares ;  for  the  defendant  cannot  know  until  then  for  what 
claim  the  suit  is  prosecuted.  I  make  this  remaric  in  analogy  to  the  prac- 
tice of  obtaining  orders  for  bills  of  particulars  of  plaintiffs'  demands  in 
courts  of  record,  though  perhaps  the  same  reasons  do  not  fuUy  apply  to 
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this  case.  Vid.  1  Chit  R.  724,  note  (a).  Indeed,  it  is  easy  to  suppose 
a  case  where  the  greatest  hardship  m^ht  be  suffered  by  a  defendant,  if 
he  should  be  required  to  wait  for  the  declaration  before  making  his  affi- 
davit. If  he  should  be  sick,  or  absent  from  the  county  on  the  return 
day  of  the  process,  or  the  like,  it  wouM  be  manifestly  unjust  to  deny  him 
the  benefits  of  the  statute,  provided  a  sufficient  excuse  for  his  non-attend- 
ance appear  upon  the  face  of  the  affidavit,  and  if  it  also  appear  that  he 
has  not  mistaken  the  nature  of  the  plaintiff's  action.  ^ 

The  provisions  of  the  statute  do  not  apply  to  actions  commenced  by 
process  of  warrant,  and  hence  in  such  cases  the  defendant  is  obliged  to 
proceed,  however  important  or  material  the  justice's  testimony  may  be 
to  Mm. 

The  defendant  must  set  forth  in  his  affidavit  **  the  particular  facts  and 
circwnstanees  which  he  expects  to  prove  by  the  justice.**  These  facts 
and  circumstances  will  of  course  vary,  according  to  the  nature  of  each 
particular  case.  They  shoukl  be  stated  with  accuracy,  particularity  and 
precision,  in  order  that  the  justice  may  judge  of  their  pertinency  and  ma- 
teriality ;  for  he  must  be  satisfied  that  he  is  a  material  witness,  and  that 
without  his  testimony,  the  defendant  cannot  safely  proceed  to  trial,  that 
is,  that  his  testimony  is  indispensable  to  the  defendant,  before  he  is  au- 
thorized to  enter  a  judgment  of  discontinuance.  If  the  justice  should  re- 
fuse to  enter  judgment  upon  the  affidavit,  such  refusal  might  be  a 
ground  of  error,  and  the  common  pleas  would,  on  certiorari,  if  satisfied 
that  the  justice  had  erred  in  this  particular,  reverse  a  judgment  for  the 
plaintiff.  And  even  if  the  defendant  should  plead  and  go  to  trial  before 
the  justice,  after  an  unsuccessful  attempt  to  procure  a  judgment  of  dis- 
continuance, and  the  trial  should  result  in  a  judgment  against  him,  he 
might  avail  himself  of  such  refusal  as  a  ground  of  error  on  certiorari ;  for 
the  fact  of  his  putting  in  a  plea  would  not  amount  to  a  waiver.  Yid.  17 
Wen.  85,  87. 

The  judgment  is  to  be  entered  without  costs  against  either  party.  The 
justice  should  note  the  facts  in  his  doeket,  in  a  short  way,  thus :  On  the 

day  of parties  appear.    Plaintiff  declares  in  assumpsit^  ^. 

and  the  defendant  makes  affidavit  of  my  materiality  as  a  witness^  accord'^ 
ing  to  the  statute.  Being  satisfied  that  I  am  a  material  witness  as  stated 
in  the  affidavit,  onfile^  thereupon  judgment  of  discontinuance  without  costs, 
against  either  party.  Each  party  is  liable  to  the  justice  for  the  costs 
made  by  them  respectively,  but  no  execution  can  be  issued  to  enforce 
their  collection. 


664  WHERE  JUSTICE  IS  A  MATERIAL  WITNESS. 


FORM  OF  AFFIDAVIT  THAT  JUSTICB  18  A  MATBBIAL  WITUBSS. 

Justice's  Coukt. 

Richard  Roe    ) 

ads.  [  Saratoga  Coustt,  ss. 

James  Jacksoru  ) 

Richard  Roe,  defendant  in  the  aboye  entitled  cause,  being  duly  sworn 
says,  that  Ransom  Cook,  Esq.  the  justice  of  the  peace  before  whom  the 
said  cause  is  pending,  is  a  material  witness  for  this  deponent  in  the  said 
cause,  and  that  he  cannot  safely  proceed  to  the  trial  thereof  without  the 
testimony  of  the  said  justice.  And  this  deponent  further  says,  that  he  ex- 
pects to  prove  by  the  said  justice,  the  following  facts  and  circumstances, 

to  wit :  that  on  the day  of inst.,  a  few  days  after  the  sum- 

mons  in  this  cause  was  served  upon  this  deponont,  the  said  plaintiff  ad« 
mitted  to  this  deponent,  in  the  presence  of  the  said  justice,  that  he  the 
said  plaintiff  owed  this  deponent  five  dollars  for  borrowed  money,  which 
he  the  said  plaintiff  was  willing  to  allow  this  deponent  as  a  set  off  against 
his  the  said  plaintiff's  claim  against  this  deponent.  And  deponent  fur- 
ther says,  that  he  is  unable  to  prove  the  said  admission  or  indebtedness 
by  any  other  person  than  the  said  justice,  {except  by  one  John  Smith,  uJio 
is  now  absent  from  the  said  county,  and  without  the  jurisdiction  of  this 
court,  and  is  not  expected  to  return  in  several  months,)  or  {if  the  action 
be  trespass  on  lands,  state,  after  the  words,  ^*  in  the  presence  of  the  said 
justice^  that  he  the  said  plaintiff,  gave  this  deponent  liberty  to  enter  up- 
on the  premises  of  the  said  plaintiff,  described  in  the  said  plaintiff's  decla- 
ration, but  that  he  this  deponent  had  acted  unfairly,  and  he  the  said  plain- 
tiff meant  to  make  him  suffer  for  it.    {Set  forth  the  facts  and  circum^ 

stances  particularly,  according  to  the  facts.) 

Richard  Rob. 
Sworn  before  me  this 
day  of ,  1840. 

Ransom  Cook,  Justice  of  the  Peace. 

THE  UKB,  WHEN  THE  AFFIDAVIT  IS  MADE   BEFORE   THE   RETURN   DAT  OF 

THE  PROCESS. 

Entitk  the  cause  and  proceed  with  a  statement  of  facts,  ^.  substan^- 
tially,  as  in  tJie  foregoing  form,  and  then  add  the  following  or  some  other 
satisfactory  excuse : 

And  this  deponent  further  says,  that  he  is  now  sick,  confined  to  his 
room,  and  unable  to  appear  before  the  said  justice ;  or,  that  his  wife  is 
dangerously  ill,  and  he  considers  it  unsafe  to  leave  her  in  order  to  attend 
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before  the  said  justice  at  the  hour  appointed  for  the  return  of  the  process 
in  this  cause ;  or^  that  his  business  is  of  such  a  nature  as  to  require  his 
personal  attendance  at  Albany  on  the  day  appointed  for  the  return  of  the 
process  in  this  cause. 

RicHiiBD  Rob. 
Sworn  before  me  this    ) 
day  of ^  1840.  ) 

Wm.  a.  Bba.ch»  ConCr  of  Deeds. 

Upon  the  affidavit's  being  made  and  presented  to  the  justice,  he  should 
immediately  proceed  to  determine  whether  he  will  or  will  not  enter  a 
judgment  of  discontinuance.  He  should  in  no  case  do  so,  unless  sat- 
isfied from  a  consideration  of  the  facts  detailed  in  the  affidavit,  that  he 
is  a  material  witness,  &c.  It  is  clearly  wrong  for  the  justice  to  act  upon 
his  own  knowledge  or  recollection  of  facts — ^he  is  confined  to  the  evi« 
dence  before  him  ;  and  while  it  would  be  improper,  on  the  one  hand,  to 
render  judgment  of  discontinuance  upon  an  insufilcient  and  unsatisfactory 
affidavit,  it  would  be  equally  improper,  on  the  other,  to  refuse  to  do  so, 
merely  because  the  justice  cannot  recollect  the  facts  which  the  defendant 
swears  he  expects  to  be  able  to  prove  by  him.  The  language  of  the 
statute  is,  **  if  the  justice  shall  be  satisfied^  &;c.  that  is,  satisfied,  from  the 
affidavit  produced,  that  the  facts  which  the  defendant  swears  he  expects 
to  prove  by  him  are  pertinent  and  material  to  the  issue,  and  that  they 
can  be  satisfactorily  proved  by  no  other  person ;  such  being  the  case,  he 
should  render  judgment  of  discontinuance.  The  case  of  Hopkins  v. 
Cabrey,  recently  decided  by  our  supreme  court,(a)  fully  sustains  the 
above  remarks.  That  case  was  as  follows :  Hopkins  sued  Cabrey  be- 
fore a  justice,  for  money  had  and  received  to  the  plaintiff  *s  use,  viz.  the 
surplus  mone^  remaining  in  the  defendant's  hands  as  school  district  col- 
lector, after  selling  the  plaintiff's  property  for  a  school  tax,  and  retaining 
sufficient  to  satisfy  said  tax.  After  the  plaintiff  had  declared,  and  before 
plea,  and  in  order  to  make  a  case  for  judgment  of  discontinuance,  the 
defendant  made  an  affidavit  that  the  justice  was  a  material  witness  for 
his  defence.  This  being  held  insufficient,  the  defendant  then  made  a  fiir- 
ther  affidavit,  setting  forth  the  testimony  which  he  expected  to  prove  by 
the  justice,  as  follows :  '*  The  particular  facts  which  the  said  defendant 
expects  to  prove  by  the  said  justice  are,  that  previous  to  and  before  the 
commencement  of  this  suit,  the  said  plaintiff  sued  the  said  defendant  be- 
fore the  said  justice,  for  the  same  identical  property  for  which  he  now 


(a)  This  case  is  not  yet  reported.    It  was  decided  July  term,  1840. 
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claims  the  surplus  money,  and  judgment  was  passed  on  the  same 
and  entered  in  favor  of  this  defendant  against  the  said  plaintiflf  for  coats. 
And  al8o»  this  said  defendant  expects  to  prove  by  the  said  justice,  that  said 
plaintiff  acknowledged  in  the  presence  of  the  said  justice  that  the  defedant 
had  tendered  to  him,  said  plaintiflf,  the  overplus  money,  before  the  com- 
mencement of  the  former  suit ;  and  that  he  had  no  claim  for  overplus  mon- 
eys. And  (his  defendant  does  not  know  of  any  other  person  by  whom  he 
can  prove  the  declaration  last  named  in  this  affidavit.^  Upon  this  affidavit 
the  justice  ruled  as  follows :  ^  I  am  not  satisfied  that  I  am  or  can  be  a  mate- 
rial witness  in  behalf  of  the  defendant  in  this  cause,  for  I  know  nothing 
material  between  the  said  parties,  except  what  is  contained  in  the  record 
of  the  former  trial  between  these  parties  before  me,  which  this  defendant 
can  at  all  times  avail  himself  of  upon  the  trial  of  this  cause  ;  and  further, 
I  have  no  recollection  of  ever  having  heard  the  plaintiflf  admit  that  the 
defendant  had  tendered  him  the  overplus  money,  as  mentioned  in  the 
affidavit.**  The  defendant  then  pleading,  and  the  justice  rendering  judg- 
ment for  Hopkins  the  plaintiflf,  the  judgment  was  reversed  by  the  com- 
mon pleas  upon  certiorari,  on  the  ground  that  the  justice  ought  to  have 
rendered  judgment  of  discontinuance  ;  and  Hopkins  brought  error  to  the 
supreme  court. 

Gotten,  J.  **  The  affidavit  was  clearly  sufficient  within  the  statute. 
Sess.  Laws  of  1838,  ch.  243,  §  1,  p.  232.  It  may  not  have  been  so  m 
respect  to  the  former  suit ;  but  was  as  to  the  tender  and  admission.  It 
is  no  answer  to  say  that  a  tender  was  not  pleaded.  The  omission  may 
have  been  for  the  very  reason  that  the  testimony  of  the  magistrate  was 
gone.  Again,  tlie  justice  had  no  right  to  interpose  his  private  knowledge 
or  recollection^  as  an  answer  to  the  affidavit.  Such  a  power  would  en- 
able a  justice  to  defeat  the  application,  and  at  the  same  time  to  put  the 
point  beyond  the  reach  of  review,  even  on  the  facts  which  he  may  as- 
sume to  know,  or  to  have  forgotten.  Here,  it  is  true,  he  states  them ; 
but  not  under  his  oath  as  a  witness — that  the  defendant  has  a  right  to 
require.  Again,  his  specification  was  not  satisfactory.  He  had  no  right 
to  assume  that  the  docket  and  other  written  proceedings  would  have 
been  proof  as  full  to  the  purpose  as  if  accompanied  with  his  oath.  Oral 
proof  is  often  necessary  to  show  what  was  in  fact  heard  and  submitted 
under  an  issue  which  has  been  tried,  in  order  to  give  it  the  desired  efllect 
upon  a  subsequent  trial  of  the  same  matter.  His  want  of  recollection 
might  also  have  been  remedied  by  a  recurrence  to  circumstances  in  the 
course  of  his  examination  as  a  witness.  I  think  the  judgment  of  the  com- 
mon pleas  should  be  affirmed." 
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•  •  •    • 

Where  the  suit  is  commenced  by  warnCnt,  (which  case,  as  we  have 
ieen,  is  not  included  within  the  proTisioos  of  thcTQCatute  quoted,  ante,  662,) 
if  it  be  made  to  appear  to  the  justice  issuing  th*e  *pro^€ss,  by  the  affidavit 
of  the  defendant,  that  such  justice  is  a  material  witheg^'i^  the  cause,  in- 
stead of  the  justice's  entering  a  judgment  of  discontinttal|[^24he  constable 
is  required  to  take  the  defendant  before  the  next  justice  dT  .the  city  or 
town,  who  BhaH  take  cognizance  of  the  cause,  and  proceed  thefb^ft,  .as  if 
the  warrant  had  been  issued  by  him.  2R.S.  161,§2L  Yid, aiso:a:me, 
605,  and  note  (1). 
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After  the  plaintiflf  has  put  in  his  declaration,  and  no  affidavit  that  the 
justice  is  a  material  witness  having  been  made,  the  next  step  is  the  exhi- 
bition of  the  pica  or  defence  set  up  on  the  part  of  the  defendant.  Pieas 
are  of  two  kinds :  First,  dilatory  pleas^  which  are  usually  called  fleas  in 
abatement;  secondly,  pleas  to  the  action.  3  Blac.  Com.  801,  2.  The 
latter  are  termed  pleas  in  bar.  The  distinction  between  them  is  this : 
Whenever  the  matter  pleaded  merely  defeats  the  present  proceeding,  by 
questioning  its  form,  or  other  thing  in  relation  thereto,  which,  though 
available,  would  leave  the  plaintiff  free  to  commence  another  action  for 
the  same  cause,  this  should  be  pleaded  in  abatement ;  but  a  plea  which 
shows  that  the  plaintiff  cannot,  at  any  time,  maintain  bis  action,  19  n.plea 
in  bar*  Thus,  a  plea  that  there  are  others  who  ought  to  be  joined  with 
the  defendant,  in  an  action  on  contract ;  or  that  the  defendant  has  before 
broij^t  an  action  in  a  justice's  court  against  the  plaintiff,  in  which  the 
latter  is  bound  to  set  off  the  demand  for  which  he  sues,  is  a  piea  in  abate- 
ment ;  because  it  only  questions  the  form  of  the  plaintiff's  proceeding  in 
the  first  instance,  or  shows  that  his  action  is  premature  in  the  last,  and 
though  the  plea  be  true,  yet  he  may  commence  his  action  anew.  But  a 
plea,  denying  the  plaintiff's  declaration ;  or  a  plea  of  release,  showing 
that  the  plaintiff  never  can  sustain  his  action,  is  a  plea  in  bar.  Yid.  4 
T,R.327,    Bac.  Abr.  Abatraient,  (N.)    Com.  Dig.  Abatement,  (B.) 
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•  •  •  • 

•    •  •  • 

I.  S^lftEAS  IN  ABATEMENT. 
♦  •    •  • 

These  may  he-^jFir^^To  the  juRisracxioN  of  thb  court.  This  plea 
is  seldom  or  nciyer  ined  in  practicei  and  I  am  not  aware  of  any  case  ia 
which  it  is  p^'e^teaiy  to  be  pleaded,  as  objections  to  the  jurisdiction  may 
generall]^.b€^tiken  at  any  stage  of  the  cause  where  the  want  of  jurisdic- 
tion. ^^etgiH.  However,  if  the  defendant  choose  to  do  so,  a  plea  of  this 
naAu^e  may  be  interposed.  Objections  <o  the  jurisdiction  may  be  taken, 
where  there  is  a  total  want  of  jurisdiction,  so  that  the  proceedings  before 
the  justice  are  wholly  void.  Where  the  justice  is  an  inn-holder  or  tavern 
keeper,  in  fact,  having  become  so  since  his  election  ;  where  the  defend- 
ant is  sued  as  an  executor  or  administrator ;  or  where  the  suit  is  for  a 
cause  of  action  expressly  excluded  from  a  justice's  jurisdiction,  as  assault 
and  battery,  slander,  &c. ;  and  so  of  all  the  other  excepted  cases  men- 
tioned in  2  R.  S.  158,  §  4.  Objections  to  the  jurisdiction  may  be  taken 
in  a  great  variety  of  instances,  all  of  which  it  would  be  impossible  here 
to  enumerate.  Where  an  attachment  or  warrant  is  issued  upon  insufB- 
cient  proof,  or  without  proof;  or  where  the  justice  is  a  party  to  the 
cause,  or  interested  in  it ;  or  related  to  either  of  the  parties,  so  that  he 
would  be  excluded  from  being  a  juror ;  in  these  and  the  like  cases,  it 
would  be  pi*oper  to  interpose  an  objection  to  the  jurisdiction  of  the  courts 
and  such  an  objection  would  be  as  available  as  though  formally  pleaded 
in  abatement  Vid.  Edw.  Treat  3d  ed.  p.  50,  and  the  cases  there  cited. 
Grab.  Prac.  2d  ed.  p.  224,  5. 

Secondly.  To  the  disability  of  the  psrson  of  the  flaiktiff, 
showing  that  he  is  incapable  of  commencing  or  continuing  his  suit ;  as 
that  he  is  a  fictitious  per2>on,  19  John.  308,  or  dead,  Archb.  PI.  304,  or 
died  pending  the  suit  But  this  last  cause  will  not  abate  the  suit,  if  there 
be  more  than  one  plaintiiT,  and  the  cause  of  action  survive,  as  we  have 
seen,  ante,  553,  557,  is  generally  the  case ;  and  so  of  the  defendants,  if  it 
survive  against  one  or  more  of  them,  as  we  have  also  seen,  ante,  555,  is 
generally  the  case  in  an  action  on  contract.  The  provision,  that  actions 
shall  not  abate  on  account  of  death,  where  the  cause  of  action  thus  sur- 
vivesy  is  by  statute.  2  R.  S.  307,^  1.  So  the  defendant  may  plead  in 
abatement  that  the  plaintiff  is  an  alien  enemy  ;  and,  indeed,  this  may  be 
pleaded  in  bar.  10  John.  183.  It  must  also  appear  that  the  plaintiff  is 
resident  abroad,  id.  70.  2  Gallison,  105,  and  vid.  also  10  John.  69.  8 
T.  R.  167.  2  Esp.  R.  583.  Judgment  in  favor  of  the  defendant,  on  a 
plea  of  alien  enemy,  will  not  be  a  bar  to  the  action  on  the  return  of 
peace,  though  the  plea  be  in  bar.     10  John.  183.    6  Taunt  237.     11 
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John.  418.  It  is  no  defence  that  the  pllantifl;siie8  as  trustee  for  an  alien 
enemy,  ft.  Taunt.  382,  and  vid.  6  T.  R.  23  V.^^9(>9^ially»  if  the  war  be  at 
an  end.  2  John.  Ch.  R.  508.  So  the  defendant*  may  plead  in  abate- 
ment that  the  plaintiff  is  an  infant,  and  has  declare<^'by,J)imself  or  attor- 
ney,  vid.  ante,  542  to  545 ;  and  the  objection  that  the\<^ltfintiff  is  an  in- 
fant, not  suing  by  prochein  ami,  can  only  be  pleaded  itf'ld&ajement,  2 
Saund.  212,  a,  n.  5,  and  is  not  a  proper  ground  of  nonsuit  Ut^h^-|rial ; 
for  by  pleading  in  chief,  the  defendant  admits  the  due  appearanl^  c^tfae 
plaintiff.  7  John.  378.  The  defendant  may  also  plead  in  abatement 
that  the  plaintiff  is  a  married  woman,  or  married  since  the  commence- 
ment of  the  suit ;  and  this  is  the  only  way  in  which  the  objection  can  be 
%Bken  advantage  of,  where  she  would,  if  joined  with  her  husband,  be  a 
proper  party  to  t^e  suit.     3  T.  R,  631.    4  id.  627.     1  Bac.  Abr.  508. 

Thirdly.  To  the  frocssb  and  declaration.  The  defendant  may 
plead,  that  the  plaintiff  has  not  brought  his  action  before  a  justice  in  the 
town  wherein  he  (or  if  there  be  more  than  one  plaintiff,  wherein  either 
of  them)  resides,  or  where  the  defendants,  or  any  one  of  them,  resides,  or 
before  a  justice  of  another  town  in  the  same  county,  next  adjoining  the 
residence  of  the  plaintiff  or  defendant.  This  plea  v\  ould  not,  however, 
be  available,  if  the  defendant  had  absconded  from  his  residence  ;  for,  in 
such  case,  the  action  should  be  brought  before  a  justice  of  the  town  in 
which  the  defendant  or  his  property  might  be ;  and  if  the  plaintiffs  be  all 
non-residents  of  the  county,  or  if  the  defendant  be  a  non-resident  of  the 
county,  then  the  action  should  be  brought  before  a  justice  of  the  town, 
in  which  the  plaintiffs  or  defendant  might  be.     2  R.  S.  159,  §  8. 

Other  matters  in  abatement,  which  relate  to  the  process  and  declara- 
tion, viz.  non-joinder  and  mis-joinder  of  plaintiffs  and  defendants,  I  have 
already  considered,  in  speaking  of  the  proper  parties  to  the  action,  and 
shall  not  here  repeat  them.  Vid.  ante,  552  to  554,  557,  8,  as  to  non- 
joinder  of  proper  plaintiffs.  And  ante,  554  to  550,  558  to  560,  as  to  non* 
joinder  of  proper  defendants.  Vid.  also  7  Cowen,  316.  9  id.  44.  2  Wen. 
827.  To  a  plea  of  the  non-joinder  of  a  party  as  defendant,  the  plaintiff 
may  reply  that  the  party  not  joined  was  an  infant.  3  Esp.  R.  76.  4 
Taunt.  468.  And,  where  the  action  is  substantially  founded  upon  con- 
tract, or  arises  from  matter  of  contract,  although  in  form  the  action  be 
for  a  wrong  or  in  tort,  the  defendant  may  plead  the  non-joinder  of  other 
parties,  in  the  same  manner  as  if  the  action  had  been  brought  directly 
opoD  the  contract.  Thus,  in  an  action  on  the  case  against  a  carrier,  upon 
the  custom,  or  the  owner  of  a  ship,  for  the  non-delivery  of  goods  which 
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he  had  undertaken  to  catry/ v  flie  plaintiff  has  an  electbn  to  bring  as- 
sumpsit, it  seems  that.  iHr.  cannot,  by  adopting  another  form  of  action, 
vary  the  rights  of  .theSdeTendant,  who  may  therefore  plead  in  abatement 
that  his  partn^i^^  ought  to  be  joined  with  him  in  the  suit.  6  T.  R.  869. 
5  id.  651.  .^{Pj^k'ik  Pull.  465.    But  vid.  ante,  565,  6. 

Wheie.th^'plaintiff  sues  in  a  particular  character,  as  executor,  OTerseer 
of  the;(^r,  supervisor,  assignee,  &c.  &c«  if  the  defendant  means  to  con- 
tdst'tthe  character  in  which  the  plaintiff  sues,  he  must  plead  speciallythat 
the  plaintiff  is  not  overseer,  &c.  If  he  pleads  the  general  issue,  he  ad- 
mits the  character  assumed  by  the  plaintiff  to  be  correct,  15  John.  206, 9 ; 
2  M aule  &  Selw.  553 ;  that  this  would  be  proper  in  abatement,  vid.  Com. 
Dig.  Abatement,  (E)  6,  where  it  is  said  that  if  suit  be  brought  as  by,  or 
against  husband  and  wife,  who  are  not  married,  this  is  proper  matter  in 
abatement. 

Fourthly*  To  ths  pbsson  of  thb  defendant.  That  the  defend- 
ant is  a  married  woman,  at,  or  after  the  commencement  of  the  suit,  is  a 
proper  plea  in  abatement.  But  where  the  husband  is  civilly  dead,  as  if 
he  be  conGned  to  the  state  prison  for  life,  2  R.  S.  566,  $  20,  or  is  an  alien 
enemy,  residing  abroad,  either  of  these  facts  may  be  replied,  and  will 
oust  the  defendant  of  her  plea  in  abatement.  Vid.  I  Chit.  Pi.  886,  9, 
and  the  cases  there  cited. 

Other  plbas  to  the  process,  Ac.  It  is  also  matter  in  abatement  to 
the  process,  &c.  that  it  is  by  summons  against  a  defendant,  who  is  a 
non-resident  of  the  county  where  the  action  is  brought ;  or  by  process 
other  than  short  summons  or  short  attachment,  in  cases  where  the  latter 
Jcind  of  process  only  is  proper.  Vid.  ante,  452,  45:^,  461.  So  where  it 
is  by  warrant,  and  the  defendant  is  a  resident  freeholder,  or  man  of  a 
family,  and  the  necessary  proof  was  not  made  to  entitle  the  plaintiff  to 
his  warrant ;  or,  if  the  plaintiff  is  a  non-resident,  and  the  proper  security 
was  not  given.  Ante,  462.  So  where  the  process  was  by  attachment,  is* 
sued  without  the  proper  proof,  or  the  proper  security ;  but  not  where 
it  issued  upon  proper  proof,  though  false,  or  founded  in  mistake.  Ante, 
487.  9  John.  130.  Other  pleas  to  the  process,  &c.  are,  certain  cases 
of  privilege  fn>m  arrest  upon  a  warrant,  or  of  privilege  from  the  service 
of  other  process  mentioned,  ante,  505,  a»  to  privilege  from  service  hy 
summonM,  4^.  508  to  515,  qf  a  warranty  ^. ;  which  we  shall  by  and  by 
notice  more  particularly. 

As  to  any  defect  appearing  upon  the  face  of  the  process  or  return,  the 
proper  soMxle  in  which  to  avail  yourself  of  this  advantage  is,  to  state  your 
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objoction  Terbally  to  the  justice  and  move  to  set  aside  the  proceedings. 
And  a  variance  between  the  process  and  declaration  cannot  be  pleaded 
in  abatement.     12  Wen.  271. 

As  to  the  cause  of  abatement,  by  non-joinder  of  the  proper  defendants, 
vid.  ante,  555,  560. 

We  have  also  seen  that  a  plea  in  abatement,  for  the  cause  that  the 
plaintiffs  or  defendants  suing  or  being  sued  as  husband  or  wife,  are  not 
married,  is  proper.     Com.  Dig.  Abatement,  E.  6. 

^Vhen  a  misnomer  may  be  pleaded,  and  the  efiect  of  a  misnomer,  vid. 
ante,  583,  4,  5.  A  defendant  cannot  plead  a  misnomer  of  his  co-defend- 
ant in  abatement.  Lutw.  36.  The  misnomer  of  a  defendant  must,  in 
all  cases,  be  pleaded  in  abatement  4  Cowen,  148.  Vid.  also,  4  Cowen, 
157.  A  mistake  in  the  declaration  as  to  the  christian  name  of  a  plain' 
tijff  is  not  a  ground  of  nonsuit  at  the  trial ;  and  such  mistake  cannot  be 
taken  advantage  of,  except  by  a  plea  in  abatement  2  Hall's  N.  Y. 
Super.  Ct.  R.  569. 

Fifthly.  PuBAs  TO  TBDB  ACTION  OF  THB  PROCESS.  AJifth  ground  for 
pleading  in  abatement  is,  that  another  action  is  pending  for  the  same 
cause,  either  in  a  court  of  record  or  a  justice's  court,  or,  which  has  the 
same  effect,  that  the  defendant  first  commenced  an  action  against  the 
plaintiff*  in  which  the  plaintiff  is  compellable  to  set  off  the  demand  dis- 
closed in  his  declaration.  1  John.  283.  1  Cowen,  115.  And  it  makes 
no  diflference  whether  such  prior  suit  by  the  defendant,  was  by  sum- 
mons or  warrant  10  John.  238.  But  such  prior  warrant  must  be  ferv- 
edj  or,  in  other  words,  an  acUml  arrest  of  the  defendant  must  be  made, 
before  it  shall  be  deemed  the  commencement  of  a  suit  2  R.  S.  160,  § 
12.  Vid.  also  ante,  451.  Under  certain  circumstances,  even  where 
such  prior  suit  is  duly  commenced,  a  warrant  may  issue  at  the  suit  of 
the  defendant,  as  we  shall  notice  more  at  laiige  by  and  by.  Vid.  2  R. 
S.  165,  $  49.  But  a  suit  subsequently  commenced  can  never  be  plead- 
ed in  abatement.     1  Wheat.  R.  215. 

This  pendency  of  another  suit  can  only  be  pleaded  in  abatement,  3 
John.  259,  Com.  Dig.  Abatement,  H.  24,  except  in  a  penal  action, 
wherein  the  pendency  of  a  suit  by  another  person,  for  the  same  penalty, 
may  be  pleaded  in  bar.  1  Chit  PI.  393.  It  only  applies  where  the  other 
suit  is  in  the  same  court,  or  in  another  court,  deriving  its  jurisdiction  from 
the  same  government  or  authority.  9  John.  221.  A  plea,  therefore,  of 
an  action  pending  in  a  foreign  country,  or  in  another  state,  is  bad.  12 
John.  100.  9  id.  221.  And  it  has  been  held,  that  where  the  other  action 
was  brought  in  the  circuit  court  of  the  United  States  in  another  state,  the 
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pendency  of  the  proceedings  in  that  court  cannot  be  pleaded  in  abate- 
ment  of  an  action  in  this.  12  John.  99.  But  where  a  debt  due  to  the 
plaintiff,  had  been  attached  in  tfie  hands  of  the  garnishee,  under  a  for- 
eign attachment  in  the  state  of  Maryland/by  a  creditor  of  the  plaintiffs, 
it  was  held,  that  in  an  action  brought  by  the  plaintiffs,  against  their  debt- 
or, the  garnishee,  in  this  state,  he  might  plead  in  abatement  the  penden- 
cy of  the  foreign  attachment  in  Maryland.  5  John.  101.  And  vide, 
8  Cowen,  311.  Salk.  280,  pi.  6.  And  it  seems  that  the  pendency  of  a 
suit  against  a  vessel,  for  a  forfeiture,  in  the  district  court,  may  be  plead- 
ed in  abatement  of  an  action  of  trespass  for  making  the  seizure.  3 
Wheat.  R.  247.  In  a  suit  against  two,  founded  upon  a  joint  cause  of 
action  against  both,  one  of  the  defendants  cannot  defeat  the  action,  by 
pleading  in  abatement,  matters  which  are  applicable  to  himself  alone. 
To  make  a  plea  in  abatement  effectual  in  such  a  case,  all  the  defendants 
must  unite  in  the  plea,  and  it  cannot  be  interposed  by  one  alone.  1 
Hall's  N.  Y.  Super.  Ct.  R.  137.  The  pendency  of  two  suits  cannot  be 
pleaded  in  abatement  of  each  other,  unless  commenced  at  the  same 
time.  3  Wen.  258.  A  writ  of  error  pending,  may  be  pleaded  in  abate- 
ment to  a  suit  on  the  judgment ;  but  the  plea  must  state,  that  the  writ 
of  error  was  brought  before  the  action  was  commenced  on  the  judg- 
menty  and  must  show  all  those  steps  taken,- which  are  required  by  law 
to  make  it  a  supersedeas  of  execution.  2  John.  Cas.  312.  And  when 
a  writ  of  error  shaU  operate  as  a  supesedeas^  vid.  2  R.  S.  494,  5.  Upon 
the  same  principle,  where  a  certiorari  or  appeal  is  brought  on  a  justice's 
judgment,  its  pendency  may  bo  pleaded  in  abatement,  to  an  action  upon 
the  judgment,  but  it  must  appear,  that  such  certiorari  or  appeal  was 
brought  before  the  suit  was  commenced. 

Where  the  defendant  pleads  another  action  pending,  the  plaintiff  may, 
before  replication  to  the  plea  in  abatement,  discontinue  the  first  suit,  and 
that  without  leave  of  the  court  or  payment  of  costs.  1  John.  Cas.  897, 
8.  C.  Coleman,  97 ;  but  vid.  1  Chit.  PI.  894;  vid.  also  5  Mass.  R  174; 
by  which  means  he  will  be  enabled  to  reply,  no  such  record,  or  no  such 
suit  depending,  as  the  defendant  has  set  forth  in  his  plea,  and  thus  de- 
prive him  of  the  benefit  of  it 

Of  the  form  of  a  Plea  in  Abatement 

As  this  plea  professes  to  question  the  form  or  regularity  of  the  plain- 
tiff's proceedings,  and  goes  merely  in  delay  of  his  remedy,  the  law  ex- 
acts the  greatest  formality  and  accuracy  in  framing  it.  A  plea  in  abate- 
ment must  not  be  double ;  it  must  be  good  to  every  intent,  and  requires 
the  greatest  precision  and  certainty.    2  Saund.  209,  b.    2  John.  Cas. 
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812.  Co.  Litt.  808^  «.  8  T.  R.  186.  ITdlef,  42.  8  Wib.  418.  8 
Bingh.  416.  It  must  show  wherein  the  plaintiff  can  have  a  better  pre- 
cept  or  remedy,  or,  in  the  language  of  the  common  law  courts,  must 
giye  him  better  process.  6  Taunt  605.  4  T.  R.  224.  This  is  a  car- 
dinal principle :  Thus,  if,  in  an  action  of  assumpsit  against  A,  be  plead 
in  abatement  the  non-joinder  of  B,  as  a  joint  contractor*  and  the  plain- 
tiff take  issue  upon  the  plea,  and  it  appear  in  evidence  on  the  trial,  that 
the  contract  was  made  by  A,  B,  and  C,  judgment  must  be  rendered  in 
fayour  of  the  plaintiff;  for  the  defendant  has  not,  by  his  plea,  given  the 
plamtiff  a  better  writ.  IMTIntire  y*  Simmons,  Cor.  Spencer,  J.,  N.  York 
wttings,  November,  1815.  So,  if  the  defendant  plead  that  he  is  mis- 
named, or  that  a  wrong  addition  is  given  him  in  the  writ ;  he  must  show 
in  his  plea,  what  his  true  name  or  addition  is ;  and  thus  enable  the  plain- 
tiff to  avoid  a  similar  nustake  in  a  subsequent  suit.  Vid  Gould's  PL 
ch.  5,  $  67. 

This  plea  should  also  have  proper  and  apt  beginning  and  conclusion, 
2  Saund.  210,  n.  1 ;  and  it  is  laid  down  as  a  general  rule,  6  Taimt.  587, 
8  Marsh.  299,  8.  C,  that  a  plea  in  abatement  is  to  be  known  by  its  be- 
ginning and  conclusion  whatever  matter  it  may  contain.  2  John.  Cas. 
318.  10  John.  49.  Vid.  Grab.  Prac.  2d  ed.  228.  Gould's  PI.  ch.  5,  § 
145.  2  Saund.  209,  d.  1  Bac  Ab.  28.  Thus,  a  plea  commencing  and 
conchiding  in  abatement^  although  it  contain  matter  in  bar^  is  to  be  re- 
garded as  a  plea  in  abatement^  6  Taunt  587 ;  1  Bac.  Ab.  27 ;  Gould's 
PL  ch.  5,  §  147 ;  and  on  the  other  hand,  if  the  matter  pleaded  goes  only 
in  abatement,  (as  mimofner,  or  any  informality  in  the  proces$^  but  be- 
gins and  concludes  in  bcar^  the  plea  is  in  bar.  Id.  But  when  the  begin- 
ning and  conclusion  of  the  plea  differ,  (the  former  being  in  aftateinenl, 
and  the  latter  m  tor,  and  e  converWf)  there  is  some  confusion  in  the 
books,  as  to  the  effect  of  the  discrepancy  upon  tiie  character  of  the  plea, 
and  consequently  upon  the  mode  of  answering  it,  and  the  kind  of  judg- 
ment to  be  rendered  upon  it  On  this  subject,  the  late  Judge  Gould,  in 
his  excellent  treatise  on  pleading,  draws  the  following  distinctions  which 
are  unquestionably  correct  according  to  the  weight  of  authority.  When 
the  beginning  and  conclusion  of  the  plea  differ,  the  subject  matter  would 
seem  to  be  the  most  simple  and  obvious  criterion  of  its  character.  And 
such  is  the  established  rule,  when  the  applicaticm  of  this  criteri<Mi  would  fa- 
vor the /i2atii^;  though  it  is  otherwise,  when  the  same  criterion  would 
operate  in  favor  of  the  defendant :  a  distinction,  derived  from  the  policy 
of  discouraging  dttatory  pleas.  Thus,  if  matter,  which  goes  only  in  bar^ 
begins  in  abatement  and  concludes  in  bar,  or  e  oonverso ;  it  is  a  plea  m 
bar  by  reason  of  its  subject  matter ;  and  being  ill,  by  reason  of  the  dis- 

85 


074  OF  PLEAS. 

crepancy  between  iU  commencement  and  concla8ion»  the  plaintifl^  bjr 
demurring  as  in  bar^  that  is,  by  concluding  his  demurrer  with  a  prayer 
of  his  debt  or  damages^  is  entitled  to  final  judgment  upon  it.  So  also,  if 
matter  which  goes  only  in  abatement,  begins  in  bar  and  concludes  in 
abatement,  or  e  canverso^  the  plaintiff  may  demur  as  in  bar.  And  if 
he  thus  demurs,  he  entitles  himself  to  final  judgment.  But  if  issue  is 
joined  on  such  a  plea,  and  found  for  the  defendant^  the  judgment  will  be, 
as  on  a  plea  in  abatement ;  though  if  the  same  issue  were  found  for  the 
plaintiffs  he  would  be  entitled  to  judgment  in  chief.  If  a  plea  of  matter, 
which  goes  indifferently,  either  in  bar  or  in  abatement,  differs  in  its 
commencement  and  conclusion,  the  plaintiff  may  with  equal  propriety, 
demur  to  it,  either  as  in  bar  or  in  abatement.  For  the  beginning  and 
conclusion  neutralize  each  other,  as  regards  the  character  of  the  plea ; 
and  its  subject  matter^  (as  it  may  operate  either  way,)  furnishes  no  cri- 
terion. The  judgment  will  therefore  follow  the  nature  of  the  prayer 
with  which  the  demurrer  concludes.  It  is  obvious  then,  that  the  coarse 
most  advantageous  to  the  plaintiff,  is  to  demur  to  the  plea,  as  in  bar  ;  as 
by  thus  demurring,  he  will  entitle  himself  to  judgment  of  recovery.  For 
the  above  remarks,  vid.  Gould's  PI.  ch.  5,  §  149  to  152. 

To  illustrate  the  above  rules,  giving  a  character  to  this  plea,  suppose 
a  plea  to  commence  thus :  ^  the  defendant  prays  judgment  tdkether  he 
ought  to  answer  the  plaintiffs  because  he  says!*  4^c. ;  and  then  going  on, 
and  setting  forth  a  release^  which  is  matter  in  bar^  should  conclude, 
"  wherefore  he  prays  judgment,  whether  he  ought  to  answer  the  said 
plaintiff.^  Here  the  plea  begins  and  concludes  as  a  plea  in  abatement^ 
which  relates  to  the  person  of  the  plaintiff  or  defendant,  and  for  this  rea- 
son, although  it  contains  matter  in  bar,  viz.  a  release^  yet  it  shall  be  es- 
teemed a  plea  in  abatement^  and  upon  a  demurrer  thereto,  a  judgment 
for  the  plaintiff  upon  such  demurrer  would  be,  that  the  defendant  an- 
swer  over  to  the  plaintiff's  declaration,  and  not,  as  upon  a  plea  in  &zr, 
that  the  plaintiff  do  recover  his  claim  against  the  defendant ;  and  it  is 
principally  in  reference  to  the  judgment^  which  we  shall  hereafter  con- 
sider, that  the  above  distinctions  are  considered  important.  This  dis- 
tinction, however,  I  have  no  doubt,  must  be  confined  to  courts  of  rec- 
ord. If  the  matter  be  in  bar,  whatever  the  beginning  or  conclusion,  in  a 
justices  court,  the  plea  must  be  esteemed  in  bar ;  and  any  defect  in  the 
beginning  or  conclusion,  which  is  mere  matter  of  form,  must  be  taken 
advantage  of  by  special  demurrer.  Vid.  2  John*  Cas.  813.  8  T.  R. 
186.  In  these  last  cases,  it  was  said  that  a  formal  defect  must  be  ob- 
jected to  by  special  demurrer,  even  in  a  plea  in  abatement.  But  vid. 
Gould's  PL  ch.  9,  §  12,  where  it  is  said  that  in  dilatory  pleas,  defects  in 
form  are  reached  by  general  demurrer. 
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The  commencement  of  a  plea  in  bar  is,  ^  that  the  plaintiff  ought  not 
to  haye  and  maintain  his  aforesaid  action  thereof  against  the  defendant,** 
▼id.  ante,  570,  as  we  shall  see  more  at  large  hereafter. 

By  this  brief  illustration,  the  nature,  meaning  and  object  of  the  above 
ndes,  determining  the  character  of  a  plea  in  abatement,  will  be  under- 
stood. They  are,  to  be  sure,  of  no  great  importance  in  a  justice's  court, 
from  the  liberality  with  which  a  party  ought  to  be  allowed  to  amend  his 
plea  in  bar,  if  it  be  really  so,  even  on  a  judgment  against  him  upon  de. 
murrer,  which,  in  effect,  allows  of  an  answer  over  the  same  as  a  judg- 
ment, upon  demurrer,  against  a  plea  in  abatement ;  but  it  is  held  that  a 
plea  in  abatement  cannot  be  amended,  5  Wen.  72,  and  it  is  the  better 
opinion,  perhaps,  that  the  plaintiff  need  never  demur  specially  to  such 
pleas,  but  a  general  demurrer  will  reach  every  defect.  Vid.  Grould's 
PI.  ch.  9,  §  12,  and  the  cases  there  cited  in  note  («).  Hence  the  above 
distinctions  may  possibly  be  of  occasional  use  to  the  justice,  as  an  auxil- 
iary guide  to  his  conduct  on  the  subject  of  these  pleas ;  as  whether  a 
particular  plea  is  a  subject  of  amendment,  or  its  defects  reached  by  a 
general  demurrer,  where  they  are  merely  defects  of  form.  And  again, 
a  plea  in  abatement  cannot  be  pleaded  after  a  plea  in  bar,  neither  can 
a  plea  in  bar,  and  a  plea  in  abatement,  be  pleaded  at  the  same  time,  2 
Cowen,  417 ;  13  Wen.  285 ;  and  if  the  defendant  plead  in  abatement  and 
in  bar  at  the  same  time  in  two  several  pleas,  the  plea  in  bar  being  first, 
the  justice  may  treat  the  plea  in  abatement  as  a  nullity,  and  it  need  not 
be  answered.  1  John.  Cas.  101.  Here,  again,  the  above  formal  rules 
may  be  of  use  ;  and  so,  perhaps,  in  some  other  cases.  Where  a  plea 
has  no  formal  commencement  or  conclusion,  its  character  must  be  de- 
termined by  its  matter  only.  2  John.  Cas.  313.  A  plea  of  a  misno- 
mer, it  is  said,  must  be  pleaded  in  proper  person.  2  Saund.  209,  b. 
There  are,  however,  precedents  to  the  contrary ;  vid.  2  Saund.  209,  b. 
1  Chit.  PI.  898 ;  and  in  Ld.  Raym.  509,  Holt,  Ch.  J.  was  of  opinion, 
that  a  misnomer  pleaded  by  attorney,  was  good  cause  to  refuse  the  plea, 
but  not  to  demur.  A  plea  to  the  jurisdiction  of  the  court  must  also  be 
pleaded  in  person,  and  not  by  attorney.  2  Saund.  200,  c.  1  Chit.  PI. 
898.  2  W.  Blac.  1094.  So  if  a  single  woman  contract  a  debt,  and  af- 
terwards marry,  and  is  sued  as  a  single  woman,  she  must  plead  her  be* 
ing  a  married  woman  in  abatement,  in  person,  and  not  by  attorney.  2 
Saund.  209,  c.  1  Chit.  PL  399.  But,  with  these  exceptions,  pleas  in 
abatement  may  be  pleaded  by  attorney.  1  Chit.  PI.  398.  Vid.  also 
Grab.  Prac  2d  ed.  229.  Where  the  defendant  is  bound  to  appear  in  a 
particular  manner,  as  in  case  of  infants,  married  women,  sued  as  such, 
idiots  and  lunatics,  &c.  their  pleas,  of  whatever  nature,  must,  of  course, 
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be  pleaded  and  conducted  by  the  peraon  legally  authorixed  to  answer 
for  them,  as  in  the  cases  mentioned,  ante,  588  to  586,  and  Tid.  also,  1 
Chit  PI.  890.    2  id.  410. 

Beguming  and  eonchukn  of  a  Plea  tn  AbaitemtnU 

1.  In  pleading  to  the  jurisdiction  of  the  court,  the  plea  begins  and  con- 
cludes, by  praying  judgment,  if  the  court  wiU  take  furiher  cognizance  cf 
the  suit.     1  Bac  Abr.  28.    2  Saund.  200,  d. 

2.  Where  the  defendant  pleads  in  abatement  of  the  process,  a  matter 
apparent  on  the  face  of  it,  (as  that  there  are  not  six  dajrs  between  the  test 
and  return  of  a  summons,  for  instance,)  he  must  begin  and  conclude  bis 
plea  by  praying  judgment  of  the  process^  and  that  ike  same  may  be  quash- 
ed. 2  Saund  200,  a.  d.  and  y\d.  further  as  to  the  payer  qfjudgment^  id. 
But  we  before  mentioned,  that  the  better  way  to  take  advantage  of  the 
defect  appearing  in  the  process  or  return  is,  to  move  to  set  the  same 
aside.    Ante,  670. 

Where  the  plea  in  abatement  of  the  process  is  founded  on  some  ex- 
trinsic matter,  such  as  a  misnomer,  &c  not  appearing  on  the  face  of  the 
process,  it  may  commence  and  conclude  in  the  same  way,  though  the 
practice  is  said  in  strictness  to  be,  merely  to  conclude  with  praying  judg- 
ment of  the  process,  6cc.  2  Saund.  200,  a.  d.  A  plea  of  misnomer  of 
the  defendant  is  bad,  which  begins  thus :  "  And  the  said  Richard^  sued 
by  the  name  of  Robert,''  &c.  5  T.  R.  487,  or  thus :  ^  And  he  against 
whom  the  plaintiff  has  brought  his  suit,  by  the  name  of  Richard  Roe^  &c. 
8  T.  R.  51 5.     5  Taunt  652,  653,  a. 

8.  ^In  pleading  to  the  person,  either  of  the  pluntiff  or  defendant,  the 
prayer  is  oi  judgment  whether  the  defendant  ought  to  answer^  or  the  pktin' 
tiff  to  be  answered,  accordingly  as  the  plea  relates  to  the  person  of  the 
plaintiff  or  defendant  Yid.  2  Saund.  200,  d. ;  5  Mod.  144,  and  Tid.  fur- 
ther, 2  Saund.  210,  c. ;  1  Bac.  Abr.  28. 

Yet  it  is  said,  that  a  plea  of  privilege  of  an  attorney  (which  is  a  plea 
to  the  person)  concluding  with  a  prayer,  as  in  a  plea  to  the  jurisdiction 
whether  the  court  will  take  further  cognizance  of  the  suit,  is  not  a  nullity, 
1  John.  Cas.  328,  and,  indeed,  such  a  plea  has  been  adjudged  good  upon 
demurrer,  12  East,  544,  and  this  seems  a  very  appropriate  mode  of  pray- 
ing judgment  in  a  justice's  court,  upon  a  plea  in  abatement,  by  an  attor- 
ney of  the  higher  courts,  when  arrested  on  propess  issued  from  a  justice'ft 
court;  for  they  are  expressly  privileged  from  arrest  while  their  re- 
spective  courts  are  sitting,  in  case  they  are  actually  employed,  in  some 
cause  pending  and  then  to  be  heard,  or  when  attending  on  a  reference, 
and  for  a  reasonable  time  after  the  hearing.    Yid.  ante,  500. 
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If  the  death  of  the  party  be  pleaded  in  abatement,  the  defendant  must 
not  pray  judgment  of  the  process  and  that  ike  same  may  be  quashed^  but 
tf  the  court  will  proceed  any  further;  for  the  writ  was  in  fact  abated 
before,  by  the  death  of  the  party.    8  Lev.  120. 

A  plea  in  abatement  must  pray  the  proper  judgment,  or  the  court  is 
not  bound  to  gire  it,  as  they  are  upon  a  plea  in  bar,  10  East,  87,  and  un- 
less the  proper  judgment  be  prayed,  it  will  be  bad  on  demurrer.  3  T. 
R.  185. 

Pleas  in  abatement  are  not  amendable,  because  they  are  dilatory,  and 
do  not  go  to  the  merits  of  the  action.  1  Selw.  Pr.  275.  5  Wen.  72. 
But  yet  it  would  be  advisable,  where  matter  in  bar  is  pleaded  in  abate- 
ment, to  sufler  the  party  to  amend  such  plea  if  overruled  upon  demur- 
rer, and,  indeed,  such  would  be  the  efiect  of  the  judgment  itself;  for  the 
party,  in  such  case,  is  always  bound  to  answer  further. 

T(ie  plaintiff,  moreover,  need  not  point  out  the  particular  defect  of  the 
plea  in  abatement,  though  it  be  merely  formal,  as  he  must  do  upon  de- 
murrer, in  other  cases ;  but  a  general  deihurrer  reaches  every  defect. 
2  Maule  &  Sel.  485.  Ld.  Raym.  1015.  Vid.  also  Gould's  PI.  ch.  9,  § 
12,  and  the  cases  there  cited  in  note  (»). 

When  one  plea  in  abatement  is  overruled,  the  defendant  may  plead 
another,  provided  he  does  not  invert  the  established  order  of  pleading, 
which  is,  1.  To  the  jurisdiction  of  the  court;  2.  To  the  person  of  the 
plaintiff;  8.  To  the  person  of  the  defendant ;  4.  To  the  process.  Yid. 
Dunlap's  Prac.  428,  445.  Grab.  Prac.  2d  ed.  224.  But  the  latter  plea 
must  not  be  repugnant  to  the  former.  Dunl.  Prac.  445.  Com.  Dig.  Abate- 
ment, i.  4.  A  plea  in  the  second,  third,  or  fourth  order  of  pleading,  waives 
all  right  to  plead  any  matter  whatever  in  abatement.  1  John  Cas.  101. 
These  pleas  in  abatement  must  be  verified  by  affidavit,  or  by  some 
other  evidence.  2  IL  S.  276,  §  21.  But  if  the  matter  of  the  plea  appear 
upon  the  face  of  the  process  or  proceedings  before  the  justice,  no  affida- 
vit of  verification  is  necessary.  Vid.  Grab.  Prac.  2d  ed.  229.  The  affi- 
davit may  be  made  by  the  defendant  or  a  third  person.  Id.  And  the 
plea  may  be  verified  by  proof  other  than  by  affidavit — ^this  is  authorized 
by  the  very  terms  of  the  statute.  The  affidavit  may  be  in  the  following 
fonot  and  should  be  inserted  immediately  after  the  plea : 
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FORM  OF  AN  AFFIDAVIT  OF  VBRIFICATION  TO  A  PLBA  HT  ABATEXBNT. 

Saratoga  County,  ss.  Jambs  Jackson,  the  above  Darned  defendaDt, 
being  duly  sworn,  says  that  the  above  plea  is  true  in  substaace  and  mat- 
ter of  fact,  to  his  best  knowledge  and  belief. 

Jambs  Jackson. 

Sworn  before  me  this 
day  of ,  1840. 

Ransom  Cook,  Justice  of  the  Peace. 

FORliS  OF  PLBAS  IN  ABATEMENT. 

For  the  reasons  stated  ante,  668,  we  give  no  forms  of  pleas  to  the 
jurisdiction  of  the  court*  They  are  seldom  or  never  heard  of  in  a  jus- 
tice's court 

To  THE  PROCESS  AND  DECLARATION. — Non-joiuder  of  a  tenant  in  com- 
num^  in  trespass  for  takings  or  injuring  goods  or  chattels. 

Richard  Roe 

ads. 

James  Jackson. 

The  said  D.  prays  judgment  of  the  summons  in  this  cause,  and  that 
the  same  may  be  quashed,  because  he  says,  that  the  said  several  goods 
and  chattels  mentioned  in  the  said  declaration,  at  the  time  of  the  said 
supposed  trespass,  if  any  such  there  were,  were  the  proper  goods  and  chat- 
tels of  the  said  P.  and  one  John  Styles^  and  not  of  the  said  P.  alone  ;  and 
that  the  said  P.  and  the  said  John  Styles  then  possessed  the  same  goods 
and  chattels,  as  tenants  in  common ;  which  said  J(An  Styles  is  still  living, 
to  wit,  at  the  town  of  Saratoga  Springs,  in  the  county  aforesaid.  And 
this  he,  the  said  D.,  is  ready  to  verify,  &c.  Wherefore  he  prays  judg- 
ment of  the  said  summons,  and  that  the  same  may  be  quashed. 

The  same  form  will  answer  in  trover^  or  trespass  on  the  case,  for  tak- 
ing or  injuring  personal  property,  only  substitute  the  word  ^grievanoej* 
or  *^  grievances^  for  "  trespass!*  or  "  trespasses,^ 

When  the  plea  in  abatement  of  non-joinder,  is  to  the  whole  of  the  ac- 
tion, it  is  not  necessary  to  plead  in  abatement  both  of  the  process  and 
declaration,  though  this  may  be  done  ;  but  it  is  sufficient  to  plead  to  the 
process  only ;  but  where  it  is  intended  to  plead  in  abatement  of  only 
part  of  the  process,  (which  may  be  done,)  as  if  the  cause  of  abatement 
arise  from  some  of  the  counts  in  the  declaration,  or,  in  the  last  form,  from 
some  of  the  goods  being  jointly  owned  by  the  plaintiff  and  another,  the 
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defendant  must  plead  in  abatement  of  both.    S  Saund.  210,  n.  c.  and 
the  precedent,  2  Bos.  &  Pull.  420. 

And  an  action  may  be  thus  abated  as  to  part,  and  remain  good  as  to 
the  residue ;  and  the  defendant  may  plead  in  abatement  as  to  part,  and 
demur,  or  plead  in  bar  to  the  residue  of  the  process  and  declaration. 
The  settled  rale  on  this  subject  is,  that  where  the  plaintiff  in  any  action 
which  is  cognizable  before  a  justice,  demands  two  things,  and  it  appears 
from  his  own  showing  that  he  cannot  have  an  action  or  better  process  for 
one  of  them,  the  process  shall  not  abate  in  the  whole,  but  shall  stand  for 
so  much  as  is  good ;  but  if  it  appear  that  he  has  a  cause  of  action  for 
both  the  things  demanded,  but  the  process  is  not  the  proper  process  for 
one  of  them,  but  he  may  have  another  action  for  it,  in  another  form  or 
right,  the  whole  process  shall  abate.  Thus,  if  executors  should  bring  an 
action  ybr  breaking  the  testator^s  close^  and  taking  away  a  certain  sum  of 
money,  in  the  testator's  life  time,  though  the  writ  will  not  lie  for  breaking 
the  close,  vid.  ante,  557,  8,  yet  it  is  good  for  taking  away  the  money.  Id. 
And  again,  where  the  plaintiff  brought  an  action  of  assumpsit  as  adroinis* 
trator,  and  declared  in  several  counts  on  four  several  promises,  of  which 
three  were  laid  to  the  intestate,  and  the  fourth  was  on  an  account  stated^  or 
balance  si  rack,  between  the  plaintiff  and  defendant,  of  matters  in  the 
jdaintiflT's own  right;  on  demurrer,  the  court  abated  the  whole  action, 
because  the  plaintiff  could  not  join  a  count  for  moneys  due  to  his  testator 
with  a  count  for  money  due  in  his  own  right.  Vid.  the  cases  cited  in 
Duntap's  Prac.  437,  8.  Vid  also  Gould's  PI.  ch.  5,  ^  157.  But  in  these 
cases,  where  the  cause  for  abating  the  whole  writ  grows  out  of  the  form 
of  the  plaintiff's  declaring,  whether  the  question  arise  upon  demurrer,  or 
plea  in  abatement,  the  justice  may,  I  think,  suffer  the  plaintiff  to  amend, 
as  in  a  misjoinder  of  action.  Vid.  ante,  563,  4.  And  where  the  cause  of 
abatement  does  not  appear  upon  the  declaraticMi,  but  is  pleaded  by  the 
defendant,  and  relates  to  but  part  of  the  process  and  declaration,  then,  in 
all  cases,  a  part  may  abate  and  the  residue  stand  good.  2  Bos.  &  PulL 
422,3. 

If  a  plea  in  abatement  contain  matter  which  goes  in  part  abatement 
of  the  process  only,  but  conclude  with  a  prayer  that  the  whole  process 
may  be  abated,  the  court  may  still  abate  so  much  only  as  the  matter 
pleaded  applies  to.    2  Saund.  210,  d.    2  Bos.  &  PulL  422. 

In  trespass  to  personal  property. — Non-joinder  of  a  joint  tenant  by 
the  plaintiffs  as  to  part  of  the  goods  ;  and  general  issue^  as  to  the  residue. 

And  the  said  D.,  as  to  the  taking  and  carrying  away  and  converting  to 
his  own  use,  the  said  bed,  two  blankets,  and  two  pillow  cases,  in  the  said 
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declaration  mentioiied,  prays  judgment  of  the  munnMHia  and  declaration 
in  this  cause,  because  he  says  that  the  said  bed,  two  blankets  and  two 
pillow  cases,  at  the  time  of  the  said  supposed  trespass,  if  any  such  there 
were,  were  the  prq)er  goods  and  chattels  of  the  said  P.,  and  one  John 
Styles,  and  not  of  the  said  P.  alone ;  and  that  the  said  P.  and  the  said  John 
Styles  then  possessed  the  said  goods  and  chattels  as  joint  tenants ;  which 
said  John  Styles  is  still  living,  to  wit,  at,  dec.  and  this  he,  the  said  D.,  is 
ready  to  verify,  &c.  Wherefore,  as  to  the  taking  and  carrying  away, 
and  converting  to  his  own  use,  the  said  bed,  dec  he  prays  judgment  of 
the  said  summons  and  declaration,  and  that  the  same  may  be  quashed. 
And  as  to  the  taking  and  carrying  away,  and  converting  to  his  own  use, 
the  residue  of  the  goods  and  chattels  in  the  said  declaration  mentioned, 
he  the  said  D.  says  he  is  not  guilty  thereof,  in  manner  and  form  as  the 

said  P.  hath  alleged. 

« 

If  there  be  several  counts,  setting  forth  the  taking,  &;c.  of  the  same 
goods  and  chattels,  or  other  goods  and  chattels,  the  allegations  in  each 
count  may  be  met  in  the  same  way,  according  to  the  fact,  by  pleading  in 
abatement  as  to  the  taking,  ^,  in  the  first  count,  and  the  general  issue, 
or  other  plea  in  bar,  or  abatement,  as  to  the  taking,  ^.  the  residue  of 
the  goods  in  that  count,  and  so  in  the  same  manner  of  the  2d  count,  de- 
signating them  in  the  pleas,  Ist,  2d,  and  3d  counts,  dec.  to  any  number. 

These  forms  can  easily  be  adapted  to  trover,  case,  &;c.  and  other 
wrongs  to  personal  property,  unaccompanied  with  force,  which  are  styled, 
in  pleaduig,gTietHince«,  instead  oi  trespasses. 

Thus,  in  trover,  say  : 

And  the  said  D.,  as  to  the  converting,  dec  of  the  said  bed,  dec.  as  men- 
tioned in  the  said  declaration,  prays  judgment  of  the  said  summons,  dec. 
because  he  says,  that  at  the  time  of  the  committing  of  the  said  supposed 
grievance,  if  any  such  there  were,  dec.  [omitting,  in  trover  and  other  ac- 
tions, the  allegation  that  they  possessed  them  as  tenants  in  common,  &a 
at  the  time  of  the  grievance,  where  the  action  presupposes  the  goods,  dec 
out  of  their  possession,  when  the  injury  is  committed.] 

And  the  general  issue,  or  other  plea  in  bar,  as  to  the  converting,  dec  of 
the  residue  of  the  said  goods  and  chattels  in  the  said  declaration  men* 
tioned,  may  also  be  pleaded,  according  to  the  fact. 


OF  PL£AS.  681 

TUMPAiB  ON  LANiMi — Non-joinder  of  a  tenant  in  common  by  ihe  flaintiff* 

The  said  D.  prays  judgment  of  the  sammons  and  declaration  in  this 
ciQfle,  and  that  the  same  may  be  quashed,  because  he  says,  that  the  said 
close  was,  at  the  time  of  the  said  several  supposed  trespasses,  the  close 
of  the  said  P.  and  one  Jchn  Styles^  and  not  of  the  said  P.  alone.  And 
that  they  then  possessed  the  same  as  tenants  in  common.  And  the  said 
D.  avers  that  the  said  John  Styles  is  still  living,  to  wit,  at,  ^  and  this, 
4<^    Wherefore,  4^.  {as  in  the  last.) 

This  plea  is  also  proper  in  actions  on  the  cascp  f  )r  an  injury  to  real 
property,  as  for  a  nuisance,  or  suffering  fire  to  bum  over  the  plaintiff's 
land,  &c. 

As  to  whether  this  plea  is  such  a  plea  of  title  as  will,  oust  the  justice  of 
jurisdiction,  the  requirements  of  the  statute  in  such  cases  being  complied 
with,  vid.  our  remarks  post,  on  the  subject  of  pleas  of  title  in  bar. 


ASSUMPSIT — Non-joindef^  of  a  joint  promissor. 

Pray  judgment  of  the  summons  or  uxxrranU  4^.  and  say  : 
Because  he  says,  that  the  said  several  supposed  promises,  if  any  such 
were  made,  were  made  jointly  with  one  John  Styles^  and  not  by  the  said 
D.  only,  and  the  said  John  Styles  is  still  living,  to  wit,  at,  4^  and  this, 
4rc.  Wherefore,  ^*  {as  before.) 

If  there  be  several  counts  in  the  declaration,  for  several  causes  of  ac- 
tion, some  of  which  have  no  foundation  in  fact,  limit  your  plea  in  abate- 
ment, according  to  the  truth  of  the  case,  or  you  may  endanger  your 
whole  defence.  Thus,  suppose  a  declaration  for  xjoork^  which  was  done 
for  you  and  another,  in  one  count,  and  another  count  for  money  lent^  an* 
other  for  money  paid^  ^.  which  two  last  charges  are  false,  you  should 
plead  thus : 

Non-joinder  of  co^promissor  in  the  first  county  and  general  issue  as  to  the 

two  last  counts. 

The  said  D.,  as  to  the  promise  mentioned  in  the  first  count  of  the  said 
declaration,  prays  judgment  of  the  summons  and  declaration,  {or  war» 
rant  and  declaration  according  to  ihe  fact^  and  that  the  same  may  be 
quashed,  because  he  says,  that  the  said  promise  in  the  said  first  count 
mentioned,  if  any  such  were  made,  was  made  jointly  with  one  John 
Styles^  and  not  by  the  said  D.  only,  which  said  J^n  Styles  is  still  living, 

86 
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to  wit,  at,  dE:c.  and  this  he  is  ready  to  verify,  &c.  Wherefore,  as  to  the 
said  promise,  mentioned  in  the  first  count,  he  prays  judgment  of  the  said 
summons,  (or  warrant)  and  declaration,  and  that  the  same  may  be 
quashed. 

And  as  to  the  said  two  last  counts  of  the  said  declaration,  be  says, 
that  he  did  not  undertake  and  promise  in  manner  and  form  as  is  therein 
alleged. 

Again,  suppose  the  plaintiff  declares  against  you,  in  one  count,  for 
goods  sold  and  delivered^  a  part  of  which  goods,  you  purchased  ahme^ 
and  a  part  were  purchased  by  you  and  your  partner:  If  you  plead  in 
bar,  the  plaintiff  may  go  for  the  whole  under  this  single  count*  Tou 
must  therefore,  in  this  and  the  like  cases,  plead  in  abatement  as  to  part 
of  the  claim  and  in  bar  as  to  the  residue,  (if  you  have  a  bar.  )    Thus : 

Non^joinder  of  co-promissory  as  to  part,  and  statute  of  limitations  as  to 

the  residue  of  the  same  count. 

The  said  D.,  as  to  certain  goods,  part  and  parcel  of  the  said  goods, 
wares  and  merchandize  mentioned  in  the  said  declaration,  viz.  (here 
mention  them,  if  you  have  a  bill  of  particulars ;  if  not,  say)  of  the  value  of 
810,  and  the  sale  and  delivery  thereof,  to  the  said  D.,  and  his  promise  to 
pay  the  said  P.  therefor,  as  alleged  in  the  said  declaration,  prays  judg- 
ment of  the  warrant  and  declaration  in  this  cause,  and  that  the  same 
may  be  quashed,  because  he  says,  that  the  said  promise  to  pay  the  said 
P.  therefor,  if  any  such  were  made,  was  made  jointly  with  one  John  Styles, 
and  not  by  the  said  D.  only,  which  said  John  Styles  is  still  living,  to  wit, 
at,  ^.  and  this  he  is  ready  to  verify,  4^.  Wherefore,  as  to  the  said 
promise  before  mentioned  in  this  plea,  he  prays  judgment  of  the  said 
warrant  and  declaration,  and  that  the  same  may  be  quashed.  And,  as 
to  the  residue  of  the  said  cause  of  action  in  the  said  declaration  men- 
tioned, the  said  D.  says,  that  the  said  P.  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says  that  he  did  not 
undertake  and  promise,  in  manner  and  form  as  the  said  P.  has  above 
thereof  alleged,  at  any  time  within  six  years  next  before  the  commence- 
ment of  this  suit ;  and  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment  as  to  the  said  residue  of  the  said  cause  of  action,  and  that  the 
said  P.  may  be  barred  from  having  and  maintaining  his  aforesaid  action 
thereof  against  the  said  D. 

In  pleading  non-joinder  to  debt  on  bond,  or  other  sealed  instrument, 
or  in  covenant  thereon,  the  plea  craves  oyer  of  the  deed,  and  sets  it 


OF  PLEAS.  688 

forth,  and  then  avers,  that  the  party  omitted,  sealed  and  delivered  the 
deed,  and  not  the  defendant  only,  and  that  the  co-obligor,  ^.  is  still 
living,  &c.  The  formal  parts  are  framed  on  a  similar  plan  with  the 
above  pleas  of  non-joinder  in  other  cases.  Vid.  2  Chit.  PI.  901,  and 
cases  there  cited. 

The  following  is  the  form  of  craving  oyer  in  all  cases :  (and  that  the 
party  has  a  right  to  oyer,  vid.  ante,  596,  7.) 


ada  >     '^^^  ^^  ^'  craves  oyer  of  the  said  deed,  in  the  said 


Form  ofcramng  oyer  by  defendant. 
Richard  Roe 
James  J^chon.  j  declaration  mentioned, 

If  it  is  produced,  the  plea  then  goes  on  to  say,  ^  and  it  is  read  to  himf 
in  these  words^  viz,  (setting  forth  the  deed  verbaiimf  and  then  proceeding 
thus :)  tohich  being  read  and  heard^  the  said  D.  says^  ^,  (pleading  in 
abatement,  or  in  bar,  as  suits  the  defendant's  case.)  And  so,  if  the  plain- 
tiff  wishes  oyer  of  a  deed  pleaded  on  the  part  of  the  defendant,  he  is  en- 
titled to  it  on  a  similar  demand,  and  may  set  it  forth  as  a  part  of  his 
replication,  if  he  shall  deem  it  necessary.  As  if  the  defendant  should 
plead  a  release,  or  other  sealed  instrument  in  bar. 

When  non-joinder  should  be  pleaded  in  abatement,  vid.  ante,  564,  5, 
6,  and  560. 

Misnomer  rf  defendant  in  the  diristian  name. 
Richard  Hoe,  8ued'^ 

^ick  fi^"*^  ^   >    ^^^  Judgment  of  the  process  and  declaration  as 
ads. '  j  *?/*^«»  4^- 

James  Jackson,      ^ 

Because  he  says,  that  he  was  named  and  called  by  the  name  of  Rich- 
ard Rocj  and  by  the  said  christian  name  of  Richard  hath  always  been 
called  and  known,  without  this,  that  the  said  D.  ever  was  named,  called 
or  known,  by  the  christain  name  of  Dick^  as  the  said  P.  has  above  in 
declaring  supposed. 

The  above  may  easily  be  altered  to  meet  a  misnomer  of  the  surname, 
and  so  of  a  misnomer  of  the  plaintiff. 

When  this  plea  is  proper,  vid.  ante,  583  to  586. 

Partners  must  sue  and  be  sued  in  their  names  at  length,  and  not  in  the 
name  of  their  firm.     1  Penning.  R.  75.    Id.  187.    Ante,  457. 
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Whether  misnomer  shoald  be  pleaded  in  proper  person*  vid.  ante*  675. 

Two  names,  substantially  varying  in  sound  in  their  origin  and  com- 
mon  use,  are  esteemed  in  law  different  names.  2  Roll.  Abr.  135. 
Palm.  71. 

A  defendant  may  always  be  sued  by  the  name  which  he  has  signed  in 
dealing  with  the  plaintiff,  though  but  in  a  single  instance,  6  Taunt  530 ; 
and  such  an  act  would  prove  the  replication,  that  he  is  known  by  the 
name  signed.    Id. 

The  omission  of  junior  to  a  name  cannot  be  pleaded,  except  where 
there  are  father  and  son  of  the  same  name.    Com.  Dig.  Abatement,  F.  21. 

A  plea  in  abatement  is  valid,  without  mentioning  any  place,  as  I  have 
done  in  several  of  the  above  pleas.  And  the  omission  is  not  even  a  de- 
fect of  form.  And,  though  it  do  mention  a  place,  which  is  out  of  the 
county  where  the  cause  is  to  be  tried,  this  may  be  rejected  as  surplus* 
age,  and  of  course  will  not  render  the  plea  vicious. 

7b  a  warrant. — That  the  defendant  is  a  freeholder  of  the  county^  and  no 

oath  made. 

The  said  D.  prays  judgment  of  the  warrant  in  this  cause,  and  that  the 
same  may  be  quashed,  because  he  says,  that  at  the  time  of  suing  out  the 
same,  he  the  said  D.  was  and  still  is  a  freeholder,  actually  residing  in  the 
county  of  Saratoga,  and  that  the  said  P.  then  did  and  still  does  reside  in 
the  same  county ;  and  that  on  applying  for  the  said  warrant,  it  was  not 
made  to  appear  to  the  satisfaction  of  the  justice  who  issued  the  warrant 
in  this  cause,  by  the  affidavit  of  the  applicant  or  of  any  other  person, 
either  that  the  said  D.  was  about  to  depart  from  the  said  county  with 
intent  not  to  return  thereto,  or  that  the  said  P.  would  be  in  danger  of 
losing  his  debt  or  demand  against  the  said  D.,  for  which  this  suit  is 
brought,  unless  the  process  thereof  against  the  said  D.  should  be  by  war- 
rant, and  this  he  is  ready  to  verify.  Wherefore  he  the  said  D.  prays 
judgment,  and  that  the  said  warrant  may  be  quashed. 

If  the  defendant  is  a  man  of  a  family,  but  not  a  freeholder,  say,  **  uxts 
and  still  is  an  inhabitant  of  the  send  county^  having  a  family  f**  &c.  omit- 
XiDg  freeholder. 

If  the  plaintiff  be  a  non-resident  of  the  county,  but  omitted  the  prop- 
er proof  or  security,  the  above  plea  may  be  in  the  same  form,  omit- 
ting the  allegation  that  the  plaintiff  is  a  resident  of  the  county,  and  add- 
ing to  the  words,  ^  unless  the  process  thereof  against  the  said  D.  should 
be  by  warrant,**  these  words :  ^  nor  did  the  said  P.,  being  a  non-resident 


OF  PLEAS.  685 

of  the  said  county,  tender  to  the  said  justice,  uor  did  he  the  said  justice 
receive  of  the  said  D.  security  for  any  sum  which  might  be  adjudged 
against  him  the  said  P.  in  this  cause."  Or  if  no  proof  of  the  plaintiff's 
non-residence  have  been  taken  by  the  justice,  instead  of  the  last  clause, 
add  the  following :  ^  nor  did  the  said  D.,  upon  whose  application  the  said 
warrant  was  issued,  or  any  other  person,  by  affidavit,  state  that  he  was  a 
non-resident  of  the  said  county,  or  any  fact  or  circumstance,  facts  or  cir- 
cumstances, showing  that  he  was  a  non-resident  of  the  said  county,  or 
whereby  the  said  justice  might  the  better  judge  of  the  necessity  and  pro- 
priety of  issaing  the  said  warrant/'    Yid.  2  R.  S.  161,  $  19.    Ante,  462. 

The  intendment  of  the  law,  (on  an  issue  joined  upon  this  plea,)  would 
most  probably  be,  that  the  warrant  was  regularly  issued  by  the  magis- 
trate, until  the  contrary  be  shown  by  the  defendant.  So,  that  if  he  is 
not  possessed  of  some  evidence  negating  the  fact  of  its  regularity,  his 
plea  will  be  of  no  avail,  unless  the  plaintiff  admit  its  truth.  Yid.  8  John. 
825.  14  id.  184,  per  Spencer,  J.  The  proper  course  would  undoubted- 
ly be,  to  call  upon  the  justice  for  the  papers  and  proceedings  before  him 
in  the  cause.  If  it  appear  that  no  affidavit  was  made,  or  no  security 
given,  or  that  the  affidavit  or  security  are  insufficient ;  and  the  other  ne- 
cessary^ facts  are  proven  by  proper  evidence,  (of  all  which  the  justice  is 
to  judge,)  the  plea  will  be  sustained. 

In  the  case  of  Shannon  v.  Comstock,  21  Wen.  457,  the  supreme  court 
held,  that  under  the  non-imprisonment  act,  (which  authorized  the  issuing 
of  a  warrant  against  a  defendant  non-resident  of  the  state  (I),)  on  its  ap- 
pearing that  a  party,  who  had  been  arrested  on  a  warrant  for  the  recov- 
ery of  damages  for  the  non-performance  of  a  contract,  was  not  subject 
to  arrest,  it  was  the  duty  of  the  justice  to  dismiss  the  proceedings,  al- 
though they  were  originally  instituted  on  proof  that  the  defendant  was  a 
non-resident.  The  action  in  that  case  was  against  two  defendants,  and 
Cowen,  J.  in  delivering  the  opinion  of  the  court,  remarks,  **  I  am  inclined 
to  think  that  where  two  persons  are  arrested  in  a  suit  against  both  joint- 
ly upon  a  contract,  and  one  is  a  resident  of  this  state,  and  has  been  for 
more  than  a  month,  he  must  be  discharged." 


(1)  Vid.  ante,  460.  That  part  of  the  non-imprisonment  act  hat,  since  the  pre- 
ceding pages  were  put  to  pteas,  been  repealed,  so  that  non-residents  may  now  avail 
themselves  of  the  privilege  from  anest  the  same  as  citizens.  Vid.  Sess.  Laws  of 
1840,  p.  130. 


n 


686  OF  PLEAS. 

Plea  in  abatement — That  the  suit  is  not  commenced  either  in  the  toum 
in  lokicht  or  in  the  town  adjoining  to  the  town  in  which  either  party  re* 
sides.    Vid.  2  R.  S.  159,  §  8,  9. 

[Prayer  that  the  summons^  or  warrant,  as  the  case  is,  may  be  qua»hed.'\ 
Because  he  says,  that  the  said  P.,  at  the  time  of  the  commencement  of 
this  suit,  resided  and  had  a  legal  residence  in  the  town  of  Hadley^  in  the 
said  county ;  and  the  said  D.  at  the  same  time  resided  and  had  a  legal 
residence  in  the  town  of  Waterford^  in  the  said  county,  and  had  not  ab- 
sconded  from  his  said  residence  ;  and  that  this  suit  was  brought  and  com* 
menced  in  the  town  of  Saratoga  Springs^  and  the  summons  (or  attach- 
mentf  if  the  suit  be  by  attachment,)  was  made  returnable  in  the  said  town 
of  Saratoga  Springs,  which  does  not  adjoin  either  the  said  town  of  Had' 
ley  or  Waterford.    And  this,  &c.  wherefore,  6lc,  [as  beforeJ] 

This  plea  arises  under  2  R.  S.  159,  §  8,  9,  which  provides,  that  every 

I 

action  cognizable  before  justices  of  the  peace  shall  be  brought  before 
some  justice  of  the  town  wherein  either  the  plaintiffs,  or  any  one  of 
them,  reside ;  or,  where  the  defendants,  or  any  one  of  them,  reside ;  or, 
before  some  justice  of  another  town  in  the  same  county,  next  adjoining 
the  residence  of  the  plaintiff  or  defendant.  But  if  a  defendant  has  ab- 
sconded from  his  residence,  such  action  may  be  brought  before  a  justice 
of  the  town  in  which  such  defendant  or  his  property  may  be. 

Privilege,  as  an  Attorney  of  the  Supreme  Court. 

The  said  D.  in  his  proper  person  says,  that  before  and  at  the  time  of 
the  commencement  of  this  suit,  the  said  D.  was,  and  from  thence  hith« 
erto  has  been,  and  still  is,  one  of  the  attorneys  of  the  supreme  court  of 
judicature  of  the  people  of  the  state  of  New- York.  And  that  at  the  time 
of  the  arrest  of  the  said  D.,  by  virtue  of  the  warrant  issued  in  this  cause, 
the  said  supreme  court  was  actually  sitting,  to  wit,  at  the  capitol  in  the 
city  of  Albany,  and  the  said  D.  was  then  employed  in  a  cause  then  to  be 
heard  in  such  court.  Wherefore  he  prays  judgment,  if  the  court,  now 
here,  will  or  ought  to  take  farther  cognizance  of  the  action  aforesaid 
depending  against  him,  6cc. 

This  plea  may  be  easily  adapted  to  the  case  of  solicitors,  counsellors, 
judges  and  other  officers  of  this  and  other  courts.  Of  this  plea  in  gene- 
ral, vid.  ante,  509,  3  Chit  PI.  895,  n.  (6),  and  vid.  the  form  of  conciunon 
in  12  East,  544 ;  1  John.  Cas.  328.    Vid.  also  2  Wen.  586. 

An  attorney,  sued  with  another  who  is  not  privileged,  is  not  entitled  to 
this  plea ;  but  is,  in  common  with  other  officers  of  courts  of  record,  liable 
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to  arrest  the  same  as  other  persons.  2  R.  8.  218,  §  87.  Ante,  509. 
Vid.  13  John.  252. 

For  the  last  plea  generally,  vid.  ante,  29. 

Where  a  summons  or  attachment  is  irregularly  or  improperly  served, 
and  there  is  no  time  for  correcting  the  error  or  supplying  the  defect  by 
a  proper  service  before  the  return  day,  or  for  any  other  reason  this  is  not 
done,  such  defect  may  doubtless  be  pleaded  in  abatement,  because  if  the 
service  be  imperfect,  the  process  itself  falls  to  the  ground.  Vid.  the  cases 
noticed  ante,  503,  4.  And  so,  indeed,  if  the  return  be  defective,  unless  it 
can  be  amended,  though  the  service  may  have  been  correct.  As  to  the 
mode  of  serving  and  returning  the  summons,  and  the  effect  thereof,  vid. 
ante,  501  to  505 ;  of  the  service  and  return  of  the  warrant,  vid.  ante, 
505  to  515;  of  the  service  and  return  of  the  attachment,  vid.  ante,  515 
to  523.     Vid.  also  ante,  524,  5. 

And  so  a  warrant  abates,  where  the  defendant  is  absolutely  privileged 
from  arrest,  as  in  case  of  ambassadors,  married  women,  &c.  Vid.  ante, 
508,  9,  10. 

But  when  the  privilege  from  arrest  is  merely  local,  or  temporary,  the 
usual  course  is  to  move  the  justice,  that  the  defendant  be  discharged  from 
the  arrest ;  as  in  case  of  militia,  parties,  jurors,  witnesses,  &c.  And  so, 
where  the  arrest  is  on  Sunday,  or  by  breaking  open  doors,  &c.  Vid. 
ante,  508  to  515.  After  being  thus  discharged,  he  may,  in  due  time,  be 
arrested  again  on  the  same  process ;  for  its  force  is  neither  extinguished 
nor  impaired  by  the  discharge.  The  arrest  was  void ;  it  is  as  no  arrest : 
**  void  things  are  as  no  things."  22  Vin.  13,  pi.  17.  15  John.  157,  per  Van 
Ness,  J.  And  such  arrest  of  a  person  privileged,  being  void,  the  officer 
is  not  entitled  to  his  fees.     10  John.  93. 

For  the  purpose  of  determining  whether  the  facts  alleged  on  this  mo- 
tion for  a  discharge  be  true  or  not,  the  affidavits  of  the  parties  may,  with- 
out doubt,  be  received  for  or  against  the  discharge,  which  is  the  course 
in  courts  of  record ;  or  the  justice  may  examine  the  parties  and  others  on 
the  usual  oath — **  to  make  true  answers^  ^.  to  sueh^  ^,  touching  the  de- 
fendants application  for  a  discharge!^ 

Plea  in  abatement. — That  the  plaintiff  is  a  married  woman. 

Pray  judgment  of  the  process^  and  proceed  thus: 
Because  he  says,  that  the  said  P.,  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  was  under  coverture  of  one  A.  B.  her  husband, 
which  A.  fi.  is  still  living ;  and  this  he  is  ready  to  verify :  Wherefore,  in- 
asmuch as  the  said  A.  B.  is  not  named  in  the  said  summons,  \pr  warrantt 
4^.]  he  prays  judgment  of  the  same,  and  that  the  same  may  be  quashed. 
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This  is  not  matter  in  bar  of  the  action ;  but  the  coverture  of  a  woman, 
whether  plaintiff  or  defendant,  must  be  pleaded  in  abatement.  Yid.  8 
T.  R.  631.  Com.  Dig.  Pleader,  2,  A  1.  And  this  is  a  general  rule,  ex- 
tending to  all  cases,  either  of  wrong  or  contract.  Id.  and  vide  12  John.  218. 

But  where  the  wife  sues,  or  is  sued,  without  the  husband,  though  it  be 
not  pleaded  in  abatement,  yet  the  husband  may  bring  a  writ  of  certiorari 
for  this  cause,  and  reverse  the  judgment.     3  T.  R.  631,  2. 

On  this  subject,  generally,  vid.  ante,  553  to  560. 

Coverture  of  the  defendant. 

^Pray  judgment  as  beforeJ] 
Because  she  says  that,  on  the  day  of  the  commencement  of  this  suit, 
she  was  covert  of  one  C.  F.,  then  and  yet  her  husband.    And  this,  d&c. 
Wherefore,  because  the  said  C.  F.  is  not  named  in  the  said  summons,  dec 
[as  beforeJ] 

PLKAS  IN  ABATEBIBNT,  TO  THE  ACTION  OF  THE  PROCESS. 

Another  action  pending  in  a  justices  court. 

[Pray  judgment  of  process  and  declaration^  as  ante,  681.] 

Because  he  says,  that  before  the  commencement  of  this  suit,  viz.  on, 
Sec,  the  said  P.  did  commence  a  suit  against  the  said  D.  by  summons  before 
J.  H.,  Esq.  one  of  the  justices  of  the  peace  of  the  county  of  Saratoga,  in  a 
plea  of  trespass  on  the  case,  for  the  same  identical  cause  of  action  above 
set  forth  in  the  declaration  of  the  said  P.,  and  that  the  said  suit  before  the 
said  J.  H.  is  still  pending.    And  this,  &c    Wherefore,  &c.  [as  ante^  680.] 

Another  suit  pending,  must  alway  be  pleaded  in  abatement,  and  not 
in  bar.     3  John.  259. 

Plea, — A  previous  suit  brought  by  ike  defendant^  in  which  the  plaintiff 

is  obliged  to  set  off  his  demand. 

[Pray  judgment  of  the  process  and  declaration^  as  ante,  681.] 

Because  he  says,  that,  before  the  commencement  of  this  suit,  to  wit, 
on,  6lc  the  said  D.  did  commence  a  suit  against  the  said  P.  by  a  sum- 
mons, in  a  plea  of  trespass  on  the  case,  for  the  recovery  of  a  certain  de- 
mand, due  from  the  said  P.  to  the  said  D.,  upon  contract,  before  J.  H. 
Esq.  one  of  the  justices  of  the  peace  of  the  county  of  Saratoga ;  and 
the  said  suit  thereof  is  still  depending  and  undetermined.  And  the 
said  D.  further  saith,  that  the  casuse  of  action  above,  in  the  said  declara- 
tion  set  forth,  if  any  such  there  be,  did  accrue  to  the  said  P.,  previous  to 
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the  time  of  commenciiig  the  said  suit  before  the  said  J.  H.  And 
the  said  D.  furthet  saith,  that  in  the  said  summons,  so  issued  by  the 
said  J.  &.,  the  said  D.  alone  is  named  as  pliuntiff,  and  the  said  P. 
al<»ie  is  named  therein  as  defendant.  And  this,  .dt^c.  wherefore,  &c. 
[as  ante,  680.] 

This  plea  grows  out  of  the  decision  in  Douglass  v.  Hoag,  1  John.  283, 
by  which  it  was  decided  that  a  previous  suit  on  the  part  of  the  defendant, 
in  which  the  pliuntiff  might  set  off  his  demand,  might  be  pleaded  in 
abatement.  By  a  subsequent  decision,  10  John.  238,  it  was  decided, 
that,  whether  the  second'  suit  were  by  summons  or  warrant,  makes  no 
difierence,  even  where  the  defendant  takes  his  warrant  upon  proof  that 
the  plaintiff  is  about  to  abscond ;  or  that  there  will  be  danger  of  losing 
the  debt.  This  placed  it  completely  in  the  power  of  a  designing  debtor 
many  times  to  cheat  the  creditor  out  of  his  debt ;  or,  at  least,  greatly  to 
delay  him  in  its  collection  ;  for,  according  to  another  set  of  decisions,  un- 
der the  law  as  it  formerly  existed,  vid.  ante,  495,  496,  the  issuing  the 
original  process,  of  whatever  kind,  was  the  commencement  of  the  suit, 
and  he  had  only  to  sue  out  his  warrant,  and  hand  it  over  to  a  constable, 
who  might,  through  neglect  or  a  secret  understanding,  keep  it  in  his 
pocket,  and  thus  harrass  the  creditor  with  continual  pleas  in  abatement, 
till  the  debtor  had  bis  full  chance  of  escape.  An  attempt  very  like  this, 
was  made  in  Wentworth  v.  Bamum,  10  John.  238. 

Then,  to  remedy  this  evil,  came  the  statute,  sess.  41,  ch.  269,  §  1, 
which  has  been  substantially  re-enacted  in  2  R.  S.  165,  in  the  following 
words :  "  The  pendency  of  a  suit  commenced  by  summons,  shall  not  be 
a  bar  to  a  subsequent  suit  commenced  by  warrant,  between  the  same 
parties,  if  it  appear  on  the  trial  of  such  subsequent  suit,  that  the  defend- 
ant therein  was  about  to  abscond  from  the  county,  when  such  warrant 
issued."*  An  actual  arrest  is,  also,  as  we  have  seen,  ante,  451,  requisite 
to  constitute  a  commencement  of  a  suit  by  warrant 

That  the  above  plea  must  state  that  the  cause  of  action  in  the  suit 
commenced  by  the  defendant,  was  upon  contract,  so  as  to  admit  of  a 
set  off,  vid.  13  John.  210.  Saying  in  the  plea,  merely  that  it  was  an 
action  of  trespass  on  the  case^  will  not  do.  This  is  equivocal,  as  it  may 
be  for  breach  of  a  contract,  or  for  a  tort.  Id.  It  should  show  that  the 
first  action  was  upon  contractr    Id<i 

That  this  plea  must  also  allege  that  the  plaintiff's  cause  of  action  ac- 
crued to  him  anterior  to  the  commencement  of  the  defendant's  suit,  vid. 
7  John.  22. 
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Cf  Ae  rqjUcatim  to  a  plea  in  abaiefneni. 

Replication  in  case  of  misnomer,  vid.  ante^  563,.  584,  585.  To  plea  of 
another  action  pending,  vid.  ante,  672. 

If  the  defendant  appear  by  the  name  in  which  he  if  sued,  the  plaintiff 
may  reply  ffuxt  this  estops  him  to  deny  that  it  is  his  true  name  ;  5  fios.  & 
Pull.  453 ;  and  all  the  subsequent  im>ceedings  against  htm,  may  be  in 
that  name.  1  Mass.  R.  76.  2  Str.  1218.  6  T.  R  234,285, 236.  Ante, 
583,  684,  585. 

The  plaintiff  may  either  deny  the  plea  in  abatement,  and  go  to  trial 
upon  the  issue  thus  formed,  or  reply  new  matter,  and  upon  an  issue  go 
to  trial  on  this,  or  he  may  demur,  according  to  the  fact  or  law  of  his  case. 
Vid.  1  Chit.  PI.  402, 403.    A  demurrer  need  not  be  special.    Ante,  677. 

2.   OF  PLEAS  19   BAR. 

Pleas  in  bar,  the  general  definition  of  which  has  been  before  giren, 
ante,  667,  either  deny  that  the  plaintiff  ever  had  any  cause  of  action,  or 
admit  that  he  had,  and  insist  that  it  was  detenkiined  by  some  subsequent 
matter,  (a)  The  most  usual  in  practice  are  arranged  under  the  following 
heads: 

▲  TABLB   PUSXIVTIlfO  A  SHORT  TIBW  OF  THE   DEFENCES  Hf  BAH  TO  AC- 
TIONS  IN  A  justice's   court. 

iV.  jB.  The  letters  e.  u.  g.  denote  that  the  matter  may  he  given  in  em- 
dence  under  the  general  issue ;  and  are  usually  foOowed  by  references  to 
the  authority^  by  tehich  its  admissibility  under  that  issue  is  estcMished. 
The  letters  n.  e.  u.  g.  denote  that  it  is  not  admissible  under  that  issue  ; 
and  are  ustudly  followed  with  the  like  references^  to  show  that  it  must  be 
specially  pleaded. 

DEFENCES   TO  ACTIONS   ON   CONTRACTS  NOT  UNDER  SEAL. 

Fnurr. 

Deny  that  there  ever  was  a  cause  of  action : 

I. 

m 

Deny  that  a  sufficient  contract  was  made : 

1.  That  no  contract  was  in  fact  made. 

2.  Defendant  incapable  to  contract,  by  reason  of, 

1.  Infency.(ft)    [c.u.g.    1  Chit  PI.  417.   0  John.  141.   5  id.  152.] 


(a)  1  Chit.  Fl.  407.  Gould's  PL  ch.  2,  §  89.    (h)  Vid.  ante.  266. 
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2.  Lunacy,  drtuikenness,  &c.(c)    [e.  u.  g.     1  Chit.  PI.  417.] 

3.  Coverture,  at  the  time  of  the  contract9((f)  but  coverture  since 
making  the  contract  must  be  pleaded  in  abatement.  1  Chit. 
PI.  417.    [e.  u.g.  id.] 

4.  Duress,  (e)    [e.  u.  g.  id.J 

8.  Insufficiency  of  considerationy(/ )  [e.  u.  g.  id.]  illegality  of  conside- 
ration,(g')  [e.  u.  g.  id.]  or  made  under  a  mi8take.(&)    [e.  u.  g.] 

4.  The  act  stipulated  to  be  done  illegal»(t)  or  impossible,    [e.  u.  g.     1 
Chit.  PI.  417.] 

5.  The  form  of  the  contract  insufficient  under  the  statute  of  frauds, 
&c.{j)    [e.  u.  g.  id.] 

«• 

Admit  a  sufficient  contraetf  but  show  that^  before  breach^  there  toasy  [e.  u. 

g.     15  John.  230.    4.  Taunt.  165.    Mason,  437.] 

1.  A  release,    [e.  u.  g.    1  Chit.  PI.  418.    4  Taunt.  165.    4  Yeates, 
349.] 

2.  A  parol  discharge,    [e.  u.  g.     1  Chit.  PL  417.] 

8.  Alteration  in  terms  of  contract,  by  consent,    [e.  u.  g.  id.] 

4.  Non-performance,  by  the  plaintiff,  of  a  condition  precedent.  (A)    [e. 
u.  g.  id.] 

5.  Performance  of  contract,    [e.  u.  g.     1  Chit.  PI.  417.     13  John.  56.] 

6.  Payment,    [e.  u.  g.  id.     11  John.  531.    2  id.  846.] 

7.  Contract  become  illegal  or  impossible  to  perform,    [e.  u.  g.    1 
Chit.  PI.  417.] 


BBOOND. 


Admit  that  there  once  was  a  cause  of  action ;  but  avoid  it  by  subsequent 
matter,  [in  general,  e.  u.  g.  yid.|5  John.  230.  4  Taunt.  1G5.  Mason, 
437.] 


(e)  Vid.  ante,  265.  (i)  Ante,  240  to  269. 

7^  Id.  ( j)  Id.  50  to  64,  268  to  284.    That 

[e)  Id.  264,  266.  this  is  a  proper  plea  in  assumpsit,  vid. 

J)  Id.  47, 48, 49, 66  to  70, 173  to  182.  16  John.  426. 

{g)  Id.  70, 174, 180,  240  to  266.  (k)  Ante,  44,  46,  46,  693,  694. 

(&)  1  Stark.  R.  434. 
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I. 

Disability  of  the  plaintiff  to  sue,  being, 

1.  An  alien  enemy.(Z)  [n.  e.  u.  g.  1  Chit.  PI.  419,  20 ;  but  it  is  e.  u. 
g.  if  the  contract  were  made  during  the  war.    Id.]  (1) 

2.  An  insolvent  debtor,  (m)  [e.  u.  g.     1  Chit  PI.  418.] 

II. 

The  defendant  not  liable,  being  (tn  insdvent  debtor,   [n.  e.  u.  g.     1  R. 

S.  782,  §  32.] 

III. 

Cause  of  action  discharged : 

1.  By  payment,  [e.  u.  g.     1  Chit.  PI.  418.     11  John.  531.] 

2.  Accord  and  satisfaction,  [e.  u%  g.     1  Chit.  PI.  4V8.    2  John.  346.] 

3.  Tender,  [n.  e.  u.  g.     1  Chit.  PL  420.]  '  ") 

4.  An  account  stated,  and  a  negotiable  security  given,  [e.  u.  g.  1 
Chit.  PI.  418.] 

5.  Arbitrament  In  pleading  this,  the  defendant  need  not  aver  per- 
formance of  the  award  on  his  part.  11  John.  189.  [e.  u.  g.  1  Chit. 
PI.  418.] 

6.  Former  recovery,  or  trial  and  final  ju^ment  upon  the  same  mat- 
ter, [n.  e.  u.  g.     12  John.  455.     10  id.  111.     Id.  246.] 

7.  Judgment  in  an  action  brought  by  the  defendant  againsf  the  plain- 
tiff,  in  which  he  either  did,  or  ought  to  have  set  off  his  demand,  [n.  e.  u. 
g.     1 2  John.  455.     1 0  John.  111.     Id.  246.] 

8.  Higher  security  given,  [e.  u.  g.     1  Chit.  PI.  418.] 

9.  A  Release,  [e.  u.  g.  id.] 

10.  Statute  of  limitations,  [n.  e.  u.  g^  id.  420.] 

11.  Set  off.  [n.  e.  u.  g.  id.] 

N.  B.  That  the  rules  of  admitting  evidence  under  the  general  issue, 
are  very  nearly  the  same  both  in  assumpsit,  and  debt  on  simple  contract, 
vid.  1  Chit.  PL  422. 


(1)  But  if  not  made  during  war,  this  must  be  pleaded  in  abatement,  or  in  bar, 
ante,  668.    1  Chit  PL  419. 

So  where  a  mairied  woman  suing  alone,  has  no  interest  in  the  contract,  her  cot- 
eriure  is  eyidence  under  the  general  issue,  but  if  she  have  a  right  to  join  in  the 
action,  this  must,  in  general,  be  pleaded  in  abatement    Ante,  669.1    Chit.  PL  417. 

(0  Ante,  668.  (m)  Id.  65i. 
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DBFENGBS  TO  ACTIONS  ON  CONTRACTS  UNDER  SEAL. 

FIRST. 

Deny  that  there  ever  was  a  cause  of  action. 

I. 

No  deed  in  fact  madej  or  that  it  was  delivered  as  an  escrow.  TTiis 
ftea  is  technically  called  non'estfactufn.{l)  It  merely  puts  the  execution 
of  the  deed  in  issue^  hut  admits  the  other  averments  in  the  declaration.(p) 

II. 
Deed  invalid. 

1.  Defendant's  incapacity  to  contract,  which  includes, 

1.  Infancy.(p)  [n.  e.  u.  g.     1  Chit.  PL  425.     12  John.  338.    6 
Cranch,  219.] 

2.  Lunacy.(9)  [e.  u.  g.     1  Chit.  PL  425.] 

3.  Coverture.(r)  [e.  u.  g.  id.  and  12  John.  838.] 

4.  Duress.  (^)  [n.  e.  u.  g.     1  Chit.  PL  425.] 

2.  Illegality  of  consideration  or  contract,  [e.  u.  g.  id.]  insufficiency  of 
consideration,  [n.  e.  u.  g.  2  R.  S.  328,  §  97,  98.]  And  if  the  deed  be 
▼Old  by  statute^  as  for  usury,  gaming  or  other  cause,  this  must  be  pleaded 
specially.  [1  Chit.  PL  425,  and  12  John.  338.] 

3.  Deed  obtained  by  fraud.  As  that  the  deed  was  read  falsely  to  an 
illiterate  man,  or  one  deed  fraudulently  substituted  for  another,  (u)  [e.  u. 
g.  id.] 

4.  Contract  impossible  to  perform,  [n.  c.  u.  g.     1  Chit.  PL  426.] 


(1)  This  is  the  gfenenl  issue  to  an  action  of  debt  on  specialty.  1  Dunl.  Prac. 
448.  Where  the  deed  if  in  itself  the  foundation  of  the  action,  as  a  bond,  or  any 
sealed  contract  for  the  payment  of  money,  eren  thoug^h  extrinsic  facts  are  mixed 
with  it,  8  John.  82,  nil  debet  is  not  admissible,  if  objected  to  by  demurrer ;  thoug^h 
otherwise,  if  the  plaintiff  do  not  demur.  But  if  the  deed  be  merely  inducement, 
as  in  debt  for  rent  on  an  indenture  of  lease,  or  on  9ijM  bond,  in  which  the  action 
arises  from  the  subsequent  occupation  or  escaoe,  the  defendant  may  plead  nil  debet, 
which  puts  the  plaintiff  on  proof  of  all  the  allegations  in  the  declaration,  and  the 
defendant  may  give  the  same  things  in  evidence,  under  this  general  issue,  as  are 
admissible  under  the  same  plea  in  an  action  of  debt  on  simple  contract ;  a  release, 
imyment,  eviction,  &c.  1  Chit.  PI.  423.  1  Cowen,  670.  7  Wen.  456.  11  John. 
474.  A  notice  of  special  matter,  to  be^iven  in  evidence  on  the  trial  of  the  cause, 
may  be  subjoined  to  a  plea  of  non  est  fictum  in  debt  on  bond.  4  Wen.  519,  S.  P. 
2  id.  517.  In  covenant,  there  is  strictly  no  general  issue,  and  in  general,  all 
matters  of  defence  must  be  specially  pleaded.  Vid.  14  John.  24§.  1  Dunl. 
Prac.  453. 

(o)  10  John.  47.    14  id.  89.    10  Wen.        (r)  Id. 
202.  (s)  Ante,  264,  5. 

(p)  Ante,  265.  (u)  12  John.  837.    13  id.  430. 
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III. 

AdmiUing  that  deed  wa$  migmcUy  mlid^  excuse  of  performance. 

1.  Erasure,  interlineaticHiy  dec  [e.  u.  g.    1  Chit.  PI.  425.] 

2.  Deed  become  impossible  to  perform,  [n.  e.  u.  g.     1  Chit  PL  426.] 
8.  Become  illegal  to  perform,  [n.  e.  u.  g.  id.] 

4.  That  the  plaintiff  ii  not  damaged,  called  non  domnificiatte.  [n.  e. 
iLg.  id.] 

5.  No  award,  &c.  This  is  a  plea  to  an  arhUratum  bend^  that  the  ar- 
bitrators  made  no  award  pursuant  to  the  bond,  upon  which  the  plaintiff 
must  reply,  and  set  forth  an  award  assigning  a  breaoh.(ti)  [n.  e.  u.  g.  id.] 
So,  also,  a  demand  and  refusal  of  the  award,  which,  by  the  terms  of  the 
bond,  is  to  be  ready  for  delivery  by  such  a  day,  cannot  be  given  in  evi- 
dence unless  specially  pleaded.  10  John.  143.  But  the  defendant  may 
show,  under  a  plea  of  no  award,  that  the  arbitrators  awarded  on  a  matter 
not  submitted  to  them.    16  John.  227. 

IV. 

Performance  purmant  to  the  deed.  [n.  e.  u.  g.    1  Chit  PL  426.] 

1.  Payment  at  the  daj^  [n.  e.  u.  g.  id.] 

2.  Performance,  &c.  [n.  e.  u.  g.  id.] 

V. 

It  is  also  a  good  defence^  that  the  defendant  offered  to  perform^  but  voas 
prevented  by  the  act  of  the  piairUiff.{w)  [n.  e.  u,  g.  id.] 

8K00ND. 

Admit  that  the  plaintiff  had  a  cause  of  action,  but  avoid  it  by  subse- 
quent or  other  matter. 

I. 

Disability  of  the  plaintiff  to  sue. 

1.  Alien  enemy.(x)  [e.  u.  g.  id.  425, 417 ;  but  n.  e.  u.  g.  if  plaintiff  be- 
came so  after  contract  made.    id.    Ante,  668.] 

2.  Insolvent  debtor.(y)  [n.  e.  u.  g.] 


i 


e)  IChit  PL  501.  (x)  Ante,  608. 

w)  18  John.  56.  (y)  Id.  554. 
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n. 

Came  of  odtm  dUckarged. 

L  By  payment  after  the  day.(2)  [n.  e.  u.  g.    1  Chit.  PL  426.] 

2.  Accord  and  8ati8factioiL(di)  [n.  e.  u.  g.  id.  7  Cowen,  224.] 

3.  Tender,  [n.  e.  u.  g.   1  Chit.  PL  426.] 

4.  Arbitrament  (6)  [n.  e.  u;  g.  id.] 

5.  Former  recovery,  or  trial  and  final  judgment  of  the  laaie  matter  on 
the  merita.  [n.  e.  u.  g.  id.] 

6.  A  former  trial  and  judgment,  in  which  the  plaintiff  ought,  bat  neg- 
lected to  eet-off  his  demand,  [n.  e.  u.  g.  id.] 

7.  Release,  [n.  e.  u.  g.  id.] 

8.  Flresumptive  limitation,  [n.  e.  u.  g.  id.] 
0.  Set-off.  [n.  e.  u.  g.  id.] 

DBFBNCBS  TO  DEBT  OH  RBCORD  OR  JUDOMSNT. 

FIE8T, 

Deny  that  there  ever  was  any  cause  of  action. 

L 

Nul  tid  recordf  i.  e.  no  such  record.  Tkispka  merdyputs  the  record 
m  tSMuCt  andprevailSf  either  uhere  there  is  no  recordf  or  one  differing 
from  that  set  forth  in  pleading.  Com.  Dig.  Pleader,  2.  W.  13,  Record, 
C.  Str.  1171.  3  Mod.  41.  This  is  also  the  only  plea  by  which  the  re^ 
cord  of  a  judgment  in  a  foreign  state  can  be  put  in  issue*  7  Cranch,  481. 
8  Wheaton,  234.  Notice  of  special  matter  cannot  be  given  unth  the  plea 
of  nul  tid  record.    1  Wen.  70. 

IL 

To  a  judgment  in  a  justice's  court,  nU  debet,  i.  e.  not  indebted^  4<* 

smooftDf 

Admit  that  there  once  was  a  cause  of  action. 


L 

Disability  of  the  plainiiff. 

1.  Alien 'enemy.(c)  [n.  e.  u.  g^    1  Chit.  PL  417.] 

2.  Insolvent  debtor.((i)'  [n.  e.  u.  g.} 


n 


X)  2  R.  S.  277,  §  25,  26.  (c)  Ante,  668. 

m)  Ante,  571, 2.  (d)  Id.  554. 

(h)  Ante,  692. 
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11. 

Defendant  not  liable  to  be  suedf  having  been  discharged  under  the  uuol" 

vent  act.  [n.  e«  u.  g.] 

IIL 

Matter  in  discharge. 

1.  Payment.  (1)  [n.  e.  u.  g.   1  Chit.  PL  427.] 

2.  Release,  [n.  e.  u.  g.  id.] 

3.  Levied  hy  fieri facias.{e)  [a.  e.  u.  g.  id.] 

4.  Levied  by  capias  ad  satisfaciendum^  i.  e.  an  execution  against  the 
body.  [n.  e.  u.  g.  id.] 

6.  Levied  by  execution  in  a  justice's  coort  [n.  e.u.  g.  a  justiee*s  judg- 
ment being  equivalent  to  a  specialty.  16  John.  283i  1  Hayw.  18.  1  Chit. 
PI.  427. 

6.  Implied  limitations,   [n.  e.  u.  g.]  (/) 

7.  The  statute  of  limitations,  to  an  action  on  a  justice^ s  judgment.  2 
R.  S.  224,  §  18,  sub.  2.  [n.  e.  u.  g.] 

8.  Set-off.  [n.  e.  u.  g.] 

9.  Former  recovery,  or  trial  and  final  judgment  of  the  same  matter  on 
the  merits,  [n.  e.  u.  g.] 

DBFENCBS  TO  ACTIONS  ON  STATUTES. 

FIRST. 

Denial  of  the  charge. 

1.  Nil  debett  i.  e.  that  he  is  not  indebted,  or  does  not  owe,  &c.(2)  This 
is  also  a  good  plea  to  an  action  on  a  jail  bond  for  an  escape  from  the 
liberties.  (5^)  (3) 

2.  Not  guilty.  This  may  sometimes  be  pleaded  to  an  action  of  debt 
on  statute,  but  nil  debet  is  the  proper  pIea.(A) 


(1)  2  R.  S.  277,  §  25,  26.  Where  a  plaintiff  founds  his  action  upon  a  record  of 
judgment,  and  the  defendant,  instead  of  pleadins^  that  there  is  no  such  record,  re- 
lies for  his  defence  on  the  fact  of  payment  of  the  judgment,  he  admits  the  exist- 
ence of  the  judgment,  and  takes  upon  himself  the  burden  of  proving  it  By  the 
court,  9  Cowen,  302,  3. 

(2)  Under  this  plea,  the  statute  of  limitations  may  be  given  in  evidence.  1  Chit 
PI.  428. 

([3)  And  under  this  plea,  any  matter  in  diicharee  of  the  action  may  be  given  in 
evidence ;  as  for  instance,  that  at  the  time  of  the  alleged  escape,  the  party  in  execu- 
tion was  not  a  lawful  prisoner,  in  the  custody  of  the  sheriff.    7  Wen.  454. 

(e)  Ante,  409.  (g)  11  John.  474.    Vid.  7  Wen.  454. 

(f)  2  B.  S.  228.  (h)  1  Chit  PI.  428. 


OF  PL£AS.  697 

8.  Prior  action  depending  for  the  same  offence,  [n.  e.  u.  g.] 
4.  Former  recovery  for  the  same  offence.(t)   [n.  e.  u.  g.    1  Chit.  PI. 
428.] 

DBnoicBs  ni  Acnons  for  'tobts  om  wmongb. 

I. 

Deny  that  the  defendant  is  guilty  of  the  wrong  complained  of 

1.  In  trespass  on  the  case,  properly  so  caUed,(I)  or  troyer,(2)  not  guil- 
ty of  the  premises. 

2.  In  trespass,  not  guilty  of  the  trespasses,  &c 

11. 

Justify  the  act 

1.  In  trespass  to  personal  property,  distress  for  doing  damage,^;)  for 
rent,  &c.{k)  [These  and  the  like  defences  are,  in  general,  n.  e.  u.  g. 
Vid  1  Gaines,  253.   Holt's  N.  P.  R.  4*}  8,  482.    11  John.  132.]  (3) 

2.  To  real  property.  Title  in  the  defendant,  &c.  [n.  e.  u.  g.  2  R.  S. 
168,  ^  59.]  Title  in  a  third  person,  [n.  e.  u.  g.  id.]  Right  of  common, 
ways,  &c.  [n.  e.  a  g.  1  Chit.  PI.  440.]  License,  &c.  by  the  party,  [n. 
e.  u.  g.  id.] 


(1)  In  all  actions  of  this  kind,  cognizable  before  a  justice,  every  matter  in  bar 
may  be  f^ven  in  evidence  under  the  general  issue,  except  the  statute  of  limita- 
tions, and  a  retaking  on  fresh  suit,  in  an  action  against  a  sheriff  or  keeper  of  a  jaii 
for  an  escape.  1  Chit  PL  436.  2  R.  S.  356,  §  67.  Vid.  also  1  Stark.  R.  97.  14 
John.  389. 

(2)  In  this  action,  all  matters  may  be  given  in  evidence  under  the  general  issue, 
except  a  release  and  the  statute  of  limitations.  1  Chit.  Pl.  436.  If  the  defendant 
pleaa  specially  what  amounts  to  the  general  issue,  it  is  bad  on  special  demurrer. 
10  John.  289. 

(3)  In  this  action  of  trespass  to  personal  property,  the  defendant  may,  under  the 

Eneral  issue,  show  property  out  of.  the  plaintiff;  but  where  the  act  is,  at  common 
IT,  prima  faeUf  a  trespass,  any  matter  of  justification  or  excuse,  or  done  b^  virtue 
of  a  warrant  or  authority,  must,  in  general,  be  specially  pleaded.  But  vid.  next 
note  (I)  Thus,  a  justification  for  cutting  ropes,  or  killing  dogs,  or  taking  guns,  &c. 
or  a  distress  for  rent,  if  made  off  the  demiseid  premises,  as  on  a  common,  or  under  a 
fraudulent  removal ;  or  a  seizure  of  e^oods  under  a  by-law,  or  for  damage  feasant, 
ftc.  most  be  specially  pleaded.  1  Chit.  Pl.  438, 9.  Vid.  also  4  Campb.  136.  But 
a  distress  for  rent  on  tne  demised  premises  may,  by  statute,  2  R.  S.  415,  §  SO,  be 
given  in  evidence  under  the  general  issue. 


t 


0  Vid.  6  John.  101.  (k)  Id.  421  to  486. 

j)  Ante,  872  to  889,  486  lo  441. 

88 
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III. 

Excuse  the  act. 

1*  In  treipassy  inevitable  necessity,  [n.  e.  u.  g.    1  Chit  PI.  440.] 

2.  Escape  of  cattle  by  defect  offences,  &c.(Z)  [n.  e.  u.  g.  id.] 

3.  Chasing  sheep,  intermixed  with  the  plaintiff's,  &c.  [u.  e.  u.  g.  id.] 

BKCOND. 

Admit  that  plaintiff  once  had  a  good  cause  of  action,  but  that  it  was 

discharged  by, 

1.  Accord  and  satisfaction,  [n.  e.  u.  g.    1  Chit.  PI.  441.] 

2.  Arbitrament. (m)  [n.  e.  u.  g.  id.] 

3.  Tender '  of  amends,  for  a  casual  or  involuntary  trespass  or  inju« 
ry.(n)  [n.  e.  u.  g.  id.] 

4.  Former  recovery,  or  a  trial  and  judgment  on  the  merits  for  the 
same  cause,  [n.  e.  u. g.   id.    12  John.  455.    10  id.  111.    id.  246.] 

5.  Distress  for  the  same  cause,  (o)  [n.  e.  u.  g.  id.] 

6.  Release,  [n.  e.  u.  g.  id.]    N.  B.  A  release,  in  trespass,  by  one  ten- 
ant in  common,  plaintiff,  is  a  bar  to  all.    13  John.  286. 

7.  Statute  of  limitations,  [n.  e.  u.  g.  id.]  (1) 


(1)  A  fruitful  source  of  litigation  in  this,  and  indeed  e?ei^  countrv,  is  to  be 
found  in  the  wrongs  committed  by,  or  alleged  agaipst  officers,  in  the  abuse  or  dis* 
charge  of  their  rights  and  duties  ;  as  in  entering  on  lands,  breaking  open  build* 
ings,  seizing  goods,  making  returns,  &c.  &c.  for  which,  sometimes,  as  we  have 
seen,  an  action  of  trespass  or  trover,  and  sometimes  an  action  on  the  caae,  is  proper. 
Ante,  397  to  417 ;  also  334  to  341.  And  a  variety  of  oth^r  persons,  as  well  as  a 
great  number  and  diversity  of  officers,  are  authprized,  in  numerous  instances,  to  do 
certain  acts,  by  statute,  for  which  simUar  actions  may  be  and  frequently  are  brourbt. 

Hence,  in  order  to  the  more  effectual  protection  of  such  officers  and  their 
assistants,  and  others  acting  under  the  authority  of  statutes,  it  is  provided,  2 
R.  S.  277,  S  28,  that  <' every  action  against  any  public  officer  appointed  under  the 
authority  of  the  state,  or  elected  by  tiie  people,  and  against  any  person  specially 
appointed,  according  to  law,  to  execute  the  duties  of  any  such  public  officer,  for  or 
concerning  any  act  done  by  such  officer  or  person  by  virtue  of  his  office,  and  every 
action  against  any  other  person,  who  by  the  commandment  of  such  officers  or  per- 
sons, or  in  their  aid  or  assistance,  does  any  thing,  touching  the  duties  of  such  office 
or  appointment,  sh.iU  be  laid  in  the  county  where  the  fact  complained  of  happeoed, 
and  not  elsewhere." 

And  by  sec.  29,  that  ^'  in  every  such  action  the  defendant  may  plead  the  g€neral 
issue,  and  give  the  special  matter  in  evidence,  without  notice." 

And  it  is  further  provided  by  sec.  30,  that  '4n  eveiy  action  hereafter  brougfal 
against  any  person,  for  any  act  done  by  authority  of  any  statute  of  thb  state,  the 
defendant  may  plead  not  guilty,  or  may  make  avowry,  cognizance  or  justification 
of  the  act  done,  alleging  therein  that  the  same  was  done  by  authority  of  such  stat- 
ute, specifying  the  chapter  and  title  containing  the  same,  or  referring  thereto  in 

(0  Ante,  874  to  389.  (n)  Id.  369.    2  R.  S.  457,  §  20. 

(m)  Id.  692.  (o)  Ante,  388. 
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BXPLAN ATIOKS  OF  THB  ABOVE  TABLE,  IN  CERTAIN  PARTICULARS,  NOT  ELSE- 
WHERE NOTICED  IN  THIS  TREATISE. 

1.  From  these  divisions,  w&  irtay  perceive,  that  pleas  in  bar  are  of  two 
kinds*  !•  They  deny  that  the  plaintiff  cwr  had  the  cause  of  action  com- 
plained of:  or  2.  They  admit  that  he  cnce  had  the  cause  of  action,  but 


•ome  other  manner  with  convenient  certainty,  without  expressing^  any  matter  con- 
tained in  such  statute."  And  by  sec.  31,  that  <'  to  every  such  plea,  the  plaintiff  may 
reply  that  the  defendant  did  the  act  complained  of,  in  his  own  wron^,  without  the 
authority  of  any  statute  of  this  state.  Upon  the  trial  of  any  issue  su  joined,  the 
whole  matter  may  be  given  in  evidence  hy  both  parties." 

Under  the  last  two  sections,  it  will  be  seen,,  that  the  defendant  may  plead  either 
the  fi^eneral  issue  or  a  special  plea,  and  upon  an  issue  in  either  of  these  ways,  the 
whole  matter  may  be  given  in  evidence.  If  the  special  form  be  adopted,  the  par- 
ties, both  in  their  plea  and  replication,  must  adhere  strictly,  to  the  langfuage  of  the 
statute,  setting  forth  neither  more  nor  less  than  its  provisions  authorize  ;  otherwise 
the  pleadings  will  be  bad  on  general  demurrer.  15  John.  188.  For  this  reason, 
the  MXer  course  for  the  defendant  would  be,  in  all  such  cases,  to  plead  the  general 
issue  simply.  . 

For  remarks  upon  section  28j  above  quoted,  vid.  ante,  28.  By  this  section,. and 
the  succeeding  one,. the  provisions  of  the  *'act  for  the  more  easy  pleading-  in  cer- 
tain suits,"  1  R.  L.  of  1813,  p.  115,  §  1,  are  extended  to  all  public  officers ^  so  as  to 
include  commissioners  of  common  schools,  &c.  according  to  the  act  of  1820, 
p.  107,  county  superintendents  of  the  poor,  &c.,  and  also  so  as  to  include  persons 

SteiaUy  deputed  dj  courts  or  justices,  who  were  always  held  within  the  equity  of 
e  old  statute.  The  old  act  was  moreover  confined  to  actions  of  tori  ;  the  present 
statute  applies  to  all  actions  against  public  officers.  Vid.  3  R.  S.  721, 2,  in  Appen- 
dix. It  should  moreover  be  remarked,  that  the  defences  in  these  cases  may  be  in- 
terposed without  notice  given  with  the  plea.  The  same  provisions,  authorizing  the 
defendant  to  plead  the  general  issue,  and  give  ihe  special  matter  in  evidence,  is 
extended  to  actions  aeamst  officers  of  the  militia,  and  persons  acting  under  iheir 
command,  by  1  R.  S.  §17,  §  6.  Similar  provisions  are  contained  in  a  Variety  of 
other  statutes. 

The  party  who  delivers  process  to  the  officer,  for  the  purpose  of  having  it  exe- 
cuted, IS  not  considered  the  aid  or  assistant  of  the  officer  within  these  statutes, 
and  is,  consequently,  not  within  their  protection.  If  sued,  therefore,  he  must  plead 
his  justification  specially,  as  in  other  cases.    1  Caines,  253.    11  John.  132. 

Yet  it  was  held,  in  one  case,  that  where  the  party  does  no  further  act  than  mere- 
ly to  deliver  his  process,  (an  execution  for  instance,)  to  the  officer,  upoA  and  by 
force  of  which  alone,  and  not  in  consequence  of  any  instructions  given,  the  act 
complained  of  is  done  by  the  officer,  this  shows  die  defendant  not  guilty,  and  it  is, 
therefore,  competent  for  him  to  show  the  delivery  and  execution  cu  the  writ  under 
these  circumstances,  upon  the  p^enoral  issue.    1  Caines,  253. 

The  fact  of  an  officer's  having  received  an  indemnity,  does  not  deprive  him  of 
his  rights  under  the  above  statute.^    And  where  he  levies  upon  goods  in  the  posses- 
non  of  the  defendant  in  an  execution,  and  such  goods  are  in  fact  the  property  of  an-  • 
oUier,  this  act  will  be  considered  as  done  by  virtue  of  his  office.    5  Wen.  265. 

It  is  a  universal  rule,  applicable  to  all  cades,  in  all  actions  cognizable  before  a 

iustice,  that  matter  which  does  not  constitute  a  complete  bar  of  the  plaintiff^s  ae- 
ion,  but  which  merely  goes  to  dimish  the  amount  of  his  claim  tp  damages, 
whether  such  matter  arise  either  before  or  after  the  commencement  of  the  suit, 
is  proper  evidence  under  the  general  issue.  Vid.  Co.  Litt.  283,  a.  2  Bos.  & 
Pall.  225.  1  John.  47,  52,  53.  11  John.  175.  And  I  cannot  see  why  this  should 
not  be  the  case  under  any  issue,  if  such  matter  arise  after  the  issue  is  joined  in  the 
cause.  Vid.  11  John.  175,  6,  &c.  Indeed,  this  rule  is  laid  down  unqualifiedly  in 
Co.  Litt.  283,  a,  without  regard  to  the  nature  of  the  issue,  or  the  time  v^®'^™ 
matter  arose,  or  the  kind  ofaction,  but  that  wherever  the  matter  cannot  be  pieaaed, 
ih»Te  it  may  be  given  in  evidence. 
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insiflt  that  it  no  longer  exists^  on  account  of  some  matter  alleged  in  the 
plea.(;>) 

II.  The  defendant,  as  to  most  of  the  matters  above  marked,  as  being 
evidence  under  the  general  issue,  has  his  election,  either  to  plead  such 
matter  in  bar  specially,  or  give  it  in  evidence,  as  there  noted,  with  the 
general  issue.  On  this  head,  the  rule,  in  relation  to  all  matters  of  defence 
in  bar,  is  this :  matter  which  denies  what  the  plaintiff  would,  on  the  gen- 
eral issue,  be  bound  to  prove  in  the  first  instance,  in  support  of  his  action, 
may  and  ought  to  be  given  in  evidence  under  that  plea ;  but  any  ground 
of  defence,  which  admits  the  facts  alleged  in  the  declaration,  but  avoids 
the  action  by  matter,  which  the  plaintiff  would  not  be  bound  to  prove  or 
dispute  in  the  first  instance,  on  the  general  issue,  may  be  pleaded  spe- 
cially.(y) 

III.  Though  the  <]efendant  plead,  specially,  that  which  amounts  to  the 
general  issue,  the  defect  is  mere  form,  and  objection  must  be  made  by 
special  demurrer  ;(r)  as  if,  in  trover,  the  defendant  plead  that  the  plain- 
tiff consigned  him  the  goods  to  sell,  which  he  sold  pursuant  to  the  order 
of  the  plaintiff,  the  plea  amounts  to  the  general  issue,  and  is  bad ;  for  it 
shows  that  there  was  no  conversion.     10  John.  289. 

IV.  Crenered  issue. — ^The  form  of  this  plea  in  the  different  actions,  of 
which  we  are  treating,  is  as  follows : 

Richard  Roe, 

ads. 
James  Jackson, 

The  title  of  the  cause  to  be  varied  according  to  the  fact  as  mentioned 

antCi  590,  and  456,  457.     Vid.  also  ante^  467,  under  wfiich  come  the  words 

of  your  plea. 

1.  In  assumpsit. — ^The  said  D.  says,  that  he  did  not  undertake  and 
promise  in  manner  and  form  as  the  said  P.  hath  above  thereof  declared 
against  him.     (This  plea  is  called  in  short,  non-assumpsit.) 

2.  In  debty  on  simple  contract. — Justice*s  judgment — on  statute^  on  a 
deed  where  it  is  mere  inducement  to  the  action,  vid.  ante,  693,  n.  (1.)-* 
That  he  doth  not  owe  the  said  sum  above  demanded,  or  any  part  thereof, 
in  manner  and  form  as  the  said  P.  hath  above  thereof  declared,  (called 
nil  debet.) 

8.  In  debt  on  specialty. — ^That  the  said  instrument  in  writing  {bond  or 


(p)  1  Chit  PI.  413.  (r)  Co.  Litt  808. 5.    6  Bac.  Abr.  873. 

Id.  442.    Vid.  also  10  John.  289.  8  Cmnch,  31.    Vid.  Greh.  Prac.  2d  ed. 

302.    15  id.  425.    2  id.  846.    8  287. 
C^nch,  31.    11  Wen.  554.  7Cowen,  35. 


19  id. 
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indenture,  4^.]  is  not  his  deed,  in  manner  and  form,  &c.  {as  befarCf] 
{called  non  est  factum.) 

4.  In  covenant. — No  general  issue.  Ante,  695,  n.  (1.)  The  denial  of 
the  deedf  same  as  in  debt  on  specialty. 

5.  In  trover  and  trespass  on  the  case^  properly  so  called. — That  he  is 
not  guilty  of  the  premises  above  laid  to  his  charge,  in  manner,  &c.  (called 
not  guilty.) 

6.  In  trespass. — ^That  he  is  not  guilty  of  the  trespass,  [or  trespctssesi] 
aboTe  laid,  &c.  [as  in  the  last.'] 

y.  Infancy. — ^Any  person  under  twenty-one  years  of  age  is  an  in- 
fant.(5)  When  his  simple  contracts  are  void,  vid.  ante,  265.  How  far 
he  may  be  a  party  to  a  bill  or  note,  vid.  ante,  165,  166.  His  contracts 
under  seal  are  voidable  by  plea  of  infancy  only.  His  other  contracts  ex- 
ecuted, as  where  he  exchanges  goods,  or  buys  them  %nd  pays  a  sum  of 
money,  (except  for  necessaries,)  are  voidable,  and  the  goods,  or  money 
delivered,  or  paid,  may  be  recovered  back.(<)  So,  with  the  manumission 
of  his  slave,  (u)  The  amount  of  this  rule  is,  that  when  they  come  of  age, 
and  are  capable  of  considering  over  again  what  they  have  done,  they  may 
then  either  ratify  or  disaffirm  their  contracts  before  executed.  But  where 
an  infant  having  a  general  guardian,  sold  a  horse  belonging  to  him,  the  in- 
fant ;  and  there  was  no  proof  that  he  delivered  the  horse  with  his  own  hand, 
and  the  vendee  afterwards  offered  to  sell  the  horse :  i£?U,  that  trover  lay 
by  the  infant  even  before  coming  of  age,  without  any  demand  of  the 
horse  from  the  vendee,  (d)  ''  The  general  rule  is  that  an  infant  cannot 
avoid  his  contract  executed  by  himself,  and  which  is  therefore  voidable 
only,  while  he  is  within  age.  He  lacks  legal  discretion  to  do  the  act  of 
avoidance.  But  this  rule  must  be  taken  with  the  distinction  that  the  de- 
lay shall  not  work  unavoidable  prejudice  to  the  infant ;  or  the  object  of 
his  privilege,  which  is  intended  for  his  protection,  would  not  be  answered. 
When  applied  to  a  sale  of  his  property,  it  must  be  his  land ;  a  case  in 
which  he  may  enter  and  receive  the  profits  until  the  power  of  finally 
avoiding  shall  arrive  ;  and  such  was  the  doctrine  of  Zouch  v.  Parsons,  3 
Burr.  1794.  Should  the  law  extend  the  same  doctrine  to  sales  of  his  per- 
sonal estate,  it  would  evidently  expose  him  to  great  loss  in  many  cases ; 
and  we  shall  act  up  to  the  principle  of  protection  much  more  effectually 
by  allowing  him  to  rescind  while  under  age,  though  he  may  sometimes 
misjudge,  and  avoid  a  contract  which  is  for  his  own  benefit.  The  .true 
rule,  then,  appears  to  me  to  be  this :  that  where  the  infant  can  enter,  and 


(«)  Bac.  Abr.  lit.  Infancy  and  Age,  (A).        (u)  11  John.  132.  ^  . , 

(0  Id.  (I),  3.    11  John.  132.    6  Mass.        («)  9  Cowen,  626.     Vid.  al«o.  7  irt. 
R.  80.    0  Cowen,  626.  179,  S.  a 
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hold  the  subject  of  the  sale  till  his  legal  age^  be  dial!  be  incapable  of 
avoiding  till  that  time  ;  but  where  the  possession  is  changed,  and  there  is 
no  legal  means  to  regain  and  hold  it  in  the  mean  time,  the  infant,  or  his 
guardian  for  him,  has  the  right  to  exercise  the  power  of  rescission  im« 
mediately.  Now  the  common  law  gives  no  action  or  other  means  by 
which  the  mere  possession  of  personal  property  can  be  reclaimed,  aud 
held  subject  to  the  right  of  avoidance."  Per  Jones,  Chancellor,  9  Cowen, 
628, 629.     Vid.  16  Wen.  631, 636  ;  2  Kent's  Com.  3d  ed.  235,  6. 

An  infant  may,  before  arriving  at  majority,  defend  against  the  enforce- 
ment  of  his  unexecuted  agreements,  or  enforce  his  contracts  against 
others  in  the  course  of  a  suit ;  and  this  is  by  suit  only ;  for  he  has  no 
power  of  himself  to  settle,  release,  or  arbitrate  his  claims, (to)  except  in- 
deed, that  he  may  arbitrate  with  the  consent  of  his  guardian. (x)  Accord- 
ingly, where  he  coAracts  to  deliver,  and  the  article  is  taken  without  his  ac- 
tual delivery,  the  taker  is  a  trespasser,  (y)  Yet  he  may  insist  on  a  purchase 
or  contract  for  his  own  benefit,  as  to  pay  him  a  debt,  deliver  him  goods, 
&c.  and  have  an  action  for  the  breach  thereof,  and,  if  he  have  received 
a  delivery  of  the  article,  he  may  retain  it  un|il  he  come  of  age,  and  then 
avoid  his  agreement 

**  The  law  authorizes  an  infant  to  avoid  contracts  made  during  minori- 
ty, but  there  are  cases  at  law  which  show  that  if  the  contract  has  been 
executed,  and  the  infant  will  avoid  it,  he  must  restore  the  consideration* 
An  infant  cannot  ratify  a  lease  to  himself,  and  avoid  a  covenant  in  it  to 
pay  rent..  Bac.  Abr.  Leiases,  B.  Nor  can  he. hold  lands  conveyed  in 
exchange,  and  avoid  the  transfer  of  those  with  which  he  parted.  Co. 
Litt.  51,  b ;  4  Cruise,  142.  And  it  is  suggested,  1  N.  H.  Rep.  37,  Rob- 
erts v.  Wiggin,  that  where  an  infant  takes  a  deed  of  land,  and  gives  back 
a  mortgage  to  secure  the  purchase  money,  he  cannot  avoid  the  mortgage 
and  hold  under  the  deed.  In  15  Mass.  R.  359,  Badger  v.  Phinney,  it  is 
held,  that  where  goods  are  sold  to  an  infant,  who  represented  himself  as 
of  full  age,  on  credit,  and  he  avails  himself  of  his  infancy  to  avoid  the 
payment,  the  vendor  may  reclaim  the  goods,  as  having  never  parted  with 
his  property  in  them.  And  that  such  infant,  having  sold  and  delivered 
goods,  and  received  the  money  for  them,  must  restore  the  money  before 
recovering  the  goods.  In  Roof  v.  Stafford,  7  Cowen,  182,  the  same 
principle  is  recognized  and  approved.  It  is  particularly  necessary,  at  the 
present  day,  when  emancipation  is  so  common,  and  when  minors,  who 


(to)  6  Mass.  R.  80.  (y)  Bac.  Abr.  tit.  Infancy  and  Ag«,(I). 

(x)  3  Atk.  614.  3  Gaines,  253.  Comb.    Vid.  9  Cowen>  626. 
31€ 
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may  not  b^  known  as  such,  are  so  frequently  sent  forth  by  their  parents 
to  act  for  themselves  without  the  intervention  of  a  guardian,  that  courts 
should  be  careful  that  infancyt  while  it  furnishes  protection  to  the  minor* 
should  not  be  made  a  means  of  fraud  and  oppression. upon  others."  Per 
Parker,  J.  6  N.  H.  R.  339.  Vid.  also  8  Cowen,  84.  Waterman's  Jus- 
tice's Manual,  2d  ed.  46,  7. 

The  note  of  an  infant  is  merely  voidable  and  not  void ;  and  a  promise 
to  pay  made  after  he  attains  to  full  age^  renders  the  note  valid.  But  if 
the  promise  be  conditional,  performance  or  the  happening  of  the  condi- 
tion must  be  affirmatively  shown  to  sustain  an  action  ;  and  where  the 
promise  was  to  pay  as  soon  as  he  could,  held  that  no  recovery  could  be 
had  without  proof  of  ability  to  pay.     17  Wen.  419.    Yid.  3  id.  479. 

An  infant  may  avoid  a  usurious  contract  entered  into  by  him,  apd  re- 
cover the  money  lent  upon  such  contract  under  the  count  for  money  had 
and  received  ;  and  evidence  of  the  affirmance  of  such  a  contract  after 
the  arrival  of  the  party  to  full  age,  to  be  effective,  must  be  express,  and 
not  rest  in  inference  or  construction.     19  Wen.  301. 

If  a  father,  during  the  infancy  of  his  child,  sell  chattel  property  belong- 
ing to  the  child,  and  for  the  purpose  of  having  it  replaced  by  other  prop- 
erty, and  the  father  purchases  other  property  and  gives  it  to  the  child, 
but  it  i^mains  in  the  possession  of  the  father,  uAo  at  the  time  is  insolvent, 
such  substituted  property  does  not  become  the  property  of  the  child,  but 
is  the  property  of  the  father,  and  subject  to  a  levy  under  an  execution 
against  him.    15  Wen.  631. 

The  holding  of  a  note  taken  by  a  plaintiff,  in  payment  for  work  done 
by  him  during  his  minority,  eight  months  after  he  arrived  at  age,  before 
be  offered  to  return  it  to  the  defendant,  is,  in  judgment  of  law,  a  ratifica- 
tion of  the  contract,-  especially  where  in  the  meantime  the  maker  of  the 
note  has  become  insolvent,  the  debt  lost,  and  the  offer  to  return  made  on 
the  heel  of  thfit  event  1 1  Wen.  85.  We  have  seen,  ante,  265,  that  an  in- 
fant may  bind  himself  to  pay  for  necessaries^  which  includes  meat,  drink, 
apparel,  physic,  good  teaching,  instruction  aiid  the  like,  they  being  actually 
necessary,  charged  at  reasonable  prices,  and  suitable  to  his  degree  and 
estate,  of  which  things  the  justice  or  jury  are  to  judge.  But  he  cannot 
bind  himself  for  necessaries  in  carrying  on  his  trade ;  for  the  law  will  not 
entrust  him  to  trade,  as  it  might  ruin  him  ;  but  necessaries  for  his  wife 
or  lawful  child,  arc  necessaries  for  him.  Even  in  these  cases,  he  cannot 
bind  himself  for  any  sum  certain,  or  settle  and  state  an  account  for  them, 
so  as  to  lay  the  foundation  of  a  suit  upon,  a  balance  struck,  or  conclude 
himself  by  giving  a  note  or  bond  ;  for  the  law  will  consider  all  such 
things  void,  and  drive  the  plaintiff  back  to  his  original  consideration,  and 
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fix  the  necessaries  and  the  price  as  they  should  be.(z)  We  before  no- 
ticed, ante,  265,  that  when  the  infant  lives  with  his  parent,  he  is  not  liable 
even  for  necessaries,  nor  is  the  parent,  in  general,  liable  for  such  neces- 
saries. 

Accordingly,  where  a  son  of  the  defendant,  who  lived  in  his  family, 
and  was  decently  clothed,  according  to  his  father's  circumstances,  bought 
a  coat  at  the  store  of  the  plaintiff,  but  there  was  no  evidence  of  the 
father's  consent  to  this,  and  the  justice  gave  judgment  for  the  price 
against  the  parent,  the  supreme  court  reversed  the  judgment ;  and  laid 
down  the  following  doctrine  on  this  subject : 

**  A  parent  is  under  a  natural  obligation  to  furnish  necessaries  for  his 
infant  children ;  and  if  the  parent  neglect  that  duty,  any  other  person 
who  supplies  such  necessaries,  is  deemed  to  have  conferred  a  benefit  on 
the  delinquent  parent,  for  which  the  law  raises  an  implied  promise  to  pay 
on  the  part  of  the  parent  But  what  is  actually  necessary,  will  depend 
on  the  precise  situation  of  the  infant,  and  which  the  party  giving  the 
credit,  must  be  acquainted  with  at  his  peril.  Simpson  v.  Robertson,  1 
Esp.  R.  17.  Ford  v.  Fothergill,  id.  211.  In  the  case  of  Bainbridge  v. 
Pickering,  2  Wm.  Bl.  R.  1325,  GotiUf,  J.  says,  vrith  great  propriety: 
'  No  man  shall  take  upon  himself  to  dictate  to  a  parent  what  clothing  a 
child  shall  wear,  at  what  time  they  shall  be  purchased,  or  of  whom ;  all 
that  must  be  left  to  the  discretion  of  the  father  or  mother.  Where  the 
infant  is  under  the  control  of  the  parent,  there  must  be  a  clear  and  pal- 
pable omission  of  duty,  in  that  respect,  on  the  part  of  the  parent,  in  order 
to  authorize  any  other  person  to  act  for,  and  chaise  the  expense  to  the 
parent.'  "(a)  On  this  subject  the  late  Chancellor  Kent  holds  the  follow- 
ing langurgc :  ^  A  father  is  not  bound  by  the  contract  of  his  son,  even  for 
articles  suitable  and  necessary,  unless  an  actual  authority  be  proved,  or 
the  circumstances  be  sufficient  to  imply  one.  Were  it  otherwise,  a 
father  who  had  an  imprudent  son,  might  be  prejudiced  to  an  indefinite 
extent.  What  is  necessary  for  the  child,  is  left  to  the  discretion  of  the 
parent ;  and  where  the  infant  is  under  the  control  of  his  parent,  there 
must  be  a  clear  omission  of  duty  as  to  necessaries,  before  a  third  person 
can  interfere,  and  furnish  them,  and  charge  the  father.  It  will  always 
be  a  question  for  a  jury,  whether,  under  the  circumstances  of  the  case, 
the  father's  authority  was  to  be  inferred.  If  the  father  suffers  the  chil- 
dren to  remain  abroad  with  their  mother,  or  if  he  forces  them  firom  home 


(«)  Bac.  Abr.  tit.  Infancy  and  Age,        (a)  18  John.  480. 
(I),  and  vid.  ante,  265. 
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fay  9e?ere  usage,  he  is  liable  for  their  necesBaries.^    Vid.  2  Kent's  Com. 
8d  ed.  IOI9 192,  and  the  cases  there  cited  in  notes. 

In  general,  an  infant  cannot  Irind  himself,  eren  with  the  consent  of  his 
goardian,  unless  his  acts  are  deemed  by  a  court  of  chancery  beneficial  to 
him  i{b)  but  his  bond  is  voidable,  even  though,  at  the  time  of  making  it, 
he  fraudulently  alleged  that  he  was  of  age.  (c)  He  is  not  bound,  though 
he  enter  iiHo  a  contract  by  the  consent  of  his  father.  ({{) 

A  father  may  authorize  his  son  to  contract  with  an  employer  and  re- 
ceive his  wages  for  his  own  use ;  but  the  foots  that  the  son  was  out  at 
service,  and  the  father  received  his  wages,  of  themselves  show  no  relin- 
qmsbment  of  the  father's  property  in  the  son's  labor.    2  Watts,  400. 

Infancy  is  a  personal  privilege,  of  whi^h  the  infant  alone  can  avail 
himself;  and,  accordingly,  an  adult  cannot  plead  the  infancy  of  his  co- 
defendant,  (e) 

For  further  particulars  under  this  head,  vid.  ante,  265,  also,  165, 166. 

As  to  what  acts  of  an  infant  are  votd^  and  what  are  voidcMe  only,  vid. 
per  Bronson,  J.  15  Wen.  684  to  687. 

An  infant  is  liable  to  a  fine  or  penalty  imposed  by  statute,  the  same  as 
any  other  person ;  e.  g.  for  not  training,  or  disobedience  of  orders  in 
mSitia ;  for  such  fines.  Sec.  are  incurred  not  cimUy  but  criminaUy.{f) 

Inftnts  are  liable  for  trespasses,  in  the  same  manner  as  adults.  8 
Wen.  891.  And  if  an  infant  who  has  a  horse  on  hire,  wilfiilly  and  in- 
tentionally injure  the  animal,  it  amounts  to  an  election  on  his  part,  to  dis- 
affirm the  contract  of  hiring,  and  an  action  of  trespass  lies  against  him 
for  the  tort.  2  id.  137.  But  a  plea  of  infancy,  with  an  averment  that 
the  injury  happened  through  the  unskilfulness,  want  of  knowledge,  dis- 
cretion and  judgment  of  the  defendant,  would  be  a  complete  answer  to 
an  action  of  trespass  brought  for  killing  a  horse,  let  to  hire,  by  violent 
driving  and  cruel  treatment.    Id. 

YI.  LiTNACT,  DRUNKENifBss,  6cc, — Of  lunacy,  we  have  spoken  be- 
fore. (^)  This  defence,  with  that  of  drunkenness,  proceeds  upon  the 
ground  of  an  utter  incapacity  to  yield  that  rational  assent,  which  forms  a 
necessary  ingredient  in  all  contracts.  Both  are  determinable  from  the 
circumstances  of  the  case,  like  other  questions  of  fact.  If  the  defence  be 
drunkenness,  it  should  be  such  a^state  of  intoxication,  as  creates  a  corn- 


et) 7  John.  557.  (O  Vid.  2  John.  279.    5  id.  160. 

(c)  1  John.  Cm.  127.  (/)  4  Mass.  E.  376.    12  id.  271. 

(d)  10  John.  453.  (g)  Ante,  265  to  268. 
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fix  the  necessaries  and  the  price  as  they  should  be.  (/  ^sinan 

ticed,  ante,  265,  that  when  the  infant  lives  with  his  r  /  a  #,  by  an 

even  for  necessaries,  nor  is  the  parent,  in  generf  J/  ^  v:^aA  to 

saries.                                                                /y    ^  oonlered 

Accordingly,  where  a  son  of  the  defendp^^/^  *^"^  *^  ^ 


^  time  when 


and  was  decently  clothed,  according  to  YAB/yff 

a  coat  at  the  store  of  the  plaintiff,  but  /y   /  ^«  ^y  ^^^ 

father's  consent  to  this,  and  the  just'  ;^/   /  ^  ^^^  *"*'^^  ^^ 

against  the  parent,  the  supreme  coo////    /  ^  ^^  ^^^^^  ^^^ 

down  the  following  doctrine  on  tb-/X^/    ^  •    And,  though  the 

"A  parent  is  under  a  nature'   ////  -  ^^  *  P*^y  ^  ™propcr 

infant  children ;  and  if  the  p    '^''/  ^  ' '"  connection  with  the  facts 

who  supplies  such  necessar ;  /  *  ^^ible.(  j)    Where  the  defence,  m 

the  delinquent  parent,  for  '  -^^  the  insanity  of  the  defendant  at  the 

on  the  part  of  the  pare  '  -  plaintiff  offered  evidence  to  prove,  that  be- 
on  the  precise  situp.  .  defendant  was  of  sound  mind,  he  took  a  mortgage 
credit,  must  be  ar  /^^in  responsibilities  which  he  had  assumed  for  the  mort. 
Esp.  R.  17.  Fc  /^  the  note  in  suit  originated,  and  that  after  the  exccu- 
Pickering,  2  Y  J'^^ ^t^Q  the  defendant  was  again  of  sound  mind,  he  receiv- 
*  No  man  sb  /V^'te  of  such  mortgage  a  sum  more  than  sufficient  to  indem- 
child  shaP  /^^^^tbo  note;  it  was  held  that  such  evidence  was  admissible, 
that  mu  jj^  ^tov  confirm  a  contract  originally  void,  but  as  conducing  to 
infant  y  '^^cognition  of  it  by  the  defendant,  as  a  valid  contract,  and  that 
pab'     /'^  V^"°^  ™"^  ^hicn  he  executed  it.(&) 

to       ^  *^'^|tf.guments  of  counsel  and  the  opinion  of  the  court  in  the  case  of 

P  f^  ^'-  ^'"8»  4  Cowen,  207  to  221,  afford,  of  themselves,  a  valuable 

^  iise  on  that  branch  of  the  law  which  respects  the  defence  of  lunacy. 

ilf^  case  has  never,  we  believe,  been  overruled  or  questioned,  at  least 

l^  our  own  courts ;  and  although  the  rule  which  it  establishes  in  regard 

.^  the  degree  of  derangement  or  imbecility  of  mind,  which  renders  a 

party  incapable  of  contracting,  has  been  considered  by  many  as  too 

gtrict  and  confined  in  its  operation,  yet  it  must  be  regarded  as  the  law  of 

the  land,  and  entitled  to  the  consideration  of  undoubted  authority.    That 

case  holds,  that  where  an  act  is  sought  to  be  avoided,  on  the  ground  of 

mental  disability,  the  proof  lies  with  hinj  who  alleges  it,  and  that  sanity 

is  to  be  presumed  until  the  contrary  appears ;  but  that  afler  a  general 


(h)  Vid.  3  Campb.  33,  and  note  (a).        (i)  5  Bam.  &  Creas.  170. 
Vid.  also  16  John.  603.    Bull.  N.  P.  172.        ( i)  4  Conn.  R.  203. 
1  Stark.  R.  126.    18  Ves.  12.    2  Vemi.        (fc)  Id, 
R.  97.    2  Paige,  30.    1  Green's  N.  J. 
R.233.    1  HUPs  So.  Gar.  R.  313. 
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shown,  it  then  is  incumbent  on  the  one  who  insists  that 

^^^^^^^  \  to  show  sanity,  i,  e.  a  lucid  interval,  at  the  very  time 

*^^^w»  "^^ned.    The  case  further  establishes  the  rule,  that  dis- 

"^^  account  of  derangement  or  imbecility  of  mind,  is 

Vxunatics,  or  persons  non  compos{l) — ^ihat  mere 
^w  not  enough — an  entire  loss  of  reason  must 
^  \99  of  understanding  is  an  item  in  the  proof 

y  ^  V>urt  of  law  will  relieve,  where  fraud  is 

^^^         ^        ^  .ti  affirmative  evidence. 

^^J^^  T^  ..lienness,  there  are  cases  to  show  that  it  is 

^-  .  the  intoxication  arises  by  the  contrivance  of  the 

This  is  not,  however,  the  true  rule;  for  drunkenness 
uoes,  in  many  cases,  amount  to  insanity ;  and  whether  volun- 
,  or  brought  about  by  the  other  party,  makes  no  difference  in  the  ef- 
fect produced.  Our  statute  treats  intoxication  as  a  species  of  insanity, 
which,  when  it  becomes  habitual,  renders  the  drunkard  an  unfit  person 
to  be  entrusted  with  the  management  of  his  estate,  (m)  And  in  Barrett 
V.  Buxton,  2  Aik.  167,  it  was  expressly  decided  that  a  contract  made  by 
a  man  when  deprived  of  the  exercise  of  his  understanding  by  intoxi- 
cation, is  voidable  by  himself,  though  the  intoxication  was  voluntary,  and 
not  produced  through  the  circumvention  of  the  other  party,  (n) 

VII.  CovBBTURB. — We  also  hinted  this  defence,  ante,  265  ;  but  it  de- 
■erves  further  notice.  That  the  note,  bill,  Ac.  of  a  feme  covert  is  abso- 
lutely void,  vid.  ante,  166. 

An  action  will  not  lie  against  a  married  woman,  upon  a  contract  made 
by  her  during  coverture^  with  or  without  seal,  nor  can  she  sue  or  be  sued 
opon  such  contract  in  her  own  name,  even  though  she  have  a  separate 
maintenance,  secured  by  deed,  paid  regularly,  she  living  at  the  same  time 
apart  from  her  husband  ;(o)  or  though  she  be  separated  from  her  hus- 
band under  a  sentence  of  divorce /rom  bed  and  board.{p)    The  only  ex- 

(1)  The  term  *'non  compos,**  of  unsound  mind,  are  legal  terms,  and  import  a 
total  deprivation  of  sense.  Vid.  per  Wood  worth,  J.  4  Cowen,  217,  citing  2  Mad. 
5^.    Vid.  also  1  Beck's  Med.  Jur.  6th  ed.  581,  et  seq. 

(I)  Vid.  3  P.  Wms.  190,  n.  (A).    Vid.  tect  a  person  from  liability  for  torts,  or 

also  4  Desaus.  Ch.  R.  364.    6  Munf.  15.  from  punishment  for  crimes  committed 

1  Bibb,  406.     1  South.  R.  361.    1  Hen.  while  in  that  situaUon. 

&  Munf.  70.    1  Wash.  R.  164.     3  R«p.  (o)  17  John.  167.    8  T.  R.  545.    2  Bl. 

Const.  Ct.  So.  Car.  27.    SHayvr.  394.    4  R.  1079.    2  Bos.  &  Pull.  105.    5  id.  148. 

Serg.  &  Rawle.  438.  1  Taunt.  217. 

(m)  Per  V^alworth,  Ch.  2  Paige,  31.  (p)  6  Maule  &  Selw.  78.    3  Bam.  & 

(n)  Vid.  2  Kent's  Com.  3d  ed.  451.  Cress.  291.    Otherwise  as  to  a  divorce 

Vid.  also  2  Paige,  31,  where  it  is  decided  from  the  bonds  of  matrimony'    1  Go''*" 

that  voiuntaxy  drunkemiess  will  not  pro-  R.  10. 
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ceptioD  18,  1,  Where  the  hufband  h^s  beeo  banuhed  the  state  for  a 
crime,  by  the  sentence  of  a  court  of  justice  ;{q)  or,  2.  Where  her  hus* 
band  is  an  alien  enemy,  (r)  But  not  even  then,  if  she  b  by  birth  aa 
alien  and  the  wife  of  an  alien,  and  her  husband  has  ever  lived  with  her  ia 
this  country,  although  he  be  abroad  in  foreign  service  at  the  time  of  suit 
brought.(^)  A  third  exception  was  (Mice  said  to  be,  where  the  husband 
resided  out  of  the  state,  without  any  probability  of  returning*  and  his 
wife  represented  herself  and  contracted  as  a  feme  sole  ;(t)  but  this  has 
been  again  and  again  overruled*  (») 

But  the  death  of  a  person  will  be  presumed  after  a  certain  term  of 
absence ;  and  where  it  was  proved  that  the  husband  went  away  from 
the  country  twelve  years  before,  it  was  held  that  unless  the  wife  proved 
him  alive  within  seven  years,  her  plea  of  coverture  could  not  be  sup- 
ported, (v)  And  so,  where  the  husband  went  to  sea,  and  had  not  been 
heard  of  in  twelve  years,  it  was  held  that  the  wife  might  be  sued  as  a 
feme  sole.{w)  And,  in  general,  where  no  account  can  be  given  of  a  per> 
son  in  seven  years,  his  death  is  presumed,  in  analogy  to  the  statute,  19 
Car.  2,  c.  6,  with  respect  to  leases  dependent  on  lives,  and  the  statute  of 
bigamy,  1  Jac.  1,  c.  11 ;  correspondent  to  which  are  our  statutes,  1  R.  SL 
740,  ^  6,  2  id.  74,  ^  5 ;  except  that  our  statute  of  bigamy  adopts  five  in- 
stead of  seven  years,  (or)  So,  a  person  sentenced  to  imprisonment  for 
life  is  deemed  civilly  dead.    2  R.  S.  586,  ^  20.    Yid.  also  10  Jdin*  232. 

A  sale  of  the  husband's  goods  by  the  wife  is  void,  and  he  may  have 
trover  for  them.(y) 

When  a  wife  is  co-plaintiff  in  an  action  arising  on  contract,  no  cause 
of  action  can  be  included,  unless  it  be  founded  on  a  contract  with  her 
before  marriage,  or  she  be  the  meritorious  cause  of  action }  and  her  in- 
terest  must  expressly  appear  on  the  face  of  every  count.  And  in  an  ac- 
tion for  a  tort  for  a  personal  injury,  if  the  wife  be  joined,  the  declaratioo 
must  proceed  only  for  torts  to  her  individually,  and  not  for  such  wrongs 
as  only  affect  the  husband,  (z) 

The  husband  is  entitled  to  whatever  the  wife  earns,  or  becomes  due  to  h^ 


(q)  I  T.  R.  6.  (v)  2  Campb.  R.  113. 

(r)  Yid.  Reeye's  Dom.  Rel.  100,  and        (tr)  18  John.  141. 
cases  there  cited.    Vid.  also  15  Mass.       (x)  Vid.  id.  143,  per  Spencer,  C.  J. 

R.  31.  6  East,  80,  84. 

(s)  3  Camp.  R.  123.  (y)  Cora.  Dig^.  tit  Baron  and  Feme. 

(0  1  Ld.  Raym.  147.  (x)  Vid.  1  Chit  PL  6th  Lond.  ed.  233. 

(u)  1  Salk.  646.    2  Wils.  308.  1  Bos.  Vid.  also  2  Caines,  221.    2  BL  R.  1236. 

ei  Pull.  839.    4  id.  80.    2  Esp.  R.  18.  2  Maule  &  Selw.  396. 
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by  contract,  daring  cov^erture,  and  may  sue  in  his  own  natne  therefor  ;(a) 
and  he  is  moreover  entitled  to  all  her  choses,  both  in  action  and  posses- 
flion,  which  were  hers  at  the  time  of  the  marriage ;  and  actions  for  the 
recovery  of  them  must  be  in  the  name  of  both.  The  true  rule  is,  that  in 
all  cases  where  the  cause  of  action  survives  to  the  wife,  the  husband  can- 
not sue  alone.  10  Pick.  R.  438.  The  wife's  choses  in  action,  though  un- 
collected during  her  life  time,  belong  absolutely  to  the  husband,  if  he  sur* 
vive.(&)  But  otherwise,  if  she  outlive  him.  They  then  survive  to  her. 
He  is  also  liable  for  all  debts  and  demands  against  her,  arising  before  cover- 
ture, if  sued  for  during  coverture ;  though  not  after  her  death,(c)  even 
tfioagh  he  expressly  promise  to  pay.((2}  It  is  well  settled  that  the  husband 
cannot  be  sued  alone  upon  a  ccmtract  of  the  wife  when  sole  and  before 
marriage.  15  John.  402^  8.  8  id.  150.  Neither  should  he  be  permitted 
to  prosecate  alone  upon  such  a  contract.  Reeve*s  Dom.  Rel.  126.  As 
a  husband  cannot  maintain  a  suit  in  his  own  name,  to  recover  a  de- 
mand which  accrued  to  his  wife  before  marriage  under  contract  made 
vrith  her*  the  wife  must  be  joined  in  the  action.  So  also  where  a  husband 
performs  the  stipulations  of  a  contract  entered  into  by  his  wife  before 
marriage,  which  if  perfomied  by  her  whilst  sole  would  have  given  her  a 
right  of  action,  the  action  for  the  recovery  of  a  demand  thus  arising  must 
l>e  brought  in  the  joint  names  of  husband  and  wife.     13  Wen.  271. 

Upon  the  death  of  the  wife,  the  responsibility  of  the  husband  is  abso- 
lutely destroyed  ;(e)  and  upon  the  same  principle,  the  wife,  if  she  survive, 
is  liable  up<m  contracts  made  by  her  before  marriage.  (/) 

While  the  wife  lives  with  the  husband,  all  her  contracts  for  necessaries 
shall  bind  him,  for  his  assent  to  these  shall  be  presumed,  unless  the  con- 
trary  expressly  appear  ;{g)  and  so,  though  she  live  separate  from  him,  if 
the  articles  furnished  be  suitable  to  her  condition  in  life.  (A)  So,  if  he 
leave  his  wife  or  send  her  away,  or  use  her  so  cruelly,  that  she  cannot 
live  with  him  ;  but  these  are  all  the  proper  debts  of  the  husband  :  the 
vrife  cannot  be  sued  for  them.(i)  He  is  not,  however,  liable  even  for 
necessaries,  if  she  elope  without  cause,  except  it  be  after  she  has  applied 


(a)  Vid.  1  Bam.  &  Aid.  218.    3  T.  R.        (d)  7  T.  R.  344.    8  P.  Wms.  409. 

631.    And  it  is  a  general  principle,  that  8  John.  149.    15  id.  403.    Ante,  556. 
that  which  the  husband  may  discharge        (e)  Vid.  Com.  Dig.  Baron  and  Feme, 

alone,  and  of  which  he  may  make  dispo-  (2  C.)    Rep.  Temp.  Talb.  173. 
sition  to  his  own  use,  for  the  recovery  of       (/)  7  T.  R.  350.    1  Campb.  189. 
this  he  may  sue  without  his  wife.    Per       (g)  Vid.  cases  cited  1  Com.  on  Con. 

Doddridge,  J.  in  3  Bulst  164.    Vid.  also  186. 
1  Bam.  Ic  Aid.  224.  (h)  12  John.  428.    11  Wen.  33. 

(6)  9  John.  112.  (i)  Vid  cases  cited  1  Com.  on  Con. 

(c)  Vid.  cases  cited  1  Com.  <m  Con.  186  to  190. 
184. 
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to  him  to  return  ;{k)  but^  if  the  elopement  was  adulterous,  he  is  not  bound 
to  receive  her  again,  and  an  application  to  return,  will,  consequently,  not 
revive  his  liability.  If,  however,  he  does  receive  her,  whether  the  elope- 
ment be  adulterous  or  not,  he  is  accountable  as  before.(Z)  And  where 
the  elopement,  though  voluntary,  was  not  adulterous,  and  a  friend,  with- 
out the  wife's  authority,  requested  the  husband  to  receive  her,  which  he 
refused  upon  gi*ounds  other  than  the  want  of  such  authority,  it  was  held 
to  revive  his  liability  for  necessaries.(m) 

If  a  tradesman  trust  the  wife,  after  the  husband  has  forbidden  him,  he 
cannot  recover,  and  it  is  sufficient  for  the  husband  to  give  general  notice, 
(by  advertisement  for  instance,)  that  people  do  not  trust  his  wife  ;(n)  and 
this  should  be  done,  wherever  the  husband  means  to  protect  himself  from 
liability,  in  all  cases  of  voluntory  separation,  and  the  settling  a  separate 
maintenance ;  for  until  these  things  become  matter  of  reputation  in  the 
neighborhood  where  the  parties  reside,  the  husband  will  continue  liable.{o) 
Such  advertisement,  however,  will  make  it  matter  of  reputation  and  pro- 
tect the  husband  (p)  as  effectually  as  reputation  from  any  other  cause; 
and  this  general  reputation  in  the  place  where  the  husband  lives  is  suffi- 
cient, though  it  do  not  extend  to  the  place  where  the  debt  was  contract- 
ed. (7)  But  in  case  of  elopement,  though  the  tradesman  have  no  notice 
of  this,  if  he  trusts  the  wife,  the  husband  is  not  liable.(r) 

The  husband  is  not  liable  if  the  wife  live  apart  from  him  on  a  separate 
maintenance,  by  deed  or  writing,  which  is  regularly  paid  and  known  or 
published  as  above  mentioned,  (j)  But  such  maintenance  must  be  settled 
in  writing,  and  some  payment  must  be  shown.  (^)  And  where  a  husband 
professes  to  provide  for  his  wife,  who  lives  apart  from  him,  it  is  incum- 
bent for  a  party  who  has  been  expressly  forbidden  to  give  credit  to  her, 
in  order  to  render  the  husband  liable  for  subsequent  supplies,  to  show  af- 
firmatively and  clearly  that  the  husband  did  not  supply  her  with  neces- 
saries suitable  to  her  condition.  And  where  the  wife  when  furnished 
with  provisions  in  large  quantities,  sells  them,  the  husband  is  excused  in 
adopting  the  mode  of  providing  for  her  by  sending  her  meals  to  her,  if 
the  supply  be  abundant  and  of  good  quality.(u) 

Where  a  married  woman  has  a  separate  estate  vested  in  a  trustee,  and 


(k)  12  John.  293.  (r)  1  Ld.  Raym.  444,  5.    I  Str.  647. 

(I)  3  Esn.  R.  225.  2  id.  706.    12  Mod.  372. 

(m)  12  John.  293.  (s)  Id.  12  Mod.  244.    8  John.  72.     16 

(It)  1  Ld.  Raym.  444,  5.    1 1  Wen.  83.    id.  38.    5  Bos.  &  Pull.  148. 

(o)  Id.    8  John.  72,  8.  (e)  8  John.  72,  3.   6  Bof.  &  Pull.  148. 

(p)  Id.  (u)  8  Wen.  d44. 

(9)  12  Mod.  244. 
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services  are  rendered  on  account  of  the  estate,  and  the  credit  for  such 
services  is  given  to  her,  the  husband  is  not  liable  for  them.(v) 

A  wife  may  act  as  the  agent  of  her  husband,  and  a  subsequent  ac- 
knowledgment, or  ratification  of  her  acts  by  the  husband,  is  evidence  of 
and  equivalent  to  an  original  authority,  (u?)  And  the  wife  in  the  absence 
of  the  husband,  is  considered  as  having  a  general  authority  to  exercise 
a  usual  and  ordinary  control  over  his  property  unless  it  be  expressly 
shown  he  has  constituted  some  other  one  his  agent  for  that  purpose,  (x) 

If  a  man  and  woman  live  together,  and  pass  in  the  world  as  hus- 
band and  wife,  the  man  is  liable  for  her  necessaries  or  contracts,  the 
same  as  if  she  were  in  fact  his  wife,(y) 

In  a  suit  for  necessaries  furnished  the  wife,  in  a  state  of  separation 
from  the  husband,  it  must  of  course  be  proved  by  the  plaintiflT,  that  the 
articles  furnished  were  suitable  to  the  state  and  degree  of  the  husband.(z) 

YIII.  -Alteratioiv  in  terms  of  contract  by  consent. — ^The  parties 
may  by  consent,  vary  the  terms  of  their  contract  at  any  time  before 
breach  ;  and  a  writ4^n,  or  even  sealed  agreement  may  be  thus  enlarged 
or  modified  by  parol.(a)  But  where  a  time  of  payment  is  mentioned  in 
a  writing,  or  where  no  time  is  specified,  in  which  case  the  law  construes 
it  payable  immediately,  no  parol  agreement  made  at  the  execution  of  the 
contract,  fixing  the  time  of  payment  different  from  its  terms  or  legal  im- 
port on  the  face  of  the  writing,  is  admissible ;  for  this  would  be  to  vary 
a  written  contract  by  parol,  (ft)  Nor  will  a  subsequent  parol  agreement 
(o  vary  the  first  be  binding,  where  the  first  would,  if  by  parol,  be  void 
by  the  statute  of  frauds ;  for  instance,  where  such  first  agreement  con- 
cerns land,  &c.(c)(l) 


(1)  A  subsequent  parol  agpreement,  not  contradicting'  the  terms  of  (he  ori&^inal 
contract,  but  merely  in  continuance  thereof,  and  in  Mspensation  of  the  perfom^ 
ance  of  its  terms,  as  in  prolongation  of  the  time  of  execution,  is  good,  even  in  this 
case  of  a  contract  reduced  to  writing'  under  the  statute  of  frauds ;  as  in  the  case  of 
a  contract  to  deliver  goods  at  a  stipulated  period,  parol  evidence  of  a  subsequent 
agreement  for  an  extension  of  the  time  of  delivery  is  admissible  ;  1  Maule  &  Selw. 
21 ;  Tid.  3  T.  R.  591 ;  and  parol  evidence  is  admissible  to  show  that  a  party,  ap- 
Mirently  a  principal  in  the  agreement,  was  in  fact  onlv  an  agent.  15  East,  272. 
7  Taunt,  295.  So,  a  contract  under  seal  may  be  entirely  waived  by  a  parol  agree- 
ment, and  the  latter  stand  in  its  place;  more  especially  if  the  parol  agreement 
•ball  have  been  executed.  Thus,  where  the  plaintifif,  by  an  instrument  under  seal, 
agreed  to  erect  a  building  for  a  fixed  price,  which  was  not  an  adequate  compensa- 
tion, and  having  done  part  of  the  word  refused  to  proceed,  but  upon  a  parol  prom- 
ise by  the  defendant  that  he  should  be  paid  for  his  labor  and  materials  and  should 
not  suffer,  he  went  on  and  finished  the  building;  it  was  held,  that  he  was  entitled 
to  recover  in  oMtumpsU  upon  the  parol  promise.    9  Pick.  R.  296. 

(p)  2  Wen.  454.  (z)  Id.  192. 

(w)  4  id.  465.  (a)  1  John.  Cas.  22.     8  John.  528. 

(x)  10  id.  79.  (6)  8  John.  189.  ^    , 

(y)  Vid.  1  Com.  on  Con.  214,  and  ca-  (c)  15  id.  204,  per  Thompson,  o.  J. 
tea  there  cited. 
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IX.    COHTKACT  ILL8GAL  OR  IMPO88IBI1B  TO  PBRS^ORM,  OR  BRCOMR  80* 

— Of  contracts  illegal  in  their  origin,  enough  was  said,  ante,  240  to  268. 
A  contract  to  do  an  act  physically  impossible^  at  the  time  of  contractiog» 
is  also  void,  and  no  action  lies  for  its  violation ;  as,  to  build  a  large  house 
in  a  day,  to  go  to  Rome  in  a  day,  &jc.{d)  And  it  is  the  same  in  law,  if 
the  act  become  illegal,  as  if  a  statute  should  pass,  preventing  the  perfbnn- 
ance  of  the  contract,  or  rendering  it  criminal ;  though  if  part  only  be 
prohibited,  the  rest  must  be  performed. 

So  when  the  thing  stipulated  becomes  physicafly  impossible  by  the  act 
of  God,  (or  as  Sir  William  Jones  will  have  it,  ^  inevitable  accident,**) (e) 
this  equally  excuses  the  performance ;  as  if  a  lessee  covenant  to  leave 
timber  standing,  which  is  blown  down  by  a  tempest,  or  agree  to  restore 
a  horse  which  dies  of  disease,  vnthout  the  borrower's  fault ;  or  where  A. 
contracts  with  B.,  to  serve  him  a  year  at  a  certain  salary,  to  be  paid  at 
two  several  times,  and  B.  dies  before  the  year  has  expired,  and  after  the 
first  payment ;  in  the  first  two  cases,  the  lessee  or  borrower  would  be 
dischai^d,  and  in  the  last,  A.  loses  the  rest  of  his  salary,  and  is  dischaig* 
ed  from  his  service.  But  in  all  these  cases  the  agreement  must  be  per- 
formed as  near  its  intent  as  may  be.(/)    And  so  of  other  the  like  cases. 

X.  An  insolvent  debtor. — ^When  the  assignees  of  an  insolvent  must 
sue  on  his  debts,  vid.  ante,  554. 

We  omit  the  further  consideration  of  this  subject,  to  which  several 
pages  were  devoted  in  the  first  edition  of  this  work.  Since  the  ^  Act 
to  abolish  imprisonment  for  debt  and  to  punish  fraudulent  debtor8,''(^) 
went  kito  operation,  applicati<His  to  be  discharged  from  debts  and  im- 
prisonment are  extremely  rare,  and  the  law  on  this  subject  has  therefore 
ceased  to  be  of  much  practical  importance.  We  simply  refer,  for  the 
provisions  of  the  statutes  and  the  decisions  under  them,  to  1 R.  S.  T76  to 
807,  and  cases  cited  in  the  margin.  Cowen*s  Treatise,  1st  ed.  432  to 
440.     1  Kent's  Com.  Sd  ed.  422.    2  id.  3d2,  393. 

XI.  Higher  security  given. — This  is  where  one  having  a  debt  due 
by  simple  contract,  accepts  a  security  for  the  same  debt  by  an  instru- 
ment under  seal ;  as  if  the  debt  be  reduced  into  a  bond,  covenant  or 
mortgage.  So,  if  a  judgment  bo  taken  or  obtained  upon  any  contract,  it 
operates  as  an  extinguishment  thereof.  But  a  contract  is  not  extin- 
guished, if  the  security  be  only  of  equal  or  inferior  degree ;  and  a  judg« 
ment  without  satisfaction,  must  be  upon  the  very  contract  itself,  claimed 


if)  Vid.  Powell  on  Con.  160  to  165,        (/)  Vid.  Powell  od  Con.  444  to  451, 
ana  cases  there  cited.  and  cases  there  cited, 

(s)  Jones  on  Bailm.  104,  5.  {g)  Sees.  Laws  of  1831,  p.  396. 
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• 
to  be  dischaiged  by  it,  and  not  upon  some  other  security  given  in  its  stead ; 

otherwise  it  is  no  extinguishment  of  the  original  contract,  without  actual 
payment  or  satisfaction,  &c.  The  higher  security  must  be  executed  by 
the  party  to  the  first,  in  order  to  extinguish  it,  and  not  by  a  third  per- 
son ;  Uiough,  if  one  partner  give  his  bond  for  a  partnership  debt,  it  has 
been  held  an  extinguishment  thereof.  An  infant's  bond,  being  void,  wiU 
not  extinguish  bis  contract  for  necessaries,  and  so  I  presume,  upon  the 
same  principle,  no  security  which  is  void  can  operate  as  an  extinguish- 
ment ;  as  if  it  be  void  for  duress,  coverture,  usury  and  the  like.(A) 

Within  the  above  principle  it  has  been  decided,  that  a  bond  and  mort- 
gage will  not  extinguish  a  sealed  note  ;(f )  a  bond  and  warrant  of  attor- 
ney for  the  amount  of  a  previous  judgment,  will  not  extinguish  the  first, 
though  judgment  be  entered  upon  the  bond  ;(j)  and  a  judgment  on  a 
covenant  to  pay  rent,  contained  in  a  lease,  will  not  extinguish  the  right  of 
distress  upon  the  same  lease  for  the  same  rent.(Xr)  And  a  judgment  in  a 
justice's  court  is  not  extinguislied  by  a  judgment  subsequently  obtained 
upon  it  in  another  justice's  couit ;  the  general  principle  governing  such 
cases  being,  that  a  security  of  a  higher  nature  extinguishes  inferior  se- 
curities, but  not  securities  of  an  equal  degree.  (/) 

But  if  the  higher  security,  a  judgment  confessed,  for  instance,  be  taken 
merely  as  a  collateral  security  to  the  first,  it  will  not  extinguish  it,  with- 
out satisfaction ;  and  where  the  second  security  is  between  different  par- 
ties, and  for  other  debts  besides  the  original  one,  and  not  for  the  exact 
amoujit  of  that  debt,  it  will  be  deemed  collateral,  without  any  express 
agreement  to  that  effect,  (m)  The  general  rule  is,  where  a  simple  con- 
tract security  for  a  debt  is  given,  it  is  extinguished  by  a  specialty  securi- 
ty, if  the  remedy  given  by  the  latter  be  co-extensive  with  that  which  the 
creditor  had  upon  the  former.  But  this  does  not  hold,  even  in  favor  of  a 
surety  by  simple  contract,  if  it  appear,  on  the  face  of  the  subsequent 
deed,  that  it  was  intended  only  as  an  additional  securitiy,  and  there  is 
nothing  in  the  deed  itself  expresly  inconsistent  with  such  intention  ; 
as  where  B.,  being  indebted  to  A.,  procured  C.  to  join  with  him  in  giving 
a  joint  and  several  promissory  note  for  the  amount ;  and  afterwards, 
having  become  further  indebted,  and  being  pressed  by  A.  for  further  se- 
curity, by  deed,  (reciting  the  debt  and  the  note,  and  that  a  further  secu- 
rity had  been  offered,)  assigned  to  A.  all  his  goods,  as  9i  further  security, 


{h)  Yid.  Bac.  Abr.  tit.  ExtinguUh-        (k)  13  id.  240.    2  Binn.  146. 
m6nt,  D.,  and  the  authorities  there  cited.        (I)  9  Wen.  53. 
(i)  8  John.  54.  (m)  14  John.  404. 

(i)  11  id.  418. 

90 
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with  a  proviso  that  he  should  not  be  deprived  of  the  possession  of  the 
property  assigned  until  after  three  days'  notice ;  it  was  held,  that  this 
deed  did  not  extinguish,  or  suspend  A/s  remedy  against  C.  on  the 
note.(n) 

XIL  Erasubbs,  ALTBHATzoif Sj  &e. — ^It  was  formerly  held,  that  when  a 
deed  was  altered  in  a  point  material,  cither  by  the  party  or  a  stranger, 
without  the  privity  of  other  parties  concerned,  whether  by  interlineation,  ad* 
dition,  razing  or  drawing  a  pen  through  a  line,  or  through  any  material 
word,  or  by  tearing  off  the  seal,  it  became  void.(o)  But  in  a  modem 
ca8e,(jp)  the  court  held  that  the  alteration  of  an  award  by  a  stranger^ 
even  in  a  material  part,  did  not  invalidate  the  instrument,  the  original 
words  being  legible ;  observing,  that  such  alteration  could  no  more  be 
considered  as  avoiding  the  instrument,  than  if  it  had  been  obliterated  or 
cancelled  by  accident  (</)  Yet  there  is  no  doubt,  that  a  deed  is  rendered 
void  by  an  alteration  in  favor  of  the  party  making  it.(r)  If  the  altera* 
tion  be  material  in  one  covenant,  it  avoids  all  the  covenants  in  the 
deed  \{s)  but  where  the  covenantors  are  bound  severally,  tearing  off  one 
seal  shall  not  discharge  the  other  covenantors,  for  it  is  a  distinct  deed  as  to 
each.(r) 

The  alteration  of  a  deed  by  one  claiming  a  benefit  under  it,  avoids  it 
so  far  as  respects  a  remedy  by  action  upon  it ;  and  it  seems  that  this  is 
BO,  whether  the  alteration  be  material  or  of  a  part  wholly  immaterial ; 
otherwise,  if  the  alteration  be  by  a  stranger  without  the  consent  of  the 
party,  (ti)  So  an  alteration  by  the  obligee  of  a  bond,  or  the  party  to 
any  other  deed  creating  a  mere  chose  in  action,  utterly  avoids  the  deed, 
both  as  to  the  right  and  remedy  upon  it.(v)  And  where  an  erasure  or 
interlineation  appears  in  a  material  part  of  a  deed,  of  which  no  notice  is 
taken  at  the  time  of  the  execution,  it  is  a  suspicious  circumstance,  which 
requires  some  explanation  on  the  part  of  the  plaintiff;  but  whether  the 
explanation  given  is  satisfactory  or  not,  is  for  the  justice  or  jury  to  deter- 
mine.(i<;)  An  alteration  of  a  sealed  instrument^  given  to  secure  the  pay- 
ment of  a  sum  of  money,  if  made  by  a  person  not  a  party,  under  a  pard 
authority  from  the  party  executing  the  instrument,  does  not  avoid  it.(x) 


(n)  3  Bam.  &  Ciess.  208.    6  Dowl.  &  («)  11  Co.  28. 

Ryl.  259,  S.  C.  (0  ^  id.  23. 

(o)  11  Co.  28,  and  Tid.  1  Bos.  &  Pull.  (u)  8  Cowen,  71. 

430,  per  Dallas,  C.  J.  («)  Id. 

(p)  6  East,  809.    Vid.  15  John.  297.  {w)  2  Wen.  656.    Vid.  7  id.  364.    6 

(g)   Via.  3  Barn.  &  Cress.  428.     5  Cowen,  125.    Bull.  N.  P.  255.    2  Stark. 

Dowl.  &  Ryl.  403,  S.  C.    6  Cowen,  746.  R.  313. 

8  id.  71.  (x)  13  Wen.  587. 

(r)  Per  Savage,  C.  J.,  8  Cowen,  73. 


OF  PLEAa  715 

In  1  Dallas,  67,  and  1  Peters'  R.  369,  it  was  held,  that  an  erasure  or 
interlineation  shall  be  presumed  to  have  been  made  after  the  execution 
of  the  instrument,  unless  the  contrary  is  shown.  But  vid.  1  Keb.  23, 
where  it  is  said,  '*  An  interlineation,  without  any  thing  appearing  against 
it,  will  be  presumed  io  he  at  the  time  of  the  making  of  the  deed,  and  not 
after.** 

XIII.  Seybbal  plsas,  plea  ahd  Honcs. — The  defendant  in  a  justice's 
court  should  always  plead  the  general  issue,  when  it  will  answer  his  pur- 
pose, and  not  a  special  plea  alone,  especially  where  he  is  without  profes- 
sional  assistance ;  for  special  pleading  is  not  the  eleniont  of  any  man,  un- 
less he  be  a  well  bred  lawyer.  Where  it  is  not  necessary,  it  only  tends  to 
endanger  the  defendant's  cause,  generally  speaking,  and  to  give  both  him 
and  the  justice  a  great  deal  of  trouble  and  embarrassment. 

Pleading  a  matter  with  the  general  issue,  however,  in  a  separate  plea, 
which  might  have  been  given  in  evidence  under  the  general  issue,  with- 
out having  been  pleaded,  though  it  be  pleaded  badly,  will  not  prevent  its 
being  given  in  evidence ;  for  this  is  merely  seeking  double  chance  to  get 
the  matter  of  defence  before  the  court,  like  several  counts  in  a  declara- 
tion,  and  though  one  fall,  another  may  stand,  and  support  the  defence ; 
and  in  order  to  give  the  defendant  an  equal  chance  with  the  plaintiff  in 
this  respect,  which  he  had  not  at  common  law,  being  there  confined  to  a 
single  plea  or  defence  for  each  cause  of  action  stated  by  the  plaintiff,  the 
8tatute(y)  authorizes  the  defendant  to  plead  as  many  several  matters  as 
he  shall  think  necessary  for  his  defence,  subject  to  the  power  of  the 
court  to  compel  him  to  elect  by  which  plea  he  vnll  abide,  in  cases  where 
he  may  plead  inconsistent  pleas.(z)  But  in  a  qui  tam  action,  the  defend- 
ant can  plead  only  one  plea  to  each  count,(a)  as  at  common  law. 

Where,  however,  there  is  a  right  to  plead  double,  hardly  any  pleas 
will  be  held  inconsistent.(ft)  The  general  issue  and  a  tender,  either  of 
part  or  the  whole,  has  been  held  so,  as  presenting  too  great  an  incongru- 
ity on  the  record  to  be  tolerated  ;(c)  and  that  tender  and  alien  enemy 
cannot  be  pleaded  together,  even  to  different  counts  ;(c{)  nor  in  trespass, 
pleas  of  the  general  issue,  alien  enemy,  and  a  justification,  (e)  Formerly, 
also,  the  defendant  was  not  allowed  to  plead  matters  which  required  differ- 
ent trials,  as  nul  tid  record  and  payment,(/)  one  of  which  must  have  been 


(y)  2  R.  S.  277,  §  23.  (<2)  10  Eagt,  326. 

(«)  Vid  Grah.  Prac.  2d  etl.  244.  (e)  12  East,  206.    2  W.  Bl.  1326.    1 

(a)  2  Wilfl.  21.    Com.  Dig.  Pleader,  Moore  &  Payne,  145. 

£.  2,  mure.  (/)  Coleman,  411 ;  1  John.  Cas.  104, 

(&)  Vid.  5  Taunt  840.  S.  C.    Coleman,  76. 
c)  4  T.  R.  194.    5  id.  97.    4  Taunt 
10  Eait,  326. 
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tried  by  the  record,  and  the  other  by  the  justice  or  jury.  This  distinc- 
tion, however,  no  longer  exists,  all  issues  of  fact  being  now  triable  by  the 
justice  or  jury.(^)  And  it  is  doubtful  whether  the  rule  ever  had  any  ap- 
plication to  a  justice's  court.  Where  the  defendant  pleaded  payment 
before  the  day  and  at  the  day,  the  court  ordered  the  first  plea  struck  out, 
because  it  might  be  given  in  evidence  under  the  last  ;(A)  but  the  court 
will  not  be  nice  in  discriminating  between  the  different  pleas,  in  order  to 
test  their  consistency. (t)  If  the  defendant  rely  upon  title,  in  a  defence 
to  an  action  of  trespass  on  lands,  he  will  be  confined  to  a  special  plea  or 
notice,  and  will  not  be  allowed  to  interpose  the  general  issue  alone,  either 
in  (he  justice's  court,  or  when  it  comes  to  the  court  of  common  pleas,  (j) 
With  these  exceptions,  the  defendant  may  plead  as  many  pleas  as  he  thinks 
proper,  in  answer  to  the  same  matter,  however  contradictory  and  incon- 
sistent they  may  appear,  (ft)  If  the  plaintiff  have  demurred,  or  replied  to 
the  pleas,  the  court  will  not  afterwards  require  the  defendant  to  elect* 
however  inconsistent  they  may  be.(/) 

The  above  distinctions  are,  however,  more  formal  than  substantia],  for 
by  statute,(m)  all  matters  of  defence  may  be  given  in  evidence  under  the 
general  issue,  provided  the  defendant  give  notice  thereof  with  his  plea. 
This  is  only  a  more  easy  manner  of  pleading  the  matter  of  defence,  and 
the  notice  must  include  substantially  the  same  facts  truly  set  forth  as  a 
special  plea  of  the  same  matter,(n)  though  it  will  be  regarded  with  less 
strictness  than  the  latter,  in  matters  of  form  ;(o)  but  evidence  of  matter 
which  it  does  not  set  forth,  cannot  be  given  unless  admissible  without  no- 
tice, (p)  The  proper  mode  of  testing  its  validity  is,  to  see  whether  it 
would  be  good  on  general  demurrer,  if  its  matter  were  specially  pleaded.(9} 
And  where  a  notice  was  in  general  terms,  that  the  defendant  would  prove 
that  there  were  divers  judgments,  at  the  time  of  the  sale  of  the  land,  &c. 
outstanding  against  the  plaintiff,  which  were  a  lien  upon  the  land,  &c.  and 
which  the  defendant  was  obliged  to  pay,  and  did  pay,  in  order  to  pre- 
vent a  sale  of  the  premises,  &c. ;  but  without  specifying  any  particular 
judgment,  so  as  to  enable  the  plaintiff  to  know  in  whose  favor,  at  what 
time,  and  in  what  court,  such  judgments  were  obtained,  that  he  might 
be  prepared  to  prove  that  they  were  fraudulent  and  had  been  reversed. 


(e)  6  Wen.  612.  (m)  2  R.  S.  277,  §  24. 

(h)  1  John.  Gas.  152.  (n)  8  John.  455.    13  id.  475.    10  id. 

(i)  Id.  142.    8  Wen.  570.    14  John.  89. 

( /)  2  R.  S.  168,  §  59.    2  Gaines,  28.  (o)  Id.  ibid. 

(k)  Grah.  Prac.  2d  ed.  245,  and  cases  (p)  11  John.'  494. 

there  cited.  (g)  13  id.  475. 
1  John.  Gas.  246 ;  Goleman,  91, 
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or  otherwise  satisfied  and  vacated,  which  the  supreme  court  held 
to  be  defective,  20  John.  144,  the  court  of  errors  held  it  to  be  sufii- 
cient,  20  John.  74G ;  and  Chancellor  Kent,  in  delivering  the  unanimous 
opinion  of  the  court,  observes  :  **  It  strikes  me  as  unreasonable  and  unjust, 
that  the  plaintiff  at  the  trial  should  shut  out  the  defence,  under  the  pre- 
tence that  the  defendant  did  not  tell  him  in  the  notice,  all  the  particulars 
of  these  judgments,  when  they  must  have  been  matter  of  record,  and  the 
defendant  stood  ready  to  prove  the  judgments  by  the  record,  and  to  pro- 
duce the  executions  issued  thereon,  and  prove  the  payment  of  them. 
The  plaintifi'was  informed  by  the  notice,  of  the  specific  nature  of  the  de- 
fence, and  he  could  have  ascertained  to  his  own  satisfaction,  and  with 
perfect  certainty,  before  the  trial,  whether  the  defence  was  a  good  one 
by  searching  the  records,  where  judgments  binding  on  the  land  must  have 
appeared,  if  they  existed.''  And  where  the  defendant's  attorney  annexed 
to  a  plea  of  the  general  issue,  a  printed  blank  notice  of  set-ofi*,  without 
being  filled  up,  but  containing  the  usual  concluding  clause,  that  a  certifi- 
cate for  the  balance  due  the  defendant  would  be  claimed,  the  supreme 
court  held  the  notice  sufllicient.  M.  S.  Feb.  term,  1829.  Vid.  Grab.  Prac. 
2d  ed.  247. 

This  notice  cannot  be  given,  unless  the  general  issue  ;  or  nil  debet^  to  an 
action  of  debt  on  judgment;  or  denial  of  the  execution  of  the  instrument, 
to  an  action  of  covenant,  be  pleaded,  (r)  The  giving  notice  of  special 
matter  will  not,  like  a  special  plea,  be  construed  to  admit  and  avoid  the 
plaintiff's  declaration,  (f)  And  as  the  plaintiff  cannot  reply  to  a  notice,  he 
will  be  allowed  on  the  trial  to  give  in  evidence,  in  answer  to  the  defence 
contained  in  the  notice,  any  matter  which,  had  the  pleadings  been  special, 
would  have  formed  the  subject  of  a  replication ;  and  this,  on  the  other 
hand,  the  defendant  may  rebut  by  evidence  of  facts,  which  would  have 
constituted  his  rejoinder. (/) 

Where  the  defendant  has  a  right  to  give  evidence  of  his  defence  upon 
the  general  issue,  though  he  give  notice  of  such  matter,  which  varies  from 
the  evidence,  this  shall  not  be  excluded  by  reason  of  the  variance,  and 
the  notice  may  be  entirely  disregarded, (u)  So,  also,  an  ofliiccr  joining 
with  another  in  a  notice  of  justification,  is  not  precluded  from  his  defence 
under  the  general  issue,  by  such  joinder  in  pleading,  (v) 

Thus,  the  defendant  may  take  three  chances  of  getting  in  his  matter  of 
defence.  1.  It  may  be  given  in  evidence  under  the  general  issue  ;  2.  Ho 
may  plead  it ;  or,  3.  He  may  give  notice  thereof  with  the  general  issue,  and, 


(r)  2  R.  S.  277,  §  24.  (u)  8  Cowcn,  114. 

(8)  8  John.  109.  (v)  2  Wen.  446. 

Ct)  7  John.  111. 
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in  general,  be  may  both  plead  and  give  notice  thereof  with  the  general 
issue,  adapting  his  pleas  and  notice  to  every  possible  shape  in  which  his 
proof  may  be  expected.  He  is  thus  placed  on  an  equal  footing  with  the 
plaintiff,  by  whom  he  is  assailed,  perhaps,  with  his  variety  of  count8*(to) 

OF  THE  QUALrriES  OF  PLEAS  IN  BAR. 

1.  A  plea  in  bar  must  be  adapted  to  the  nature  of  the  action,  and,  ac- 
cordingly, not  guilty  in  covenant,  or  nil  debet  in  trespass,  would  be  bad 
on  general  demurrer ;  and  so  of  the  like  cases. (x) 

2.  Every  plea  must  answer  the  whole  declaration,  or  the  particular 
count  or  counts  in  the  declaration,  to  which  it  is  intended  to  answer,  (y) 
The  meaning  of  this  is,  that  it  must  state  sufficient  matter  to  show  that 
the  plaintiff  cannot  sustain  his  action,  if  the  plea  be  true,  in  respect  of  the 
declaration,  count  or  counts  answered  ;{z)  but  there  may  be  one  plea  to 
one  count,  and  another  to  another  count  in  the  same  declaration,  as  we 
before  mentioned  ;  and  we  have  also  just  seen  that,  by  statute,  there  may 
be  several  different  pleas  to  the  whole  declaration,  or  to  different  counts  in 
the  same  declaration,  or  both,  (a)  Each  plea  must  be  sufficient  in  itself, 
if  true,  to  bar  the  entire  cause  of  action  it  is  intended  to  m6et.(&)  For 
example,  a  declaration  in  trespass  contains  two  counts,  one  for  trespass 
on  lands,  and  another  for  taking  goods.  The  defendant,  to  the  first  count, 
may  plead  a  license,  to  the  second  the  statute  of  limitations,  and  to  both, 
he  may  plead  not  guilty,  and  any  other  plea  or  pleas,  as  a  release,  accord 
and  satisfaction,  arbitrament,  &c.  Where  a  plea  is  pleaded  as  an  answer 
to  the  whole  declaration,  and  the  matter  contained  in  it  is  only  an  answer 
to  a  part,  the  whole  plea  is  bad  and  may  be  demurred  to.(c)  Thus,  if  a 
declaration  in  assumpsit  contain  a  count  on  a  promissory  note,  and  also 
the  common  counts,  a  plea,  commencing  as  an  answer  to  the  whole  decla- 
ration, but  in  fact  answering  only  the  count  on  the  note,  is  bad ;  for  the 
court  cannot  intend  but  that  the  other  counts  embrace  substantive  and 
distinct  causes  of  action. (d)  This  rule,  however,  must  be  understood 
with  this  limitation,  that  the  part  of  the  declaration  which  is  not  answered 
by  the  plea,  is  material,  and  the  gist  of  the  action ;  for  where  any  thmg 
is  inserted  in  the  declaration  as  matter  of  aggravation,  the  plea  need  not 
_f 

(to)  Ante,  660,  and  vid.  6  Taunt  228.  {a)  Ante,  715. 

Cro.  Jac.  86.  (6)  2  John.  437. 

(x)  1  Chit.  PI.  451,  2.    Vid.  also  7  (c)  2  Wen.  419.    8  id.  615.     12  id. 

John.  402.    3  id.  541.    1  Aik.  R.  107.  402.    20  John.  204.    18  id.  28. 

(y)  Vid.  cases  cited  1  Dunl.  Pr.  461, 2.  (d)  18  John.  90. 

(«)  Id. 
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inswer  or  jastify  that ;  for  the  answering  of  that  which  is  the  gist  of  the 
action  will  cover  the  whole  declaration.(e) 

3.  Every  special  plea  of  justification  admits  the  truth  of  the  declara- 
tion, or  count  to  which  it  is  pleaded  ;  and  must  state  some  circumstances, 
which  either  excuse  the  fact  complained  of,  or  show  it  to  be  lawful ;  for 
if  it  do  not  admit  the  fact,  it  amounts  to  the  general  issue  and  is  objec- 
tionable, for  that  reason,  on  special  demurrer ;  because,  instead  of  plead- 
ing a  long  state  of  facts  which  amount  to  it,  the  general  issue  itself  should 
be  directly  pleaded.  (/)  But,  though  it  be  said  that  a  special  plea  admits 
the  facts  stated  in  the  declaration,  this  must  be  understood  as  being  when 
the  general  issue  is  not  pleaded  at  the  same  time,  and  to  the  same  mat- 
ter ;  for  if  this  be  the  case,  the  plaintiff  is  bound  to  prove  his  whole  cause 
of  action,  and  each  plea  stands  in  its  full  force,  unimpaired  by  any  other 
plea.  This  implied  admission,  therefore,  only  respects  the  particular  plea 
itself,  in  its  relation  to  the  declaration  or  count  answered  by  it  And  the 
plaintiff  cannot  avail  himself  evep  of  an  express  admission  in  one  pleat 
as  evidence  of  a  fact  denied  in  the  other.(g') 

4.  The  plea  must  be  single,  that  is,  contain  only  one  matter  or  point 
of  defence.  For  instance,  a  release,  accord  and  satisfaction,  &c.  cannot 
be  jumbled  into  a  single  plea,  but  should  be  made  the  subject  of  separate 
pleas ;  though  any  number  of  facts,  calculated  to  make  only  one  point  of 
defence,  must  necessarily  be  inserted  in  the  same  plea.  Thus,  in  justify- 
ing the  seizure  of  goods  under  an  execution  where  the  action  is  by  a 
stranger,  the  plea  roust  set  forth  a  judgment,  an  execution,  the  delivery 
thereof  to  the  officer,  that  the  goods  were  the  property  of  the  defendant 
in  the  execution,  &c. ;  for  these,  though  distinct  facts,  must  all  be  stated, 
in  order  to  make  out  the  point  of  defence,  which  is  (he  right  to  seize  the 
goods,  and  so  of  almost  every  special  plea.  (A) 

6.  The  degree  of  certainty  required,  is  much  the  same  with  a  plea  in 
bar,  as  a  declaration,  vid.  ante,  577  ;  but  no  place  need  be  mentioned 
in  a  plea,  unless  it  be  matter  of  substance.  1  Chit.  PI.  460.  6  John. 
26.  18  id.  490.  2  Caines,  370.  And  every  traversable  fact  contained 
in  the  declaration  and  not  denied  by  the  plea,  will  be  regarded  as  admit- 
ted of  record,  and  needs  no  proof  to  support  it.(t)  The  particular  de- 
gree of  certainty  necessary,  will  be  better  understood  by  the  forms 
which  I  shall  give. 


(e)  S  T.  R.  292.    3  Wheat.  927.  {h)  Vid.  cases  cited  1  Dunl.  Prac. 

(/)  1  Chit.  PI.  455.    Vid.  10  John.  462,  3,  and  Grah.  Prac.  2d  ed.  239. 

289,  291.   7  Halst.  K.  171.  8  Cranch,  30.  (i)  7  Cowen,  281.    8  id.  Q2S.    9  id. 

11  Wen.  660.    13  id.  78.  5  Cowen,  466.  295. 

(g)  5  Taunt.  228.   Vid,  also  Cro.  Jac. 
66; 
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6.  A  special  plea  must  be  direct  and  positive,  and  not  ai^inentati?e, 
that  is,  should  directly  affirm,  or  deny  the  matter  to  be  insisted  on  or 
traversed,  according  to  legal  understanding,  and  not  state  a  great  variety 
of  facts  and  circumstances,  leaving  the  point  of  defence  to  argument  or 
inference  therefrom.  Thus,  in  pleading  a  license  to  an  action  of  tres- 
pass, instead  of  stating  the  conversation,  or  other  facts  from  which  you 
intend  to  have  a  license  inferred  on  the  trial,  you  are  to  say  directly,  in 
your  plea,  that  the  plaintiff  gave  you  ^  leave  and  license,"  &c.(j)  Not- 
withstanding this  rule,  however,  an  argumentative  plea  is  good  on  gen- 
ercd  demurrer.  (A) 

7.  Every  plea  should  be  so  pleaded  as  to  be  capable  of  trial,  that  is  to 
say,  it  should  contain  matter  offact^  the  existence  of  which  may  be  tried 
by  a  justice  .or  jury  as  an  issue,  or  its  sufficiency  as  a  matter  of  defence 
determined  by  the  justice  on  demurrer.  Thus,  if  I  be  sued  for  taking  a 
man's  goods,  and  I  wish  to  justify  such  taking,  by  pleading  a  levy  under 
an  attachment,  it  is  not  enough  for  me  to  say  that  /  lawfuUy  took  the 
goods  under  an  attachment,  for  this  is  a  mere  inference  of  law ;  but  I 
must  set  forth  the  attachment,  and  if  I  was  plsuntifT  therein,  I  must  show 
in  my  plea,  that  I  obtained  it  regularly,  by  stating  the  manner  thereof,  in 
order  that  it  may  be  seen  whether  my  inference  be  a  just  one.(/) 

A  defect  in  the  3d,  4th  and  6th  qualities  above  enumerated,  could  only 
be  objected  to  by  special  demurrer,  (m)  A  lack  of  the  other  qualities 
above  mentioned,  would  in  general,  be  matter  of  substance,  and  there- 
fore, bad  on  general  demurrer. 

Before  closing  this  head,  it  is  proper  further  to  remark,  that  in  certain 
cases,  the  law,  for  the  purpose  of  saving  expense,  and  unnecessary  pro- 
lixity in  stating  multifarious  facts,  dispenses  with  pleading  all  the  facts, 
and  allows  a  concise  and  general  plea.  So,  where  a  covenant  is  affirm- 
ative,  and  comprehends  multiplicity  of  matter,  to  avoid  prolixity,  the  de- 
fendant may  plead  performance  generally,  without  showing  how,  and  the 
plaintiff  shall  assign  a  pailicular  breach ;  as  in  debt  on  a  bond,  with  a 
condition  to  deliver  the  tallow  of  all  beasts  killed  bv  him,  it  is  sufficient 
to  say  that  he  has  delivered  all  the  tallow,  &c.,  without  alleging  bow 
much  he  has  delivered,  or  how  many  beasts  he  has  killed.  And  in  a 
plea  to  a  bond  conditioned  for  the  performance  of  covenants,  where 
there  are  several  covenants,  all  of  which  are  affirmative,  it  is  sufficient  to 
show  performance  generally.    And  this  plea  admits  the  deed,  but  denies 


(j)  1  Chit.  PI.  461.    6  Cranch,  126.        (0  1  Chit.  PL  462. 
9  John.  314.  (m)  Vid.  1  Dual.  Prac.  460. 

(k)  9  John.  314. 
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the  breaches,  and  puts  in  issue  all  such  matters  as  go  to  show  that  the 
coYenant  is  not  broken,  or  that  the  defendant  was  never  under  an  obli- 
gation to  fulfil  the  covenant  declared  on.  But  where  the  covenant  is  in 
the  negative,  the  defendant  must  plead  performance  specially.  So, 
where  he  pleads  performance  of  the  condition  of  a  bond,  consisting  of 
several  particular  things  to  be  performed  by  the  obligor ;  so,  in  debt  on 
a  bond  conditioned  to  account  for  all  moneys  received  by  the  obligor,  a 
general  plea  of  performance  is  bad,  but  the  defendant  must  show  when, 
how,  and  where,  he  performed  bis  covenant,  for  these  are  facts  lying 
within  his  own  knowledge.  So,  if  any  of  the  covenants  are  in  the  dis- 
junctive, he  ought  to  show  which  he  has.  performed.  General  pleading 
is  also  allowed  in  setting  forth  proceedings  of  a  court  of  limited  jurisdic- 
tion, as  to  which  it  is  sufficient  to  state  the  commencement  of  a  suit,  the 
court  in  which  it  was  brought,-  and  enough  to  show  that  it  had  jurisdic- 
tion.; and  thereupon  such  proceedings  were  had,  that  such  a  judgment 
was  rendered.  And  in  pleading  a  discharge  under  an  insolvent  law,  it 
is  necessary  to  allege  the  facts  requisite  to  give  the  judge  jurisdiction ; 
as  that  the  defendant  was  an  inhabitant  of  the  county  in  which  the  ap- 
plication was  made,  at  the  time  he  applied  for  his  discharge,  and  that  such 
proceedings  were  thereupon  had,  that  the  said  judge  discharged  the  defend- 
ant ;  and  the  discharge  must  be  set  forth.  Vid.  Grab.  Prac.  2d  ed.  240, 1. 
and  cases  cited.  We  quoted,  ante,  698,  the  provisions  of  the  statute  author* 
izing  public  officers  and  their  assistants  to  plead  the  general  issue,  and 
g^ve  the  special  matter  in  evidence  without  notice.  We  allude  to  the 
subject  again  at  this  place,  for  the  purpose  of  noticing^the  following  de- 
cisions under  that  statute,  not  before  adverted  to.  A  constable  or  other 
officer  sued  for  an  act  done  by  him,  is  not  entitled  to  the  benefits  of  the 
statute,  unless  the  act  be  done  in  obedience  to  the  warrant,  and  within 
the  jurisdiction  of  the  court  or  magistrate  issuing  the  process.  2  Wen. 
611.  Nor  does  the  statute  mean  that  any  matter  whatsoever  may  be 
given  in  evidence ;  its  object  being  only  to  relieve  parties  from  iiitricate 
special  pleading,  and  not  to  allow  matter  to  be  given  in  evidence,  which,  if 
specially  pleaded,  would  not  be  a  defence.  3  Wen.  46.  And  where,  in 
trespass  against  a  constable  and  another,  for  taking  goods  on  a  justice's 
execution  in  one  county,  tlie  action  being  brought  in  another,  the  jury 
found  that  the  other  defendant  acted  officiously,  and  not  in  aid  or  assist- 
ance, or  by  command  of  the  constable,  so  that  he,  the  other  defendant, 
was  not  within  the  statute ;  it  was  held  that  the  constable,  having  joined 
in  the  same  plea,  was  also  thereby  deprived  of  the  protection  of  the 
statute.  7  Cowen,  S30.  And  vid.  post,  Plea  of  justification,  and  re- 
marks thereon. 
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Section  XIIL 

FORMS  OF  SPECIAL  PLEAS  IN  BAR. 

(The  commencement  is  as  follows: — tide  to  be  varied  as  directed^  anie^ 
690.) 

*^  «Hq  '  C  (**^»  P'®*^^  ^^^  general  issue  adapted  to  the  action  as 
JameTjackson.  \         *'''^«»««^  «»*«•  '««•  '<>»• 

And  for  a  further  plea,  the  said  1).  says,  that  the  said  P.  ought  not  to 
have  and  maintain  his  action  aforesaid  thereof,  against  the  said  D.,  because 
he  says,  {matter  of  the  plea,) 

Plea  of  a  former  recovery  in  bar. 

That  on  the  1st  day  of  September,  A.  D.  1640,  at  a  court  held  be* 
fore  £.  P.,  Esq.  one  of  the  justices  of  the  peace  of  the  county  of  Saratoga 
at  the  town  of  Saratoga  Springs,  in  the  said  county,  the  said  P.  impleaded 
the  said  D.  for  the  same  identical  cause  of  action,  in  the  said  P.'s  said 
declaration  mentioned ;  and  such  proceedings  were  thereupon  had,  in 
the  same  court  in  the  plea  aforesaid  that  afterwards,  to  wit,  on  the  10th 
day  of  September,  A.  D.  1840,  at  the  said  town  of  Saratoga  Springs,  the 
said  P.  by  the  judgment  of  the  same  court  recovered  against  the  said  D. 
by  a  final  judgment  upon  the  merits,  the  sum  of  ten  dollars  damages,  as 
well  for  the  same  identical  cause  of  action  in  the  said  declaration  men- 
tioned, as  for  his  costs  of  that  suit. 

If  in  debt,  say  ten  dollars  debt,  (or  cu  the  sum  is^)  and  also  two  dollars, 
(or  03  the  sum  is^)  his  costs  of  that  suit,  being  for  the  same,  &c. 

Thi^plea  must  contain  enough  to  show  that  the  former  decision  was 
on  the  merits.  Thus  a  plea,  *'  That  in  a  suit,  &c.,  judgment  was  rendered 
in  his  (defendants's)  favor,  which  judgment  remains  unreversed  or  other- 
wise vacated,  and  which  suit  and  judgment  embraced  and  determined 
the  matter  of  controversy  involved  in  this  suit,"  is  not  sufficient.  Such  a 
a  plea  might  with  equal  propriety  be  used,  though  the  former  suit  bad 
been  dismissed  or  a  nonsuit  entered.     1  Stew.  Ala.  R.  20. 
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Plea  of  a  former  suit^  and  judgment  in  favor  of  the  defendant^  in  which 

the  plaintiff  set  off  his  demand. 

That  on  the  Isl  day  of  September,  A.  D.  1840,  at  a  court  held  before 
£.  F.,  Esq.  one  of  the  justices  of  the  peace  of  the  'county  of  Saratoga,  at, 
&c.  the  said  D.  impleaded  the  said  P.  in  a  certain  plea  of  trespass  on  the 
case  upon  promises  (or  as  the  plea  is)  and  such  proceedings  were  thereupon 
had,  in  that  court,  in  the  plea  aforesaid,  that  afterwards,  to  wit,  cgi  the 
lOtb  day  of  September,  A.  D.  1840,  at,  &c.  the  said  D.»  by  the  judg- 
ment of  the  said  court,  recovered  against  the  said  P.,  ten  dollars  damages 
and  costs  of  suit,  and  the  said  D.  avers,  that,  in  the  said  action  before  the 
said  E.  R,  he,  the  said  P.,  did  set  off  against  the  said  demand  of  the  said 
D.,  in  the  same  action,  the  same  identical  cause  of  action  set  forth  in  the 
said  P.'s  declaration ;  which  cause  of  action  so  set  off  as  aforesaid,  with 
the  other  matters  in  question  in  the  said  suit,  were  then  and  there  heard, 
tried  and  determined  by  the  said  court  before  the  said  E.  F. 

Plea  of  a  former  action^  in  which  the  plaintiff  oughts  hut  neglected  to  set 

off  his  demand. 
That  the  said  D.,  after  the  cause  of  action  in  the  said  P.'s  declaration 
in  this  suit  mentioned,  if  any  such  there  were,  had  accrued,  and  before 
the  commencement  of  this  suit,  to  wit,  on,  &c.  at,  &c.  at  a  court  held 
before  E.  F.,  Esq.  one,  &;c.  impleaded  the  said  P.  in  a  plea  of  trespass  on 
the  case  upon  contract,  and  such  proceedings  were,  thereupon  had,  in  the 
said  court,  in  the  plea  aforesaid,  that,  afterwards,  on,  &c.  at,  &c.  the  said 
D.,  by  the  judgment  of  the  said  court,  recovered  against  the  said  P.  ten 
dollars  damages  and  costs.  And  the  said  D.  avers,  that  the  said  P.  did 
neglect  to  plead,  or  set  off  against  the  demand  of  the  said  D.,  in  the  ac- 
tion aforesaid,  before  the  said  E.  F.  the  demand  and  cause  of  action  in 
his  declaration  in  this  suit  mentioned.  And  the  said  D.  also  avers,  that 
the  said  suit,  before  the  said  E.  F.,  was  commenced  after  the  cause  of 
action  mentioned  in  the  declaration  in  this  suit  had  accrued,  if  anv  such 
there  were. 

Former  trialf  and  judgment  for  the  defendant^  upon  the  same  matter. 

That,  on,  &c.  at,  &c.  at  a  court  held  before  E.  F.,  Esq.  one,  &c. 
the  said  P.  impleaded  the  said  D.,  for  the  same  identical  cause  and  causes 
of  action,  in  the  said  P.'s  declaration  mentioned ;  and  such  proceedings 
were  thereupon  had  in  that  court,  in  the  plea  aforesaid,  that,  afterwards, 
to  wit,  on,  &c.  at,  &c.  as  well  the  said  P.  as  the  said  D.  appeared  in  the 
said  court,  before  the  said  E.  F,,  justice  as  aforesaid,  and  after  the-proofs 
and  allegations  of  both  the  said  parties  were  then  and  there  heard,  touch- 


^ 
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ing  and  concerning  the  same  identical  cause  and  causes  of  action  in  the 
said  P.'s  declaration  here  set  forth,  and  the  said  suit  before  the  said  E,  F. 
had  then  and  there  been  tried  upon  the  said  proofs  and  allegations,  it  was 
thereupon  determined  and  adjudged,  at  and  by  the  same  court,  held 
before  the  said  justice,  by  a  final  judgment  upon  the  merits  of  the  action 
in  the  said  suit,  that  the  s^id  P.  should  go  thereof  without  day,  and  that 
the  said  D.  should  recover  against  the  said  P.  thirty-one  cents,  for  his 
costs,  by  him  expended  in  and  about  the  defence  of  the  said  suit. 

As  these  former  trials  must  be  pleaded  in  a  justice's  court,  and  are  not 
admissible  in  evidence  under  the  general  issue,  even  in  an  action  of  as- 
sumpsit, or  on  the  case,  10  John.  Ill,  id.  146,  12  John.  455,  I  have 
endeavored  to  generalize  the  language  of  the  above  plea,  so  as  to  make 
it  a  proper  form  of  introducing  a  former  trial  on  the  merits,  in  all  possible 
cases,  whether  the  trial  were  by  jury  or  before  the  justice,  without  going 
the  detailed  and  technical  round  of  stating  the  particular  cause  of  action, 
trial,  verdict,  and  judgment,  adapted  thereto ;  the  instructions  upon  which 
head  would  require  a  little  volume  of  itself.  I  think  I  have  succeeded ; 
and  that  this  brief  and  general  plea  will  be  found  sufficient  upon  the  lib* 
eral  principles  which  govern  pleas  in  bar  in  a  justice's  court. 

If  there  be  several  counts  in  the  plaintiff's  declaration,  some  of  which 
are  for  the  former  cause  of  action,  and  some  for  another  cause,  this  plea 
may  be  narrowed  to  meet  the  count  accordingly.  And  it  can  do  no 
harm  to  meet  each  count  separately  with  this  plea.  There  are,  perhaps, 
no  instances  in  a  justice's  court,  in  which  the  plaintiff's  or  defendant's  in- 
genuity is  more  frequently  taxed,  than  in  the  effort  to  maintain  a  re-tri- 
al of  a  cause  on  the  one  hand,  or  to  defeat  it  on  the  other.  Sometimes 
when  a  plaintiff  fails  in  one  form  of  action,  he  will  resort  to  another  for 
the  same  cause ;  he  has,  perhaps,  split  a  cause  of  action  into  several 
parts,  and  tried  only  one,  and  is  now  going  for  another  part ;  his  former 
declaration  was  perhaps  obscure  and  equivocal ;  and  it  is  a  question 
many  times  doubtful  in  evidence,  what  was  submitted  and  what  with- 
drawn from  the  consideration  of  the  court  or  jury ;  and  so  of  matters 
which  formed  the  subject  of  a  set  off,  in  a  former  suit.  But  the  decis- 
ions of  the  supreme  court  on  these  topics,  seem  to  meet  almost  every 
difficulty  which  can  possibly  arise. 

With  regard  to  the  plea  of  a  former  trial  or  recovery,  we  have  8een,(a:) 
that  the  plaintiff  may  sometimes  elect  to  bring  one  of  several  kinds  of  ac- 
tions for  an  injury ;  and  from  the  loose  manner  of  pleading  in  a  justice's 

(x)  Ante,  664U>6e8. 
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court,  it  would  many  times,  be  almost  impossible,  from  the  mere  record, 
to  preserve  the  identity  of  actions,  even  where  they  were,  in  both  instan- 
ces, mtended  to  be  for  the  same  cause,  both  in  form  and  sjubstance.  In 
order  to  obviate  these  difficulties,  it  has  been  determined  that  if  the 
plaintiff  bring  one  kind  of  action,  and  judgment  be  given  against  him,  this 
may  be  pleaded  in  bar  to  another  description  of  action  for  the  same 
cause  ;  and  it  has  been  established  as  a  rule  on  the  subject  of  this  plea, 
that  the  same  cause  of  action  is,  where  the  evidence  will  support  both 
actions  in  a  different  form,  thereby  making  the  evidence  given  in  the  first 
action,  the  test  of  its  identity  with  the  second,  (y) 

The  judgment  of  a  court  of  concurrent  jurisdiction,  or  one  in  the  same 
court  directly  on  the  point,  is  as  ^  plea  in  bar,  and  as  evidence  in  certain 
cases,  conclusive  between  the  same  parties  upon  the  same  matter  direct- 
ly in  question  in  another  court  or  suit ;  but  is  no  evidence  of  a  Matter 
which  merely  comes  collaterally  in  question,  nor  of  matter  incidentally 
cognizable,  or  to  be  inferred  only  by  agreement  or  construction  from  the 
judgment.  Lawrence  v.  Hunt,  10  Wen.  84.  If  it  does  not  appear  from 
the  record  that  the  verdict  arid  judgment  in  a  former  suit  were  directly 
upon  the  point  or  matters  which  are  attempted  again  to  be  litigated  in  a 
second  action,  the  fact  may  be  shown  by  parol ;  provided  the  pleadings 
in  the  first  suit  were  such  as  to  justify  the  evidence  of  those  matters,  and 
that  it  also  appeared  that,  when  proved,  the  verdict  or  judgment  must  ne- 
cessarily have  involved  their  consideration  and  determination  by  the  jury. 
Id.  In  an  action  by  A.  against  B.  for  damages  for  the  non-delive- 
ry of  a  quantity  of  wheat ;  it  mas  held,  that  a  verdict  and  judgment  in 
an  action  by  B.  against  A.,  in  which  the  plaintiff  claimed  to  recover  the 
price  of  the  wheat,  alleging  a  delivery  of  part  and  a  readiness  as  to  the 
residue,  was  no  bar  to  A.'s  right  to  recover ;  B.  having  claimed  to  reav- 
er as  well  for  rye  and  corn  as  for  wheat  sold,  and  it  not  appearing  that 
any  part  of  the  verdict  was  for  the  wheat.  This  was  so  adjudged,  al- 
though on  the  trial  of  B.'s  suit,  the  recovery  for  the  wheat  was  contested 
on  the  ground  that  the  plaintiff  had  failed  to  perform  his  part  of  the  con- 
tract in  reference  to  the  same.  Id.  A  record  of  a  former  verdict  and  judg- 
ment is  admissible  in  evidence,  although  between  different  parties,  where 
the  J>&rty  sought  to  be  affected  by  the  evidence  was  a  party  to  the  for- 
mer suit,  in  which  it  was  sought  to  charge  him  as  jointly  liable  with 
another,  and  which  joint  liability  he  contested  on  the  former  trial.    Id. 

Upon  a  plea  of  former  recovery,  a  justice  is  bound  to  consider  the 
plea  proved,  where  the  cause  has  been  tried  before  himself  and  judgment 


(y)  7  John.  20.    3  WUs.  904. 
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rendered  by  him,  although  not  formally  entered  upon  his  docket.  The 
statute,  2  R.  S.  196,  §  245,  makes  the  docket  of  a  judgment  or  other  pro- 
ceeding, &c.  had  before  a  justice,  evidence  before  him,  in  another  action ; 
and  although  a  judgment  may  not  be**  actually  entered  upon  his  docket, 
yet  if  pronounced,  it  is  in  contemplation  of  law  before  him  on  his  docket. 
15  Wen.  557,  559,  per  Nelson,  J. 

When  a  demand  has  once  been  submitted  to  a  jury,  and  passed  upon 
by  them,  it  is  a  complete  bar  to  another  action  for  the  same  cause,(z} 
whether  a  judgment  be  entered  on  the  verdict  or  not,(a)  if  tried  by  a  ju- 
ry ;  and  it  is  equally  a  bar,  if  the  cause  be  finally  submitted  to  the  jus- 
tice, whether  he  ever  give  a  judgment  upon  it  or  not.(&)  And  the  par- 
ticular form  of  the  verdict  or  judgment  will  not  vary  its  effect ;  for  where 
the  verdict  was  no  cause  ofaction,{c)  in  one  case,  and  in  another,  the 
justice,  after  having  taken  time  to  advise,  suffered  the  plaintiff  within  the 
four  days  to  withdraw  his  action,  and  gave  judgment  of  nonsuit  against 
Jiim,(£f)  the  proceeding  was  held  a  bar  in  both  instances,  though  the 
plaintiff  contended  that  the  verdict  in  the  first  was  equivalent  to  a  non- 
suit, and  that  he  had  a  right  to  withdraw  and  be  nonsuited  in  the  second. 
A  verdict  against  the  plaintiff  for  costs  merely,  without  any  damages,  will 
have  the  same  effect  ;(e)  and  if  a  demand,  consisting  of  a  single  item,  be 
barely  stated  to  the  jury,  among  other  things,  who  neglect  to  pass  upon 
or  notice  it  from  any  cause,(/}  or  if  a  demand  be  submitted  to,  and  dis- 
allowed by  them,(g')'this  will,  in  each  case,  operate  as  a  perpetual  bar 
to  an  action  for  the  same  ;  and  should  a  subsequent  jury  allow  such  sub- 
miited  or  disallowed  item  or  demand,  among  others  properly  allowable, 
the  verdict  and  judgment  will  thereby  be  tainted  for  the  whole,  and  re- 
versed entirely«(A)  And  where  a  demand  is  submitted,  and  only  a  part 
thereof  allowed  by  a  justice  or  jury,  it  is  equally  a  bar  to  a  future  claim 
for  the  whole  and  every  part  of  the  claim  submitted.(2) 

It  is  upon  the  principle  last  stated,  that  a  plaintiff*  is  not  allowed  to 
split  his  demand,  whether  it  sound  in  tort  or  contract;  and  where  a 
constable,  on  an  attachment  against  A.,  took  three  bed  quilts,  and  one 
bed  at  the  same  time«  the  property  of  B.,  who  brought  a  suit  against  him 
for  taking  the  quilts  only,  and  a  trial  and  judgment  was  had  thereon ; 
B.  was  held  barred  of  his  further  action,  not  only  for  the  quilts,  but  the 
bed  also,  for  here  was  one  indivisible  act,  constituting  an  entire  cause  of 


{x)  6  John.  168.    11  id.  530.  16  id.        (e)  2  id.  191. 
136.  (/)  Id.  210.    16  id.  136. 

(a)  2  id.  181.    Id.  191.  (g)  10  id.  365.    16  id.  196, 

(6)  11  id.  457.  {h)  Id. 

re)  2  id.  181.  (f)  16  id.  136.    2  Str.  12,  59,  S.  P. 

[d)  U  id.  457. 
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action.(j)  And  so  where  the  plaintiff  brought  separate  suits  upon  the 
same  note,  the  first  suit,  though  but  for  a  small  part  of  the  note,  was  held 
a  perpetual  bar  to  a  recovery  of  the  residue,  and  this  would  not  -be  tole- 
ratedy  eyen  in  a  proceeding  by  attachment,  against  an  absent  defendant, 
who  is  not  present  to  plead  the  first  trial  in  bar ;  but  all  the  subsequent 
judgments  will  be  reversed  notwithstanding. {k){l)  And  the  same  doctrine 
was  held,  where  three  barrels  of  pot-ashes  were  sold  at  the  same  time, 
and  the  vendor  brought  his  action  and  recovered  for  one  of  them :  This 
barred  his  claim  for  the  whole ;(/)  for,  say  the  court,  different  actions 
cannot  be  sustained  for  goods,  unless  they  be  sold  at  different  timeSf  or 
in  different  parcels.  For  further  remarks  on  this  subject,  vid.  ante,  567, 
568,  and  the  cases  there  cited.    Vid.  also  15  Wen.  557. 

But  there  are  certain  judgments,  as  we  shall  see  more  at  large  here- 
ailer,  which  will  not  operate  as  a  bar.  Thus,  a  nonsuit,(m)  or  a  judg- 
ment against  the  plaintiff  on  a  plea  in  abatement,  demurrer  for  form, 
&c.(n)  will  not  prevent  a  second  action  for  the  same  cause.  But  of  this, 
when  we  speak  of  judgments. 

And  the  plaintiff  may  waive,  on  the  trial,  and  withdraw  from  the  con- 
sideration of  the  court  or  jury,  any  distinct  cause  of  action,  although  it 
come  within  the'  general  scope  of  his  declaration,  and  yet,  have  his  se- 
cond suit  therefor,  declaring  therein  in  the  same  form  as  in  the  first  suit ; 
and  this,  although  the  plaintiff  recover  under  his  declaration  in  the  first 
suit  for  causes  of  action  not  waived,  (o)  In  such  cases,  if  the  declaration 
in  the  first  suit  be  broad  enough  to  embrace  the  subject  of  the  second 
action,  it  is,  prima  facie,  evidence  in  bar  of  the  second,  and  drives  the 
defendant  to  show  negatively,  that,  although  he  might,  yet  he  did  not,  in 
factj  submit  his  cause  of  action  in  the  second  suit  to  the  consideration  of 
the  court  or  jury  in  the  first.(/)) 

And  again — where  there  is  such  a  total  want  of  jurisdiction  in  the  court 
trying  the  first  cause,  as  would  render  the  magistrate,  &;c.  a  trespasser 
for  carrying  his  judgment  into  execution,  as  in  the  cases  mentioned  ante, 
29  to  32,  and  397  to  405,  the  first  proceeding  is  no  bar  to  a  second  suit 
for  the  same  cause.(9)    Thus,  where  a  man  brought  trespass  before  a 


(1)  Bat  where  a  note  is  made  payable  by  instalment,  at  different  times,  a  former 
recoTery  for  a  Drenous  instalment  is  no  bar  to  a  second  action  for  a  subsequent  in- 
stalment.   2  Wen.  369.    Vid.  2  R.  S.  158,  §  8. 


(i)  15  John.  4d2.    16  id.  136. 
Ik)  16  id.  121.    Id.  136,  S.  P. 
(V)  15  John.  229. 
(m)  10  id.  363. 


(fi)  Post,  Judgments. 
(0)  13  John.  287.    16  id.  336,  S.  P. 
(p)  16  id.  136.    6  T.  R.  607. 
(9)  14  John.  432. 
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justice,  for  negligently  firing  a  pistol,  and  wounding  his  leg^  (which  was 
in  substance  an  action  of  assault  and  battery t)  and  the  justice  assumed  to 
giv&  judgment  against  the  plaintiff  on  the  merits ;  he  afterwards  brought 
an  action  of  trespass  on  the  case,  (and  he  had  a  right  to  elect  either  form 
of  action  for  such  an  injury,)  and  recovered,  notwithstanding  the  former 
trial  was  given  in  evidence  to  defeat  him,  and  this  was  held  well  oa 
certiorari,  upon  the  principle  above  stated,  (r) 

And  where  an  endorsee  of  a  note  was  defeated  in  his  action,  upon  an 
objection  taken  by  the  defendant,  (the  maker,)  that  the  endorsement  was 
defective,  this  was  held  no  bar  to  a  subsequent  action  upon  the  same 
note  by  the  payee ;(«)  and  so,  where  the  bearer  sues  the  maker  of  a  note, 
payable  to  A.,  or  bearer,  and  the  maker  gives  in  evidence  a  former  suit 
by  the  payee  upon  the  same  note,  and  a  recovery  had  against  the  payee, 
this  is  no  bar  of  the  second  suit,  unless  it  be  followed  by  evidence  that 
the  payee  was,  infacU  the  owner  or  bearer  of  the  note,  at  the  time  of 
the  first  suit.(^) 

In  the  plea  that  the  plaintiff  had  once  set  off  his  demand  in  a  former 
suit,  it  is  not  necessary  to  distinguish  by  the  plea,  nor  is  it  important  in 
evidence,  whether  the  first  action  was  upon  contract  or  tort ;  nor  is  it 
material  what  was  the  nature  of  the  nlatter  introduced  as  a  set  off, 
whether  this  were  matter  of  contract  or  wrong.  It  is  enough  that  it  has 
once  been  set  off,  and  tried,  submitted,  or  stated  for  trial,  and  passed  into 
the  hands  of  a  court  or  jury,  in  the  form  of  a  set  off,  for  the  purpose  of 
being  determined  ;(u)  or,  that  any  part  of  the  entire  demand  claimed, 
has  thus  been  dealt  with  before.  Ante,  736, 7.  And  accordingly,  a  fraud 
in  the  exchange  of  horses,(r)  a  tre8pa8s,(iy)  or  trover  for  a  spinning 
wheel,(y)  though  not  the  proper  subject  of  a  set  off,  if  objected  to,  yet 
where  such,  or  other  matters  of  tort  are  actually  set  off,  it  has  been  held 
that  they  can  never  be  questioned  again,  (z) 

And  where  a  judgment  is  ifisisted  on  as  a  set  off,  and  submitted  to  and 
passed  upon  by  a  jury,  whether  the  same  be  allowed  or  not,  the  judg- 
ment is  extinguished  and  the  plaintiff  concluded ;  and  if  the  plaintiff  sub- 
sequently sue  out  an  execution  upon  such  judgment,  he  *is  trespasser.  5 
Wen.  240.  To  take  a  case  out  of  the  rule,  that  a  set  off  thus  submitted 
is  conclusive  upon  the  party,  it  should  be  aflirmatively  shown  that  the 
jury  could  not  legally  have  allowed  the  defence.    But  this  is  where  the 


(r)  14  John.  4S2.  (10)  3  John.  433. 

(«)  8  id.  442.  (y)  18  id.  184. 


(t)  4  id.  222.  (x)  8  Gaines,  162.    3  John.  433.    18 

(u)  Vid.ante,  72r  "  "^' 

<«)  3  Gninesi  152. 


[u)  Vid.  ante,  726.  id.  184. 
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claim,  which  is  a  legal  one,  is  disallowed  or  rejected  by  the  justice  or 
jury ;  if  allowed,  although  the  demand  may  Dot  have  been  a  proper  sub- 
ject of  set  off,  the  rule  is,  as  established  by  the  cases  above  cited — and  if 
either  a  plaiotiflT  or  defendant  present  a  demand  which  is  legal,  and 
proper  to  be  allowed,  if  supported  by  sufficient  testimony,  and  the  jury 
pass  upon  it  and  disallow  it,  such  demand  cannot  be  recovered  in  another 
suit  The  error  of  the  jury  may  be  ground  for  reversing  the  judgment 
on  certiorari,  but  not  liable  to  be  reviewed  in  another  suit.  The  verdict 
is  conclusive,  unless  it  appears  that  the  rejected  claim  could  not  legally 
have  been  allowed.     Yid.  per  Savage,  C.  J.  5  Wen.  245. 

In  the  plea  of  a  former  action  by  the  defendant,  in  which  the  plaintiflf 
ought,  but  neglected  to  set  off  bis  demand,  which  is  also  a  good  plea, (a) 
it  is  essential  that  you  state  in  your  plea,  that  the  first  action  was  predi- 
cated upon  contract,  13  John.  210,  and  that  the  same  was  commenced 
subsequent  to  the  time  when  the  plaintiff's  cause  of  action  in  the  second 
suit  accrued;  for,  if  the  first  action  was  for  a  tort^(b)  the  plaintiff  was 
not  bound  to  set  off  his  demand,  nor  could  he  do  so,  unless  it  had  existed 
and  been  due  at  the  commencement  of  the  suit.(c)  Thus,  where  the 
plaintiff  agreed  to  discontinue  his  suit,  but  yet  prosecuted  it  to  judgment, 
in  an  action  upon  such  agreement,  it  is  no  objection  that  the  demand  for 
a  breach  of  the  agreement  was  not  set  off  in  the  first  suit ;  for  it  did  not 
exist  till  judgment  obtained  in  the  first  suit ;  8  John.  470 ;  and  in  an  ac- 
tion on  the  case  against  a  bailee,  for  not  returning,  or  for  misusing  certain 
beds,  &CC.  it  was  held  that  no  set-off  could  be  allowed,  if  objected  to  ;{d) 
and,  consequently,  the  first  suit  was  no  bar  of  the  second,  though  this 
would  doubtless  be  otherwise,  if  the  action  against  the  bailee  had  been  an 
action  of  assumpsit,  instead  of  an  action  on  the  case,  as  it  might  have 
been.(e)  So,  in  trover,(/)  or  trespass,(^)  in  which  cases  he  may  also, 
sometimes,  change  the  rights  of  the  defendant,  in  this  respect,  by  waiving 
the  tort  and  bringing  assumpsit  for  the  goods  wrongfully  taken  or  con- 
▼erted.(A) 

There  are,  moreover,  certain  demands  which  are  not  the  subject  of 
set-off  in  the  former  suit,  and  are  consequently  not  barred  by  it.  It  must  not 
only  exist,(t)  and  be  due(^)  at  the  commencement  of  the  first  suit ;  but  a 
demand  for  a  wrong  committed  cannot  be  set  off ;  and  this  set-off  is 


(a)  2  R.  &  167,  $  57.  1  John.  283.        (/)  11  John.  144. 
5  John.  129.  (g)  7  id.  23. 

3  Gaines,  85.  m  7  id.  20. 

7  John.  22.  (t)  8  John.  470.    1  id.  268.    7  id.  22. 


8  Cainea,  85.  (j)  7  id. 

(0  Ante,  566. 
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only  matter  of  right,  inhere  the  claim  is  founded  upon  contract.(il)(l) 
Thus,  a  demand  on  a  deceit  or  fraud  cannot  be  set  oflT,  if  objected  to,  and 
if  omitted,  it  is  not  for  that  reason  barred  ;(/)  but  a  demand  arising  on 
contract  may  be  set  off  ;(m)  and  though  the  justice  should  reject  it  im« 
properly,  when  offered  as  a  set-off,  yet  the  demand  is  barred  until  such 
former  judgment  be  reversed.(n) 

But  where  the  defendant  offers  a  set-off,  which  is  objected  to  by  the 
plaintiff,  and  rejected  upon  such  objection,  whether  it  be  a  proper  subject 
of  set-off  or  not,  the  plaintiff  cannot,  in  a  future  action  for  the  demand 
thus  rejected,  avail  himself  of  the  former  trial  as  a  bar.(o) 

In  a  suit  by  the  payee  of  a  negotiable  note  against  the  maker,  it  is  a 
good  defence  that,  while  one  A.  was  holder  of  the  note,  the  defendant 
brought  an  action  against  A.,  in  which  A.  ought  to  have  set  off  the  note ; 
but  if  it  appear  that  the  note  was  over  due  when  sold  to  A.,  and  that 
previous  to  the  transfer,  and  before  the  note  fell  due,  the  plaintiff  had 
agreed  to  take  pay  for  ihe  note  in  ashes,  and  that  the  note  was  offered  as 
a  set-off  in  the  former  suit  against  A.,  but  rejected  on  account  of  such 
agreement,  this  is  no  bar  to  a  recovery  of  the  note  by  the  payee  ;  for  the 
note,  being  over  due,  passed  subject  to  this  agreement,(j7)  and  was^ 
therefore,  properly  rejected,  (g) 

If  the  defendant  hold  a  contract  against  the  plaintiff,  which  is  broken 
on  the  plaintiff's  part  at  the  time  of  the  commencement  of  the  suit,  the 
defendant  is  bound  to  set  off  his  claim  thereupon,  and  if  he  neglect  to  do 
so,  he  cannot  afterwards  recover,  although  all  his  actual  damages  for  the 
breach,  arise  after  the  determination  of  the  first  suit.(r) 

The  defendant  must  set  off  his  demand  the  very  first  opportumty,  or  it 
is  forever  extinguished.  Thus,  in  two  suits  brought  against  the  defend- 
ant, in  favor  of  the  same  plaintiff,  the  summons  in  each  being  returnable 
at  the  same  time,  the  defendant  must  set  off  his  demand  in  the  suit  which 
is  first  called  on,  upon  the  plaintiff's  declaring  therein,  or  his  right  is 
gone.(s) 

An  illegal  set-off  should  be  objected  to  at  the  time  of  pleading  it,  or 
giving  notice  thereof,  or,  at  least,  before  it  has  been  passed  upon  by 
the  jury.(^) 


(1)  In  maDj  cases,  as  we  noticed,  ante,  565,  6,  a  tort  may  be  sued  for  as  matter 
of  contract,  at  the  election  of  the  plaintiffs ;  and  for  the  same  reason,  undoubtedly, 
such  a  demand  might  be  set  off,  vid.  13  Wen.  153, 4,  5,  6,  per  Mr.  Senator  Maison. 


k)  3  R.  S.  165,  §  50.  (  p)  Id.  and  vid.  ante,  179. 

i)  8  John.  390.  (q)  9  John.  352. 


(m)  2  R.  S.  165,  §  50.  (r)  8  id.  137. 

(n)  5  John.  129.  («)  Id.  438. 

(o)  9  id.  352.  (Q  3  Caines,  152.    3  John.  438. 
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The  plea  of  a  former  trial  in  bar,  must  be  interposed  at  the  time  of 
joining  issue :  and  the  defendant  cannot  plead  the  general  issue,  and  set 
op  the  former  recovery  or  suit  at  the  trial.  Neither  a  former  recovery  nor 
trial,  nor  a  suit  in  which  the  plaintiff  ought  but  neglected  to  set  off  his 
demand,  is  evidence  under  the  general  issue  \{u)  but  if  it  is  suffered  to  be 
set  up  under  the  general  issue,  it  will  not  be  a  cause  for  reversing  the 
judgment,  if  a  good  defence  was  made  out  upon  another  ground.(t;) 

Where  the  defendant  is  authorized  to  commence  an  action  by  warrant, 
notwithstanding  a  former  suit  brought  against  him  by  the  plaintiff,  he  has, 
of  course,  the  right  of  a  trial,  although  the  plaintiff's  suit  may  have  been 
previously  tried.  This  right  arises  under  the  statute.  2  R.  S.  165,  §  49. 
But  it  must  appear  on  the  trial  of  the  subsequent  suit  commenced  by 
warrant,  that  the  defendant  therein  was  about  to  abscond  from  the  county 
when  the  warrant  issued.  Id.  And  where  the  pendency  of  a  suit  com- 
menced by  summons  is  pleaded  in  bar  to  a  suit  commenced  by  warrant 
against  a  defendant  about  to  abscond,  the  fact  of  the  defendant  being 
about  to  abscond  should  be  replied  ;  whether  such  replication  be  put  in 
or  not,  the  plaintiff  is  bound  to  prove  the  fact  on  the  trial,  by  evidence 
other  ttkan  the  affidavit  on  which  the  warrant  was  obtained,  (u^) 

In  pleading  a  former  suit  by  the  defendant  against  the  plaintiff,  in 
which  he  ought,  but  neglected  to  set  off  his  demand,  it  is  essential  ex- 
pressly to  aver,  that  such  former  suit  was  brought  before  the  commence- 
ment of  the  second  one ;  for  otherwise  it  is  clearly  no  bar.  And  it  is  not 
enough  to  state,  that  the  former  suit  was  commenced  on  a  certain  day, 
which  day  happens  to  be  before  the  commencement  of  the  second  suit ; 
for  the  day  is  immaterial,  and  the  proof  on  the  trial  need  not  conform 
to  it.(r) 

I  shall  close  my  remarks  upon  the  doctrine  of  set-off,  and  consider  the 
subject  more  particularly,  and  at  large,  when  I  come  to  speak  of  the  plea 
and  notice  by  which  the  defendant's  set-off  is  introduced.  And  it  will 
be  there  seen,  that  many  of  the  foregoing  remarks  are  essentially  modified 
by  the  statute  of  set-off  now  in  force. 

Of  the  plea  in  bar,  that  the  subject  of  the  second  suit  was  properly  mat* 

ter  of  defence  in  a  farmer  action. 

This  bar  is,  both  in  principle  and  form,  very  nearly  allied  to  the  plea 
of  a  former  trial  and  judgment  on  the  merrits,  or  a  former  suit  and  a 


(u)  10  John.  111.   Id.  246.  12  id.  455.        (w)  10  Wen.  523.  ^    ^ 

(»)  12  id.  455.    And  vid.  3  Cowen,        (x)  Swartwout  v.  Granj^er,  Sup.  Court, 

190.  May  term,  1807,  M.  S. 


732  FORMS  OF  SPECIAL  PLEAS  IN  BAR. 

Deglect  to  set  off  the  plaintifTs  claim.  Its  formal  parts  correspond  with 
the  latter»  in  the  mode  of  stating  the  former  action,  except  that  the  na* 
ture  of  the  former  suit  should  be  distinctly  specified,  in  order  to  show 
that  the  plaintiff  was  bound  to  set  up  his  present  cause  of  action,  as  mat* 
ter  of  defence  therein. 

Thus,  suppose  a  man  has  sold  me  a  horse  for  850,  and  cheated  me  in 
the  bargain,  but  had  sued  and  recovered  for  the  price.  If  I  should  af* 
terwards  sue  him  for  the  fraud,  his  plea  might  be  in  this 

Form: 

That,  on,  &c.  at,  &c.  at  a  court,  &c.  the  said  D.  impleaded  the  said 
P.  in  a  certain  plea  of  trespass  on  the  case,  upon  the  said  Fs  promise  to 
pay  the  said  D.  for  the  same  identical  horse,  in  the  said-Ps  declaraticm 
mentioned ;  and  such  proceedings  were  thereupon  had,  in  that  court,  in 
the  plea  aforesaid,  that  afterwards,  to  wit,  on,  &c.  at,  iScc.  the  said  D.^ 
by  the  consideration  and  judgment  of  the  same  court,  recovered  against 
the  said  P.,  &c.  (as  in  the  plea  of  a  former  recovery,  ante,  722.) 

To  be  varied  according  to  the  circumstances  of  each  case. 

This  plea  arises  out  of  the  principle  recognized  by  the  supreme  court* 
in  the  case  of  Le  Guen  v.  Gfouverneur  and  Kemble,(y)  "  that  the  judg- 
ment or  decree  of  a  court  possessing  competent  jurisdiction,  is  not  only 
final  as  to  the  matter  actually  determined,  but  as  to  every  other  matter 
which  the  parties  might  litigate  in  the  cause,  and  uhich  they  might  have 
decided.^  It  is,  therefore,  sufficient  to  show  in  the  plea,  that  the  former 
cause  has  been  decided,  without  averring,  either  that  the  matter  of  de- 
fence therein,  forming  the  subject  of  the  second  action,  was  or  was  not 
made  the  subject  of  inquiry ;  for  any  matter  of  defence,  which  the  de- 
fendant had  a  tight  to  show  in  the  former  suit,  whether  it  would  have 
gone  to  the  whole  cause  of  action,  or  only  to  have  diminished  the  amount 
of  the  recovery,  must  have  been  there  introduced,  and  cannot  be  made 
the  subject  of  a  separate  suit,  whether  it  were  litigated  or  not. 

Thus,  where  A.  sold  B.  a  patent  right,  and  took  B*8  note  and  sued  him 
upon  it,  and  B.  on  the  trial,  insisted  and  gave  evidence  to  show  that  A. 
cheated  him  in  the  sale,  which  was  considered  by  the  justice,  but  he  gave 
judgment  for  the  amount  of  the  note ;  this  was  held  a  bar  to  B's  subse- 
quent action  for  the  deceit.(z) 

And  where  A.  lost  a  bridle,  and  accused  B.  of  having  taken  it,  who 
was  innocent ;  but  being  threatened  by  A.  with  a  suit,  B.  together  with 

(y)  1  John.  C«i.  4».  («)  8  John.  45). 
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C,  as  bis  surety,  gave  their  note  for  twelve  dollars  to  A.,  virho  told  JB., 
that  if  he, could  show  his  innocence,  or  if  the  bridle  should  be  found,  the 
note  should  be  given  up.  A.  afterwards  sued  upon  the  note,  recovered 
a  judgment  and  received  his  money,  and  afterward  B.  and  C.  sued  A.  to 
recover  it  back,  upon  the  ground  that  A.  had  found  his  bridle  ;  but  the 
first  suit  was  held  a  bar  to  the  second  ;  fur  the  subject  of  the  second 
suit  was  matter  of  defence  against  the  action  upon  the  note ;  and  not  be- 
ing shown  to  defeat  the  note,  could  not  be  made  the  foundation  of  a  new 
suit,  upon  the  above  principle  in  Le  Guen  v.  Gouverneur  and  Kemble.(a) 

And  so  where  I  give  a  note,  but  have  matter  of  defence  against  it,  be- 
ing able  to  show  it  void,  or  that  it  is  paid,  &c.  &c.  and  the  note  is  sold 
after  it  becomes  due,  or  under  other  circumstances,  which  will  let  in  my 
defence  against  the  holder  of  it  ;(6)  I  am  not  warranted  in  lying  by  and 
suffering  the  holder  to  recover  against  me ;  and  then  bringing  my  action 
against  the  payee,  to  recover  the  damages  for  the  transfer,  but  I  must  set 
up  my  matter  of  defence,  whatever  it  is,  in  the  first  suit ;  and  my  neglect 
to  do  sOy  will  create  a  final  bar  agaist  me.(c) 

So,,  where  1  bring  an  action  for  work  done,  the  defendant  must  show 
in  this  first  action,  that  the  work  was  not  done  in  a  proper  manner,  if  this 
be  the  case,  and  thereby  diminish  the  amount  of  my  recovery,  and  if  he 
neglect  to  do  this,  he  cannot  sustain  his  future  action  for  the  injury  sus- 
tained by  the  neglect  (d) 

The  above  cases  are  sufilcient  to  show  with  what  steady  inflexibility 
our  tribunals  have  adhered  to  the  principle  advanced  in  Le  Guen  v. 
(Sonverneur,  &c.  and  this  rule  is  perhaps  universal,  and  without  excep- 
tion in  a  justice's  court ;  and  the  subject  of  all  the  numerous  pleas  in 
abatement  or  in  bar,  which  we  have  mentioned,  or  could  mention,  must 
have  been  litigated  on  the  defensive,  if  a  suit  have  been  brought  and  de- 
termined wherein  they  might  have  come  in  play  as  defences ;  and  they 
can  never  afterwards,  in  such  case,  be  vindicated  by  a  distinct  action. 

The  case  of  Reab  v.  McAllister,(6)  contains  much  useful  doctrine  ap- 
plicable to  that  branch  of  the  law  now  under  consideration.  It  estab* 
fishes  the  rule,  that  a  defendant  may  not  only  give  evidence  of  frauds  but 
of  a  breach  of  warranty^  in  diminution  of  the  plaintiff's  claim,  in  an  ac- 
tion for  the  price  of  an  article  sold.  And  Marcy,  J.  in  delivering  the 
opinion  of  the  supreme  court,  (the  case  was  afterwards  carried  to  the 
court  of  errors,  and  the  judgment  of  the  supreme  court  aflirmed,)  remarks 


»  9  John.  232.  {d)  14  John.  377.  «   r^   • 

6)  Id.  Ante,  178,  9.  (t)  8  Wen.  109.    4  id.  483,  S.  C.  m 

>)  13  John.  187,  and  vid.  12  id.  874.    Sap.  Court. 
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that,  **  Such  a  defence  is  admitted  to  avoid  circuity  of  action.  A  second 
litigation  on  the  same  matter  should  not  be  tolerated  where  a  fair  oppor- 
tunity can  be  aflTorded  by  the  first  to  do  final  and  complete  justice  to  the 
parties.'*  The  opinions  of  the  Chancellor  and  Mr.  Senator  Allen»  given  in 
the  same  case  Avhen  in  the  court  of  errors,  go  to  strengthen  the  conclusion 
of  Mr.  Justice  Marcy,  and  contain  a  very  able  review  of  the  authorities  on 
this  subject.  It  is  to  be  remarked  however,  that  the  case  does  not  establish 
the  rule  that  a  defendant  is  bound  to  set  up  a  breach  of  warranty  in  mitiga- 
tion of  damages  in  an  action  brought  to  recover  the  value  of  the  articles 
sold.  It  simply  settles  the  doctrine  that  that  defence  is  properly  admissi- 
ble ;  although  from  the  strong  language  of  Marcy,  J.,  above  quoted,  it  might 
be  inferred  that  the  court  intended  to  go  the  length  of  declaring  that 
such  a  defence  must  be  interposed,  and  cannot  be  made  the  subject  of  a 
subsequent  action.  The  facts  of  the  case  did  not  call  for  a  decision  upon 
the  point  just  suggested,  and  hence  no  intimations  or  dicta  of  the  court, 
upon  that  question j  are  entitled  to  the  effect  of  binding  authority.  The 
better  opinion  would  seem  to  be,  that  a  defendant  might  either  set  up  his 
defence  in  an  action  for  the  price,  or  resort  to  a  cross  action  for  a  breach 
of  the  warranty.  However,  the  question  is,  perhaps,  a  doubtful  one ;  and 
in  order  to  avoid  all  hazard,  it  would  be  advisable  for  a  party  to  avail  him- 
self of  his  defence  in  all  such  cases  at  the  very  first  opportunity.  Indeed, 
he  would  probably  be  bound  to  do  so,  within  the  principle  of  the  case 
of  Le  Guen  v.  Gouvemeur,  &c. 

We  come  next  to  the  consideration  of  the 

Plea,  or  notice  of  set-off. 

The  revised  statutes  provide,  that  in  certain  cases,  and  under  certain 
circumstances,  therein  particularly  enumerated,  a  defendant  may  set  off 
demands  which  he  has  against  the  plaintiff,  (e)  (1) 

1.  This  set-off  must  be  a  demand  arising  upon  judgment  or  upon  con- 
tract, express  or  implied,  whether  such  contract  be  written  or  un- 
written, sealed  or  without  seal ;  and  if  it  be  founded  upon  a  bond,  or 
other  contract  having  a  penalty,  the  sum  equitably  due,  by  virtoe  of 
its  conditon,  only,  shall  be  set  off. 
Under  this  provision,  no  deknand  is  the  proper  subject  of  set-off,  unless 
it  be  either  a  judgment,  or  such  a  claim  as  could  be  enforced  by  an  ac« 

(1)  The  provisions  of  the  revised  statutes  have  had  the  effect  to  reduce  (be  law  of 
set-off  to  certaia  and  precise  rules.  Generally,  they  will  be  found  conformable  to 
the  previous  decisions  of  our  courts.  In  some  cases,  however,  a  chang^e  has  been 
effected.  One  object  of  the  revisers  was  to  supply  some  defects  under  the  old  law, 
which  had  been  very  g^enerally  complained  of.     Vid.  8  R.  S.  683,  4,  in  Appendix. 

(s)  2  R.  S.  165, 6,  §  50. 
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tion  of  assumpsit,  debt  or  covenant  If  the  demand  sought  to  be  set  off 
be  a  judgment,  it  is  immaterial  upon  what  cause  of  action  the  same  was 
recovered,  whether  arising  upon  contract  or  tort,  or  whether  the  same 
was  rendered  for  costs  merely,  (g)  If  the  defendant  in  an  execution  es- 
cape, the  plaintiff  is  remitted  to  his  former  rights,  the  imprisonment  is 
no  longer  a  satisfaction,  and  the  plaintiff  may  use  the  judgment  as  a  set* 
off  against  a  demand  of  the  defendant,  or  proceed  anew  against  his  per- 
son or  property.(A) 

The  sum  due  by  virtue  of  the  condition  of  a  bond,  whether  for  the 
payment  of  money  or  otherwise,  may  be  set  off;  instance  the  case  of  an 
arbitration  bond  and  an  award  in  favor  of  the  defendant,  who  seeks  to 
avail  himself  of  the  award  as  a  set-off  to  the  plaintiff's  claim.  So  a  set- 
off is  allowable  where  the  action  is  on  an  award,  or  on  a  bond  for  the 
non-performance  or  non-payment  of  an  award.(t)  And  the  sum  due  on 
a  bond  may  be  set-off  agiunst  any  demand  recoverable  under  the  com- 
mon counts,  or  for  which  indebitatus  assumpsit  will  lie ;  and  a  plaintiff 
cannot,  by  declaring  specially^  when  he  can  recover  his  demand  under  a 
general  ccunt^  deprive  the  defendant  of  his  set-off.(^') 

A  tavern  bill  against  any  person  other  than  a  lodger  or  traveller,  for 
more  than  one  dollar  and  twenty-five  cents,  is  not  the  subject  of  a  set- 
off; for  the  reason,  that  under  our  statute,(A)  no  such  demand  can  be  re- 
covered by  suit,  even  on  an  express  promise  to  p&y.(/) 

2.  It  must  be  due  to  the  defendant  in  his  own  right,  either  as  being 
the  original  creditor  or  payee,  or  as  being  the  assignee  or  owner  of 
the  demand. 

Therefore,  in  an  action  against  a  man  for  his  own  debt,  he  cannot  set 
off  a  demand  due  to  him  in  right  of  his  wife ;  or  as  executor  or  adminis- 
trator ;  or  as  assignee  of  an  insolvent,  imprisoned,  absent,  concealed  or 
absconding  debtor,  (tti) 

A  debt  due  to  the  defendant,  as  a  surviving  joint  creditor,  may  be  set 
off  against  a  demand  on  him  in  his  own  right. (n)  And,  on  the  other  hand, 
a  debt  due  from  the  plaintiff,  as  a  surviving  debtor,(o)  to  the  defendant, 
may  be  set  off  against  a  debt  due  from  the  defendant  to  the  plaintiff  in 


Ck)  Vid.  Edw.  Treat.  Sd  cd.59.  Vid.        (m)  Vid.  Edw. Treat.  3d  ed.  69.    Vid. 

also  8  Cowen,  304.  also  Bull.  N.  P.  179.    7  T.  R.  344.    8 

(K)  6  Wen.  240.  John.  149.    15  id.  403,  404.    Vid.  ante, 

(O  6  John.  105.  ^^'    Willes,  103,  264,  n.  a. 

'  j)  16  Wen.  61.  (n)  6  T.  R.  493.    1  E«p.  B.  47,  S.  C. 

>%)  1  R.  S.  678,  §  11.  (0)  Vid.  ante,  663,  666. 
i)  7  Wen.  326. 
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his  own  righu{p)  When  the  maker  may  set  off  a  debt  dae  fix>m  the 
payee,  &c.  against  a  subsequent  holder  or  endorsee  of  a  promissory  note, 
vid.  ante,  178,  179,  to  which  it  may  be  added,  that  where  the  holder  buys 
the  note,  even  before  it  is  due,  with  full  notice  of  the  maker's  demand, 
and  an  intention  to  defraud  him  of  his  set-off,  the  rights  of  the  latter  will 
not  be  affected  by  such  disingenuous  conduct ;  but  he  shall  be  allowed 
his  set-off,  notwithstanding.  (9)  It  is  a  general  rule,  that  debts  or  de- 
mands between  persons  who  are  not  parties  to  the  suit,  cannot  be  set 
off  ;(r)  but  there  are  several  exceptions  to  this  rule,(«)  as  we  shall  see 
more  at  large  hereafter.  Thus,  the  defendant  may  set  off  a  bond  exe- 
cuted by  the  plaintiff,  and  assigned  by  the  obligee  to  the  defendant ;  or 
any  other  debt  assigned  to  the  defendant,  previously  to  the  commence- 
ment of  the  action,  although  he  could  not  have  maintained  an  action  upon 
it  in  his  own  name.(^)  (I)  A  party  who  has  neither  a  general  or  special 
property  in  goods  placed  by  him  into  the  hands  of  a  manufacturer  for 
finishing,  who  refuses  to  deliver  them  on  demand,  cannot  set  off  the  value 
of  such  goods  in  an  action  of  assumpsit  against  him  by  the  manufacturer, 
for  work  and  labor  bestowed  upon  other  goods.  And  a  receiptor  to  the 
sheriff  for  goods  levied  upon  by  execution,  would  not,  under  such  circum- 
stances, be  entitled  to  claim  a  set  off.(ti) 

3.  It  must  be  a  demand  for  real  estate  sold,  or  for  personal  property 
sold,  or  for  money  paid,  or  services  done ;  or  if  it  be  not  such  a  de- 
mand, the  amount  must  be  liquidated,  or  be  capable  of  being  ascer- 
tained by  calculation. 
The  demand,  under  the  first  clause  in  the  above  paragraph,  must  be 
one  for  which  an  action  of  indebitatus  assumpsit  might  be  sustained  at 
common  law  ;  as  for  the  consideration  money  of  land  sold,(v)  an  action 
to  recover  which  may  be  sustained,  although  the  conveyance  contain  the 
usual  receipt  of  payment,  if  proved  by  parol  that  payment  was  not  in 
fact  made.(to)     And  such  demand  may  be  set  off,  although  the  auKNint 


(1)  But  a  judgement  purchased  bv  a  defendant  with  the  view  to  set  it  o£f,  and  with 
a  condition  that  if  he  fails  to  obtain  the  set-off  the  assignment  shall  be  roid, 
cannot  be  set  off — to  warrant  this  the  defendant  must  purchase  absolutely.  7  Cowen, 
469.    Vid.  also,  7  id.  480. 


(p)  6  T.  R.  582.  (0  8  John.  152.    17  id.  390.     19  id. 

(q)  Vid.  1  John.  319.     1  John.  Cas.  342.    2  Bay,  481.    Ante.  64,  S.  P. 

170.  (u)  10  Wen.  399.    13  id.  139,  S.  C.  in 

(r)  12  John.  276.    1  John.  Cas.  169.  court  of  errors. 

3  John.  Ch.  R.  569.  (o)  14  John.  165.    Id.  210.     20  id. 

(s)  13  John.  9.  838. 

(10)  Id.  ibid. 
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be  unliquidated,  or  not  ascertained  by  the  parties.(x)  Any  other  de- 
mand arising  on  contract,  may  also  be  set  off,  if  the  amount  be  liquidated, 
that  is,  ascertained  by  the  agreemeent  or  settlement  of  the  parties ;  or  if 
the  amount  be  capable  of  being  ascertained  by  calculation  merely,  as  a 
bill  of  exchange  or  promissory  note  for  the  payment  of  money ;  or  a 
written  contract  for  a  sum  certain,  though  payable  in  specific  arti- 
cles; or  a  written  contract  for  specific  articles,  at  a  value  or  price 
stipulated  in  the  contract.(^)  In  the  language  of  Mr.  Senator  Mai- 
son,  in  Butts  V.  Collins,  13  Wen.  139,  156,  157,  <<  Unliquidated  dam- 
ages are  such  as  rest  in  opinion  only,  and  must  be  ascertained  by 
a  jury,(l)  their  verdict  being  regulated  by  the  peculiar  circumstances 
of  each  particular  case;  they  are  damages  which  cannot  be  ascertained 
by  computation  or  calculation — as,  for  instance,  damages  for  not  using  a 
farm  in  a  workmanlike  manner ;  for  not  building  a  house  in  a  good  and 
sufficient  manner ;  on  warranty  in  the  sale  of  a  horse ;  for  not  skilfully 
amputating  a  limb  ;  for  carelessly  upsetting  a  stage,  by  which  a  bone  is 
broken ;  for  not  making  repairs  to  a  dwelling  house ;  for  unskilfully 
working  the  raw  materials  into  a  fabric ;  and  other  cases  of  like  charac- 
acter,  where  the  amount  to  be  settled  rests  in  the  discretion,  judgment  or 
opinion  of  the  jury.  Hewlet  v.  Strickland,  1  Cowp.  56.  Freeman  v. 
Hyatt,  1  W.  Black.  894.  Weigall  v.  Waters,  6  T.  R.  488.  Livingston 
V.  Livingston,  4  John.  Ch.  R.  287.  Hepburn  v.  Hoag,  6  Cowen,  613. 
In  these  and  the  like  cases,  there  is  no  data  given  for  computation ;  nor 
can  the  damages  be  ascertained  by  any  mode  of  calculation.  It  is  oth- 
erwise as  to  the  amount  due  on  a  note  ;  or  on  a  merchant's  account ;  or 
for  work,  labor  and  services ;  or  for  a  yard,  a  piece,  or  a  bale  of  flannel ; 
the  damages  in  such  cases  can  be  readily  ascertained   by  calcula- 

4.  It  must  have  existed  at  the  time  of  the  commencement  of  the  suit, 
and  must  then  have  belonged  to  the  defendant. 

A  debt  may  be  set  off,  which  accrued  to  the  defendant  subsequent  to 
the  time  when  the  plaintiff's  cause  of  action  arose  ;(a)  but  not  if  it  ac- 
crued after  the  action  was  commenced  ;{b)  and  accordingly,  where  a 
defendant,  after  a  writ  issued  against  him,  bought  a  note  against  the 


(1)  Or,  to  apply  his  language  to  a  justice's  court,  by  a  justice  or  jury. 

»  Vid.  Edw.  Treat.  8d  ed.  60.  (a)  2  Maule  &  Selw.  510.     1  East^, 

^yS  Id.  875.    16  id.  138. 

W)  Vid.  also  2  Cainas,  33.    2  John.  (h)  3  T.  B.  186.    3  John.  Cas.  145, 

15d.    15  Wen.  51  to  63.    Id.  559.  148.    8  John.  470,  471.    19  id.  823. 
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plaintiff,  with  the  intent  to  set  off  the  same  against  the  plaintiff's  debt, 
this  was  held  inadmissible ;  for  where  a  right  of  action  is  vested,  and  an 
action  commenced,  nothing  can  deprive  the  plaintiff  of  his  right  to  recov- 
er, except  some  act  done  by  himself  in  relation  to  that  right(c) 

5.  It  can  be  allowed  only  in  actions  founded  upon  demands  which 
would  themselves  be  the  subject  of  set-off,  according  to  law.  (J) 

Thus,  a  set-off  is  not  allowable  against  a  claim  for  uncertain,  and  unli- 
quidated damages,  e.  g.  in  debt  for  the  penalty  in  articles  of  agreement,  by 
which  the  defendant  covenanted  to  maintain  the  plaintiff,  &c.  and  pro- 
vide him  with  proper  medicine  and  attendance. (e) 

6.  If  there  be  several  defendants,  the  demand  set  off  must  be  due  to 
all  of  them  jointly. 

A  separate  debt  to  one  of  the  defendants,  cannot  be  set  off  against 
a  joint  debt  due  from  all  the  defendants  ;  nor  can  a  debt  due  to 
the  defendant  and  another,  or  others,  jointly,  be  set  off  against  a  debt 
due  from  the  defendant  alone ;(/)  unless  there  was  an  agi-eement 
between  the  parties,  in  relation  to  their  dealings,  that  such  debts 
might  be  set  off  against  each  other,  (g-)  But  where  the  plaintiff  owes  a 
debt  to  several  persons  jointly,  one  of  whom  owes  him,  the  latter  may 
acquire  the  right  of  set-off  against  the  plaintiff,  by  taking  an  assignment 
to  himself  alone,  of  the  debt  due  from  the  plaintiff,  before  the  plaintiff's 
suit  is  commenced.(A)  And  where  I  agree,  in  writing,  to  work  for  A., 
and  B.  guarantees  by  endorsement,  that  I  shall  do  it  in  a  particular  man* 
ner,  and  I  sue  A.,  he  may  set  off  damages  for  a  breach  of  the  contract 
to  do  the  work,  against  my  claim  ;  for  B.  is  a  mere  guaranty,  and  is  not 
jointly  liable  with  me.(t)  (1)  An  objection  that  a  joint  debt  cannot  be 
set  off  against  a  separate  one,  must  be  made  at  the  trial,  or  it  would 
clearly  not  avail  the  party  on  certiorari.  (^') 

If  the  demand  be  due  from  the  plaintiff  and  another  to  only  one  of  the 
defendants,  it  is  not  admissible  as  a  set-off;  and  though  it  be  claimed  by 
the  defendants,  and  allowed  by  the  jury  as  a  set-off,  the  claim  being,  in 


(1)  Under  the  present  statute,  damaees  for  a  breach  of  contract  in  such  a  case, 
could  not  be  used  as  a  set-off,  for  the  damages  are  clearly  unliquidated.  Evidence 
of  a  breach  of  the  contract,  would,  however,  be  admitted  in  mitigation  of  the  plain- 
tiif's  claim  for  work,  and  by  way  of  recoupment  of  damages.    Yid.  20|Wen.  61. 

(c)  3  John.  Cas.  145.    1  Caines,  71, 72.  Ch.  R.  569, 678.    6  Cranch,  34.    1  Wash. 

(d)  Vid.  13  Wen.  339.  79.    6  Munf.  388. 

(e)  6  Cowen,  613,  616,  and  the  cases  (g)  2  Taunt.  170. 
there  cited.     Vid.  also  3  John.  160.  (h)  17  John.  330. 

r/)  11  John.  70.    10  id.  260.    3  John.        (i)  10  id.  260. 

(J)  11  id.  70. 
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fact,  due  to  but  one  defendant*  and  not  payable  at  the  time,  this  is  no  bar 
to  a  subsequent  action  for  tbe  same  demand,  when  it  becomes  payable^  in 
favor  of  the  defendant  to  whom  it  was  really  due.(i) 

A  demand  against  a  private  company  cannot  be  set  off  against  a  note 
payable  to  the  agents  of  such  company  and  prosecuted  by  them  in  their 
individual  names,  although  the  note  was  taken  for  the  benefit  of  and  be- 
longs to  the  company.  Nor  can  a  demand  belonging  to  one  of  two  de- 
fendants* be  set  off  against  a  demand  on  both  defendants.(2) 

7.  It  must  be  a  demand  existing  against  the  plaintiff  in  the  action,  un- 
less the  suit  be  brought  in  the  name  of  a  plaintiff  who  has  no  real 
interest  in  the  contract  upon  which  the  suit  is  founded ;  in  which 
case  no  set-off  of  a  demand  against  the  plaintiff  shall  be  allowed, 
unless  as  specified  In  tbe  statute,  and  as  we  shall  hereafter  notice. 

It  seems  that  demands  against  individual  partners  may  be  set  off 
against  demands  of  the  firm,  if  the  course  of  dealing  of  the  firm,  in  re- 
ceiving such  demands  in  payment,  is  uniform^  and  so  notorious,  that  per- 
sons dealing  with  them  must  be  supposed  to  have  had  reference  to  it  in 
their  transactions  with  the  firm.(m)  ^ 

We  shall  notice  more  at  large,  the  law  applicable  to  this  provision  of 
tbe  statute,  when  commenting  upon  the  next  succeeding  subdivision  of 
tbe  50th  section.  They  are  so  intimately  connected  together,  that  one 
may  be  considered  as  in  fact  embracing  the  other. 

8.  If  the  action  be  founded  upon  a  contract,  (other  than  a  negotiable 
promissory  note  or  bill  of  exchange,)  which  has  been  assigned  by 
the  plaintiff,  a  demand  existing  against  such  plaintiff  or  any  assignee 
of  such  contract,  at  the  time  of  the  assignment  thereof,  and  belonging 
to  the  defendant  in  good  faith  before  notice  of  such  assignment,  may 
be  set  off  to  the  amount  of  the  plaintiff's  debt,  if  the  demand  be 
such  as  might  have  been  set  off  against  such  plaintiff  or  such  as- 
signee, while  the  contract  belonged  to  him. 

For  the  purpo^  of  rendering  this  provision  of  the  statute  as  simple 
and  understandable  as  may  be,  we  give  the  case  stated  by  Mr.  Edwards, 
in  illustration  of  this  subdivision  of  the  law  of  set-off.  (it)  If  a  note,  not 
negotiable,  be  given  by  A.  to  B.,  and  assigned  by  B.  to  C,  and  by  C.  to 
D.,  in  a  suit  on  mich  note  against  A.,  which  must  be  in  the  name  of  B., 
the  payee,  A.  may  set  off  to  the  amount  of  the  note  only ;  either,  1st,  a 


(fc)  6  Cowea,  26L  (m)  7  Wen.  326.    And  vid.  4  id.  588. 

(0  8  Wen.  400.  (n)  £dw.  Treat  8d  ed.  «0. 
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demand  against  B.,  the  plaintiff,  which  was  in  existence  at  the  time  of 
the  assignment  by  B.  to  C,  and  which  if  it  were  not  originally  due  to  A^ 
was  assigned  to  him  in  good  faith,  before  he  had  notice  of  the  assignment 
by  B.  to  C. ;  or  2d,  A.  may  set  off  a  demand  against  C,  the  first  as- 
signee, which  was  in  existence  at  the  time  of  the  assignment  by  C.  to  D., 
and  which,  if  it  were  not  orignally  due  to  A.,  was  assigned  to  him  in 
good  faith,  before  he  had  notice  of  the  assignment  by  C.  to  D. ;  or 
3d,  A.  may  set  off  a  demand  against  D.,  which  was  in  existence  at  the 
time  of  the  commencent  of  the  suit,  and  then  belonged  to  A^  either  as 
the  original  creditor  or  as  assignee.  In  all  these  cases,  the  set  off  is  gov- 
erned by  the  other  provisions  of  the  statute,  as  to  the  nature  of  the  de- 
mand set  off,  and  that  upon  which  the  action  is  founded.  Yid.  also  the 
case  of  Mead  y.  Gillett,  19  Wen.  397,  where  it  is  held,  that  in  a  suit  in 
the  name  of  an  assignor  for  the  benefit  of  the  assignee  of  a  contract*  (not 
negotiable,)  the  defendant  can  set  off  only  such  demands  as  existed 
against  the  assignor,  and  in  good  faith  belonged  to  the  defendant  at  the 
time  of  the  assignment ;  demands  subsequently  acquired  cannot  be  set 
off,  although  the  defendant  become  the  holder  of  them  without  notice  of 
tie  assignment. 

Where  A.  gives  a  note  not  negotiable,  which  is  assigned,  and  he  after- 
wards promises  to  pay  the  note  to  the  assignee,  A«  cannot,  (though  the 
suit  be  brought  in  the  name  of  the  payee,)  set  off  a  demand,  which  arose 
before  giving  the  note  against  the  payee,  for  it  is  to  be  presumed,  from 
his  giving  the  note,  (and  his  promise  renders  the  presumption  irresistible,) 
that  such  set-off  had  been  paid  or  satisfied,  especially  in  the  absence  of 
all  explanation,  (o) 

9.  If  the  action  be  upon  a  negotiable  promissory  note,  or  bill  of  ex- 
change, which  has  been  assigned  to  the  plaintiff,  ader  it  became 
due,  a  set-off  to  the  amount  of  the  plaintiff's  debt,  may  be  made  of 
a  demand  existing  against  any  person  or  persons,  who  shall  have 
assigned  or  transferred  such  note  or  bill  after  it  became  due,  if  the 
demand  be  such  as  might  have  been  set  off  against  the  assignor, 
while  the  note  or  bill  belonged  to  him. 
Under  this  provision  of  the  statute,  if  a  negotiable  promissory  note  be 
given  by  A.  to  B.,  which,  afler  it  has  become  due,  is  assigned  or  trans- 
ferred by  B.  to  C,  and  by  C.  to  D. ;  in  a  suit  on  such  note  in  the  name 
of  D.  against  A.,  he  may  set  off  to  the  amount  due  on  the  note,  only» 
either  1st,  a  demand  against  B.,  the  payee  of  the  note,  which  was  in  ex- 


(c)  16  John.  226. 
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istence  at  the  time  of  the  assigiimeDt  or  tranafer  of  the  note  by  B.  to  C, 
and  whichy  if  it  were  not  originally  due  to  A.,  had  been  at  that  time  as- 
signed to  him ;  or  2dly,  he  may  set  off  a  demand  against  C.  which  was  in 
existence  at  the  time  of  the  ass^ment  or  transfer  by  C.  to  D.,  and 
which)  if  it  were  not  originally  due  to  A.,  had  been  at  that  time  assigned 
to  him ;  or  3dly,  he  may  set  off  the. whole  of  a  demand  against  D.,  the 
plaintiff,  which  was  in  existence  at  the  time  of  the  commencement  of 
the  suit,  and  then  belonged  to  A«y  either  as  the  original  creditor  or  as  the 
assignee  thereof.  But  if  the  note  had  been  transferred  by  B.  to  C.  before 
it  became  due,  and  by  C.  to  D.  after  it  became  due,  then  in  a  suit  in  the 
name  of  D.  against  A.,  no  set-off  could  be  made  of  a  demand  against  B., 
but  a  set-off  could  only  be  made  of  a  demand  against  C.  or  D.,  as  above 
stated.  So  if  the  note  had  been  assigned  by  both  B.  and  C.  before  it  be- 
came due,  no  set-off  could. be  made,  except  of  a  demand  against  D.(p) 
Yid.  also  Driggs  v.  Rockwell,  1 1  Wen.  504,  where  it  was  held  by  the 
court  of  errors,  that  in  an  action  upon  a  negotiable  promissory  note  as- 
signed after  maturity,  a  set-off,  to  the  amount  of  the  plaintiff's  debt,  may 
be  made  of  a  demand  existing  against  the  assignor,  provided  it  be  such 
as  might  have  been  set  off  against  the  assignor  while  the  note  belonged 
to  him  ;  or  if  the  suit  be  in  the  name  of  a  plaintiff  who  has  no  real  interest 
in  the  contract  upon  which  the  suit  is  founded,  so  much  of  a  demand  ex- 
isting against  the  party  whom  the  plaintiff  represents,  or  for  whose  ben- 
efit the  action  is  brought,  may  be  set  off,  as  will  satisfy  the  plaintiff's 
debt ;  and  such  a  right  of  set-off  existed  as  well  before  as  since  the 
revised  statutes.(9) 

Though  a  note  be  transferred  after  it  falls  due,  the  maker  is  not  enti- 
tled to  set  off  a  demand  against  the  payee,  if,  at  the  time  of  the  transfer, 
the  payee  has  other  demands  against  the  maker  to  an  amount  sufficient 
to  exhaust  the  demands  sought  to  be  set  off.(r)  And  where  the  maker  of 
two  notes  has  a  demand  against  the  payee  sufficient  to  extinguish  one  of 
them,  and  the  payee  transfers  one  of  them  after  its  maturity,  .the  other 
being  suffident  to  meet  the  demand  of  the  maker,  and  subsequently  the 
second  note  is  transferred  also  after  its  maturity ;  it  seems^  the  hokler  of 
the  former  note  would  be  entitled  to  recover  the  whole  amount  of  \U{s) 

Where  the  defendant  purchased  a  judgment  against  O.,  who  then  held, 
as  payee,  a  promissory  note  of  the  defendant,  and  O.  afterwards,  and 
after  the  note  was  due,  transferred  the  note  to  the  plaintiff;  it  was  held. 


(p)  Vid.  £dw.  Treat.  Sd  ed.  61.  (r)  12  id.  356. 

Iq)  11  Wen.  504.  (t)  Id. 
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that  the  defendant  might  set  off  the  judgment  in  a  suit  brought  by  the 
plaintiff  on  the  note.(<) 

Where  the  plaintiff  buys  a  negotiable  note,  after  it  falls  due,  he  should 
give  immediate  notice  to  the  maker,  the  same  as  if  he  had  bought  any 
other  chose  in  action  not  negotiable  ;(tf)  for  being  over  due,  it  stands  on 
precisely  the  same  ground,  and  should  the  maker  acquire  any  set-off 
against  the  payee,  or  other  person  transferring  such  dishonored  note,  be* 
fore  notice  of  the  transfer  to  the  maker,  as  if  he  should  get  hold  of  a  note 
or  other  chose  in  action  against  the  payee,(t;)  or  have  dealings  with  him, 
and  thus  acquire  a  right  of  set-off,  he  may  avail  himself  thereof,  either  to 
defeat  the  plaintiff's  recovery  entirely,  or  diminish  it  according  to  the 
amount  claimed  as  a  set-off,  unless  he  have  previous  notice  that  the  plain- 
tiff is  the  holder ;  and  this,  even  though  such  matter  of  set-off  arose  l<»ig 
after  the  plaintiff  acquired  both  the  legal  and  equitable  interest  in  the 
note  which  he  holds. (w) 

Where,  in  a  suit  by  the  holder  of  a  promissory  note,  the  defendant 
pleaded  a  set-off,  averring  that  the  note  was  the  property  of  the  payee, 
that  the  plaintiff  was  a  mere  nominal  party,  and  that  the  note  was  trans- 
ferred to  him  for  the  purpose  of  depriving  the  defendant  of  his  set-off; 
and  the  plaintiff  replied  simply  that  the  note  was  his  property,  and  not 
the  property  of  the  payee,  without  traversing  the  corrupt  transfer  of  the 
note ;  it  was  held,  that,  by  the  pleadings,  the  plaintiff  was  to  be  consid- 
ered as  having  admitted  the  corrupt  transfer  of  the  note,  and  the  exist- 
ence of  the  set-off.  (x) 

Where  a  note  is  transferred  by  the  payee  for  a  valuable  consideration, 
hefwre  maturity^  and  an  action  is  brought  thereon  in  the  name  of  the  holder, 
for  his  own  benefit,  the  defendant  cannot  set  off  a  demand  against  the 
payee.    Such  a  case  is  not  within  the  statute  of  set-off.  (y) 

10.  If  the  plaintiff  be  a  trustee  for  any  other,  or  if  the  suit  be  in  the 
name  of  a  plaintiff  who  has  no  real  interest  in  the  contract  upon 
which  the  suit  is  founded,  so  much  of  a  demand  existing  against 
those  whom  the  plaintiff  represents,  or  for  whose  benefit  the  action 
is  brought,  may  be  set  off,  as  will  satisfy  the  plaintiff's  debt,  if  the 
same  might  have  been  set  off  in  an  action  brought  by  those  benefi- 
cially interested. 


(t)  19  John.  342.  (io)  Benedict  t.  Diz,  in  Sup.  Cooit, 


Ante,  61,  2.  Oct.  term,  1817,  M.  S. 

Ven.  223. 
Wen.  669. 


(v)  Ante,  68,  4.  (x)  7  Wen.  223. 

(y^  16  -       - 
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This  provision  of  the  statute  was  enacted  to  supply  a  defect  in  the  old 
law,  noticed  by  Mr.  Justice  Woodworth  in  the  case  of  Wheeler  v.  Ray- 
mond, 5  Cowen,  231,  234  ;  where,  inasmuch  as  the  case  was  not  pro- 
vided for  by  the  former  act  in  relation  to  set-offs,  it  was  held,  that  in  an 
action  on  a  judgment,  in  the  name  of  the  judgment  creditor,  for  the  bene- 
fit of  an  assignee  of  the  judgment,  the  defendant  could  not  set  off  a  debt 
doe  to  him  from  the  assignee. 

It  may  be  well  to  notice  in  this  connexion,  that  if  the  plaintiff  sue 
merely  as  the  agent  or  trustee  of  a  third  person,  and  it  was  known  to  the 
defendant  at  the  time  when  be  entered  into  the  contract,  which  is  the 
subject  of  the  suit,  that  the  plaintiff  acted  in  that  capacity,  he  cannot  set 
off  a  demand  due  to  him  from  the  plaintiff. (z)  And  it  is  not  necessary 
that  the  defendant  should  have  had  express  notice  of  the  trust :  an  im- 
plied notice  is  sufficient  ;{a)  and  so  where  the  plaintiff  is  the  mere  agent 
or  trustee  of  a  third  person,  without  any  beneficial  interest  in  the  con- 
tract ;{b)  as  if  an  auctioneer  sue  me  in  his  own  name,  for  goods  sold  and 
delivered  to  me  without  receiving  payment ;  I  may  set  off  a  debt  due  to 
me  from  his  principa].(c)  And  where  the  plaintiff  is  merely  nominal, 
having  assigned  the  claim  sued  for  to  a  third  person  ;{d)  in  these  and  the 
Uke  cases,  the  defendant  may  set  off  a  claim  due  to  him  from  the  princi- 
pal cestuy  que  trust^{l)  or  assignee.  And  so,  where  a  factor,  dealing  for 
a  principal,  but  concealing  the  principal,  delivers  goods  in  his  own  name, 
the  person  contracting  with  him,  has  a  right  to  consider  him  to  all  intents 
and  purposes  as  the  principal ;  and  though  the  real  principal  may  ap- 
pear, and  bring  an  action  upon  that  contract  against  the  purchaser  of  the 
goods,  yet  the  purchaser  may  set  off  any  claim  he  may  have  against  the 
factor,  in  answer  to  the  demand  of  the  principal,  (e)  But  if  the  purcha- 
ser knew  that  he  was  dealing  with  an  agent,  he  cannot  avail  himself  of  a 
set-off  against  the  agent  in  an  action  by  the  principal.  (/)  And  so, 
where  one  partner  delivers  partnership  property  to  a  third  person,  who, 
knowing  it  to  be  partnership  property,  receives  it  in  payment  of  his  indi- 
vidual debt  due  from  the  partner  delivering  it  to  him,  in  an  action  by  and 
in  the  name  of  all  the  partners,  against  such  creditor  of  the  individual 
partner,  for  the  price  of  the  goods,  the  debt  of  the  one  partner  is  not  a 
defence  or  set  off  against  all  the  partners,  (g") 


(z)  2  Gaines,  299.    3  Cranch,  193.  (1)  The  person  beneficially  interested, 

(a)  12  John.  343.  (0  7  T.  R.  356,  n.  a.  id.  355.    Vid. 

[6)  7  Taunt.  243.    2  Cranch,  342.  ante,  78. 

;c)  7  Taunt.  243.  (/)  2  Caines'  Cas.  in  Er.  341.    3 

^d)  1  T.  R.  621,  2.    IMaule&Selw.  Cranch,  193.    Vid.  ante,  78. 

545.    2  Cranch,  342.  (g)  16  John.  34.    Vid.  ante,  89,  90. 
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IL  But  if  such  an  action  as  is  mentioned  and  provided  for  in  the  last 
preceding  subdivision  be  brouglit  by  the  assignee  of  an  insolvent, 
imprisoned,  absent,  concealed  or  absconding  debtor,  no  set-off  shall 
be  allowed  of  any  debt,  unless  in  the  cases  provided  in  the  fifth 
Chapter  of  the  Second  Part  of  the  Revised  Statutes.(A) 
Those  cases  are  contained  in  section  7,  article  8,  of  title  Ist  of  the  fifth 
chapter,  1  R.  S.  798,  by  which  it  is  provided,  that  no  set-off  shall  be  al- 
lowed in  any  action  brought  by  an  assignee  as  above  mentioned,  for  any 
debt,  unless  it  was  owing  to  the  defendant  before  the  first  publication  (rf* 
the  notice  required  in  the  first  article,  or  before  the  appointment  of  trus* 
tees  under  the  second  article,  or  before  the  presenting  the  petition  of  the 
insolvent  under  the  third,  fifth  and  sixth  articles,  or  before  the  publica- 
tion of  notice  to  creditors  under  the  fourth  article,  (t) 

And,  where  the  defendant  buys  a  note  after  it  is  due,  this  circumstance 
is  such  constructive  notice  to  him  of  the  insolvency  of  the  maker,  that 
he  cannot  set  it  off  in  an  action  brought  in  the  name  of  the  maker,  who 
had  become  insolvent,  by  the  assignees  of  his  property  in  trust  for  his 
creditors  ;{j)  for  the  note  being  over^due  was  held  suflicient  to  put  the 
defendant  on.  inquiry  relative  to  the  maker's  circumstances,  and,  there- 
fore, equivalent  to  actual  notice.  (A) 

To  entitle  a  defendant  to  a  set-off,  he  must  plead  or  give  notice  of 
the  same,  specifying  the  nature  of  his  claim,  with  reasonable  certainty, 
at  the  time  of  joining  issue  on  a  question  of  fact  upon  the  merits  of  the 
cause.(/) 

This  was  the  rule  before  the  revised  statutes ;  and  in  one  case,  so 
strictly  was  the  defendant  held  to  the  pleading  or  giving  notice,  €U  the 
time  of  joining  issucj  that  where  he  merely  pleaded  the  general  issue,  to 
an  action  on  a  note  and  account  for  services,  &c.,  and  the  cause  was 
adjourned  to  a  future  day,  and  on  the  return  day  the  defendant  produced 
a  receipt  or  written  settlement  of  the  plaintiff's  account,  which  he  exhib- 
ited and  offered  as  a  set-off,  but  which  was  objected  to,  on  the  ground 
that  it  had  not  been  pleaded  nor  any  notice  of  it  given,  and  the  daim 
was  allowed  as  a  set*off  and  judgment  given  for  the  defendant ;  the  judg- 
ment was  reversed  by  the  supreme  court  on  certiorari^  ahhough  it  ap- 
peared from  the  justice's  return,  that  by  the  credit  of  the  plainuff's 


(h)  1  R.  S.  798,  §  7.  (ib)  Id.    12  John.  848.    Ante,  64. 

(i)  Vid.  Edw.  Treat.  8d  ed.  61, 2.  Q)  2  R.  S.  166,  §  51. 

(J)  1  John.  Gas.  51.    2  Gaines'  Gas. 
in  Er.  803.    Vid.  2  John.  274. 
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book,  there  was  a  balance  due  to  the  defendant.  In  giving  their  opin- 
ion, the  court  say :  **  The  defendant  ought  either  to  plead  the  set-ofl^  or 
giye  notice  of  it  at  the  joining  of  issue,  and  not  keep  it  in  reserve  and  se- 
crecy until  the  trial  has  commenced ;  for  this  is  calculated  to  surprise  the 
plaintiff,  and  prevent  him  from  being  prepared  to  controvert  the  ^account 
or  demand  so  offered  as  a  set-off.  Such  conduct  is  calculated  to  work 
great  injustice,  and  is  contrary  to  the  meaning  of  the  act.''(m)  This  case 
was  an  extreme  one,  and  the  court  gave  the  act  a  rigid  construction.  In- 
deed, it  is  doubtftd  whether  the  rule  there  established  would  now  be  ad- 

m 

hered  to,  under  the  liberal  construction  which  is  given  to  the  proceedings 
of  justices'  courts.  For  although  the  statute  is  imperative,  that  the  plea 
shall  be  interposed  or  the  notice  given  at  the  time  of  joining  issue;  yet  it  will 
be  seen  that  in  the  case  above  cited,  it  appeared  from  the  plaintiff's  own 
book,  that  there  was  a  balance  due  to  the  defendant ;  this,  or  even  the  re- 
ceipt offered  by  the  defendant,  was,  therefore,  properly  received  as  evi? 
dence  of  payment,  although  offered  as  a  set-off;  and  this  evidence  of  pay- 
ment is  competent  under  the  general  issue.  Justice  was  done  to  the  par- 
ties by  the  court  below,  and  whenever  this  appears  clearly,  the  court  of 
common  pleas  or  supreme  court  should  not  interfere  with  the  judgment. 

Before  closing  this  head,  we  shall  give  the  form  of  the  plea  and  notice 
of  set-off. 

We  insert  the  two  following  sections  of  the  statute  relating  to  pleadings 
and  set-offs,  because  properly  connected  with  the  subject  now  under  con- 
sideration. This  will  save  us  the  necessity  of  noticing  them  when  treating 
of  judgments,  in  a  subsequent  chapter. 

By  the  fifly-second  sectibn,(n)  it  is  provided  that  if  the  amount  ef  the 
set-off  duly  established,  be  equal  to  the  plaintiff's  debt,  judgment  shall 
be  entered  for  the  defendant,  with  costs ;  if  it  be  less  than  the  plaintiff's 
debt,  the  plaintiff  shall  have  judgment  for  the  residue  only,  with  costs.  If 
it  be  more  than  the  plaintiff's  debt,  and  the  balance  found  due  to  the  de- 
fendant from  the  plaintiff  in  the  action,  be  fifty  dollars  or  under,  judgment 
shall  be  rendered  for  the  defendant,  for  the  amount  thereof,  with  costs ; 
and  execution  shall  be  awarded  as  upon  a  judgment  in  a  suit  brought  by 
him ;  but  no  such  judgment  shall  be  rendered  against  the  plaintiff,  when 
the  contract,  which  is  the  subject  of  the  suit,  shall  have  been  assigned  be- 
fore the  commencement  of  such  suit,  nor  for  any  balance  due  from  any 
other  person  than  the  plaintiff  in  the  action. 

The  fifty-third  Boction,(o)  provides,  that  if  the  balance  found  due  to 


(m)  10  John.  108,  9.    Vid.  also  12  id.        (n)  2  R.  S.  166. 
205.  (0)  Id.  167. 

04 


746  FORMS  OF  SPECIAL  PLEAS  IN  BAR. 

the  defendant  exceed  fifty  doUara,  the  jasttce  shall  set  off  80  much  of  the 
defendant's  demand  against  the  plaintiff's  debt,  as  wiD  be  sufficient  to  sat- 
isfy  it,  if  required  to  do  so  by  the  defendiult,  and  shall  render  judgment  for 
the  defendant,  for  his  costs ;  but  if  the  defendant  shall  not  require  such  set- 
off, the  justice  shall  enter  judgment  of  discontinuance  for  the  defendant, 
with  costs ;  and  the  defendant  may  thereafter  sue  for  and  recover  his  de- 
mand in  any  court  having  cognizance  thereof. 

The  phraseology  of  these  two  sections  is  so  plain  as  to  need  no  com- 
ment. They  point  out  with  simplicity  and  directness  the  course  which 
the  justice  is  to  pursue  in  the  cases  to  which  they  apply.  It  should  be 
observed,  however,  that  our  remarks,  ante,  728,  in  regard  to  the  effect 
upon  the  defendant  of  not  setting  off  his  demands  at  the  first  opportunity, 
do  not  apply  to  the  case  embraced  within  the  last  clause  of  the  above 
fifty-third  section.  Thus,  if  A.  commence  an  action  on  a  promissory 
note  against  B.,  who  proves  a  demand  against  A.,  which  is  the  proper 
subject  of  set-off,  sufficient  to  overbalance  A.'s  note  to  an  amount  exceed- 
ing fifty  dollars,  B.  may.  if  he  pleases,  content  himself  with  a  simple  judg- 
ment of  discontinuance  against  A. ;  and  this  submission  of  his  set-off  to 
the  consideration  of  the  justice  and  the  judgment  thereon,  will  not  ope- 
rate as  a  bar  to  his  recovering  the  same  in  another  action. 

It  is  further  provided  by  statute,(/>)  that  if,  upon  the  trial  of  the  cause, 
it  shall  appear  that  the  amount  of  the  plaintiff's  claim,  together  with  the 
demands  set  off  by  the  defendant,  exceed  four  hundred  dollars,  judgment 
of  discontinuance  shall  be  rendered  against  the  plaintiff,  with  costa. 

The  old  act,(9)  excluded  from  the  jurisdiction  of  justices,  matters  of 
account  where  the  sum  total  of  the  accounts  of  both  parties,  proved  to 
the  satisfaction  of  the  justice,  exceeded  four  hundred  dollars ;  and  the  de- 
fendant, to  avail  himself  of  that  provision,  might  have  pleaded  that 
fact  in  abatement,  and  thus  ousted  the  justice  of  his  jurisdiction.(r) 
This  presented  a  strange  anomaly,  and  one  with  which  the  courts  were 
frequently  troubled ;  for  whether  the  accounts  exceeded  or  fell  short  of 
four  hundred  dollars,  was  a  matter  that  could  only  be  ascertained  at  the 
trial.  Hence  the  alteration  effected  by  the  above  enactment,  leaving  the 
matter  to  be  determined  at  the  trial,  and  when  ascertained,  authorizing 
a  judgment  of  discontinuance.  , 

The  plaintiff's  claim  and  defendant's  set-off,  mentioned  in  the  preced- 
ing section,  extend  to  those  demands  only  which  are  open  and  unliqui- 


s 


p)  2  R.  S.  §  54.  (r)  Vid.  12  Joha.  2M.    10  id.  110. 

Laws  of  1824,  p.  280,  §  1. 
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dated  between  the  parties ;  where  they  have  been  settted,  and  a  balance 
struck,  that  balance  alone  is  the  account  between  them.(«)     Thus,  where 
on  the  trial  of  a  cause  in  the  supreme  court,  the  plaintiff  proved  a  note  of 
two  hundred  dollars  against  the  defendant,  who  then  proved  a  note  of  six 
hundred  dollars  against  the  plaintiff,  and  that  when  the  latter  was  given 
the  plaintiff  agreed  to  destroy  the  former,  but  the  defendant  claimed 
nothing  asMue  upon  the  latter ;  it  was  held,  that  neither  of  these  notes 
could  be  considered  accounts  between  the  parties.  (<)    So,  if  the  plaintiff 
on  the  trial,  should  prove  a  note  for  two  hundred  and  fifly  dollars,  and 
the  defendant  should  prove  that  he  had  paid  on  the  note  two  hundred 
and  twenty-five  dollars,  the  justice  might  give  judgment  for  the  balance. 
But  if  the  plaintiff  should  prove  a  note  of  two  hundred  and  fifty  dollars, 
and  the  defendant  should  prove  a  set-off  to  the  amount  of  two  hundred 
and  twenty-five  dollars,  in  such  a  case  the  justice  should  render  a  judg- 
ment of  discontinuance.(tt)     The  distinction  is  this :   in  the  former  case 
the  plaintiff's  demand  is  reduced  by  payments  specifically  made  upon  the 
note,  leawing  the  sum  unpaid  the  true  balance  due  and  which  alone  can 
be  considered  as  the  account  between  the  parties  within  the  principle  of 
the  well  established  rule  above  cited.    The  latter  case  stands  upon  a  dif- 
ferent ground.    There  the  demands  claimed  as  a  set-off  are  not  intro- 
duced in  the  character  of  payments  specifically  applied  to  the  reduction 
of  the  plaintiff's  claim;  but  are  entirely  different  and  independent  de- 
mands, having  no  connexion  with  the  plaintiff's  claim,  and  upon  which 
the  defendant  might  sustain  an  action. 

The  statute  further  provide8,(v)  that  in  suits  brought  by  executors  and 
administrators,  the  defendant  may  set  off  demands  existing  against  their 
testators  or  intestates,  and  belonging  to  the  defendant  at  the  time  of  their 
death,  in  the  same  manner  as  if  the  action  had  been  brought  by  and  in 
the  name  of  the  deceased. 

But  if  the  demand  against  the  testator  or  intestate  did  not,  at  the  time 
of  hia  death,  belong  to  the  defendant,  it  cannot  be  set  off.  So,  on  the 
other  hand,  an  executor  or  administrator  cannot  set  off  a  demand  pur- 
chased by  him  after  the  death  of  the  testator  or  intestate,  against  a  debt 
due  by  the  estate  to  the  person  against  whom  he  holds  the  demand  so 
purchased,  (u?)  But  this  last  remark  has  no  application  to  justices' 
courts,  for  actions  against  executors  and  administrators  are  expressly  ex- 
cluded from  their  jurisdiction.(x) 


(O  2  Cowen,  413.  (v)  2  R.  S.  167,  §  66.    Vid.  also  20 

(O  Id.  John.  137. 

(«)  10  Wen.  556, 557,  nota.  (to)  2  Paige,  402. 

(x)  2  R.  S!  158,  9,  §  4. 
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Whenever  a  set-off  is  established  in  a  suit  brought  by  executors  or  ad- 
ministratorSy  the  judgment  shall  be  against  them  in  their  representative 
character,  and  shall  be  evidence  of  a  debt  established,  to  be  paid  in  the 
course  of  administration ;  but  execution  shall  not  issue  thereon,  until 
directed  by  the  surrogate  who  granted  letters  testamentary  or  of  admin* 
istration.(y) 

This  provision  of  the  statute  is  new  and  important  Now,  as  before  the 
revised  statutes,  the  defendant  is  equally  authorized  and  required  to  sel 
off  his  claim  against  the  testator  or  intestate ;  but  the  judgment,  if  in  fa- 
vor of  the  defendant,  is  not,  as  formerly,  absolute  against  the  plaintiff,  and 
collectable  out  of  his  proper  goods  and  chattels  ;(z)  but  is  merely  evi- 
dence of  a  debt  established,  payable  in  the  course  of  administration,  and 
upon  which  execution  cannot  issue  till  directed  by  the  surrogate.  We 
inadvertently  laid  down  the  law  on  this  subject,  ante,  544,  as  it  existed 
previous  to  the  recent  revision  of  the  statutes,  and  take  this  occasion,  as 
the  first  convenient  opportunity,  for  noticing  and  correcting  the  error. 

It  is  further  provided  by  statute,(a)  that  if  a  defendant  neglect  to  plead 
or  give  notice  of  any  set-off,  which,  according  to  the  provisions  of  the 
statute,  might  have  been  allowed  to  him,  on  the  trial  of  the  cause,  he  shall 
be  forever  thereafter  precluded  from  maintaining  any  action  to  recover 
the  same,  or  any  part  thereof.  And  if  the  demand  which  might  have 
been  set  off  consisted  of  a  negotiable  note,  or  bill  of  exchange,  no  action 
shall  be  maintained  thereon,  by  any  person  who  may  derive  title  thereto, 
from  or  through  the  defendant. 

The  last  clause  of  this  section  goes  farther  than  the  old  statute. (ft)  It 
not  only  bars  a  right  of  action  in  the  defendants  name  upon  claims  which 
he  neglected  to  set  off,  but  extends  the  prohibition  to  subsequent  holders 
of  negotiable  paper  deriving  title  from  or  through  the  defendant. 

We  have  already  spent  some  time  upon  the  subjects  embraced  within 
the  provisions  of  the  above  section,  in  our  remarks  upon  the  plea  of  a  for- 
mer action,  in  which  the  plaintiff  ought,  but  neglected  to  set  off  his  de- 
mand,(c)  ami  shall  not  repeat  the  matter  thus  already  brought  into  view. 
We  therefore  proceed  to  nottce  the  cases  to  which  the  above  section  is 
declared  not  to  extend,  that  is,  to  cases  where,  although  the  defendant 
has  neglected  to  set  off  his  claim ;  or  although  his  set-off  may  have  been 
submitted  to  the  consideration  of  the  justice,  yet,  notwithstanding,  he  may 
maintain  an  action  for  the  recovery  of  the  same.    It  should  be  remarked, 


(y)  2  R.  is.  167,  §  56.    Vid.  also  id.  (a)  2  R.  S.  167,  §  67. 

29,  §  82.  (6)  Laws  of  1824,  p.  282,  §  8. 

(x)  10  John.  S66.    Vid.  1  John.  Gas.  (c)  Ante,  729,  730. 
228.    Ante,  644. 
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however,  before  vre  leave  this  sobject,  that  the  rule  which  requires  the 
defendant  to  set  off  his  demands,  at  the  first  opportunity,  will  not  compel 
him  to  set  off  a  claim  which  has  accrued  or  been  purchased  by  him  sub- 
■equent  to  the  commencement  of  the  suit  against  him.  Indeed,  such  a 
demand  is  not  the  proper  subject  of  seUoffj{d)  and  consequently  a  failure 
to  set  off  would  be  no  bar  to  a  subsequent  action  upon  it. 

It  18  declared  by  statute,(e)  that  the  last  preceding  section  shall  not 
extend  to  the  following  cases : 

1.  When  the  set-off  shall  be  fifty  dollars  more  than  the  judgment  which 
the  plaintiff  shall  have  recovered : 

2.  Where  the  set-off  consisted  of  a  judgment  in  favor  of  the  defendant, 
or  belonging  to  him,  rendered  before  the  commencement  of  the  suit  in 
which  the  same  might  have  been  set  off:(l) 

8.  Where  a  set-off  shall  have  been  claimed  by  him,  and  a  balance  ex- 
ceeding fifty  dollars  shall  have  been  found  in  his  favor,  the  defendant 
may  maintain  an  action  for  such  part  of  his  demand  as  was  not  allowed 
to  him  as  a  set-off: 

4.  Where  the  suit  was  commenced  against  the  defendant  by  attach* 
mont,  and  he  did  not  personally  appear  in  such  suit : 

5.  Claims  for  unliquidated  damages,  which  could  not  be  set  off,  on  the 
trial  of  the  cause,  according  to  the  preceding  provisions :(/) 

6.  Claims  in  suit  in  any  other  court  at  the  time  of  the  commencement 
of  the  suit  before  the  justice. 

Before  giving  the  form  in  which  the  defendant's  set-off  is  to  be  intro- 
duced, we  will  proceed  to  notice  some  points  in  regard  to  the  law  of  set- 
off, not  properly  reducible  to  any  of  the  foregoing  divisions. 

The  defendant  may  set  off  a  debt  due  to  him  from  the  plaintiff,  al- 
though he  agreed  to  pay  the  plaintiff's  demand  in  ready  money.  (^)  So, 
although  he  has  positively  agreed  to  account  or  pay  over  to  the  plaintiff 
moneys  which  the  plaintiff  has  authorized  him  to  receive  as  his  agent.(A) 

Where  a  promissory  note  is  given  for  a  specific  sum,  evidence  that  at 
the  time  of  giving  the  note,  it  was  agreed  between  the  parties  that  an 
account  which  the  maker  held  against  the  payee  should  be  deducted  from 


(1)  But  where  the  defendant  obtained  such  Jodgment  against  the  plaintiff  on  an 
attachment,  it  was  held  not  a  proper  subject  of  set-off,  while  the  g^ds  attached  re- 
mained unsold ;  for  the  presumption  would  be,  that  the  ^oods  are  sufficient  to  satisfy 
tlie  judgment,  and  it  would  be  considered  satisfied  until  the  contrary  appeared  by 
an  actual  sale.  13  John.  517.  And  the  presumption  would  be  the  same  m  regard  to 
a  judgement  upon  which  execution  has  been  issued  and  not  returned.  Vid .  6  Wen.  244. 


id)  Vid.  ante,  737.  (g)  1 : 

(«)  S  R.  &  167,  §  58.  W  1^ 

If)  Vid.  anta,  7W,  737. 


East,  375. 
Wen.  51. 
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the  note,  is  not  admissible.  An  agreementy  however,  made  afUr  the 
giving  of  the  note,  that  a  debt  contemplated  to  be  contracted  by  the  payee 
with  a  third  person  should  be  allowed  in  payment  of  the  note,  is  a  valid 
agreement,  and  the  debt,  when  contracted,  may  be  shown  in  payment  of 
the  note  under  the  general  issue.    But  such  debt  cannot  be  allowed  as  a 

A  party  holding  a  joint  and  several  note  against  two  makers,  is  not 
bound  to  set  off  the  same  in  an  action  against  him  by  one.(^'.) 

A  debt,  barred  by  the  statute  of  limitations,  cannot  be  set  off;  and  the 
plaintiff  may  make  the  objection  at  the  trial,  where  the  set-off  is  intro- 
duced by  way  of  notice  ;(i)  but  the  defendant  may  answer  the  objectioo, 
by  showingjEin  acknowledgment  of  the  debt,  or  a  promise  to  pay  it  within 
six  years,  the  same  as  in  an  original  action,  even  though  nothing  be  said 
of  such  acknowledgment  or  new  promise  in  his  notice.(/) 

We  adverted,  ante,  728,  729,  to  the  doctrine  in  regutl  to  the  plea  in 
bar,  that  the  plaintiff  had  once  set  off  his  demand  in  a  former  suit ;  but  as 
the  subject  there  discussed  is  of  great  practical  importance  and  questions 
are  arising  under  it  almost  daily  in  a  justice's  court,  we  hope  to  be  ex- 
cused for  noticing  in  this  place  the  case  of  Wilder  v.  Case,(m)  in  addition  to 
the  authorities  before  cited.  The  case  contains  a  full  collection  of  author- 
ities, and  much  useful  doctrine  in  regard  to  various  subjects  discussed 
under  this  head,  and  for  that  reason  we  venture  to  cite  it  at  large. 


I  IN  SUPREME  COURT— Wilder  o«.  Cask  and  others. 

Error  from  the  Orleans  common  pleas.  Case  and  two  other  personii 
in  March^  1833,  commenced  a  suit  in  a  justice's  court  against  Wilder, 
and  declared  for  breach  of  a  special  contract  entered  into  between  the 
parties,  whereby  Case  and  his  associates  agreed  to  clear  thirty  acres  of 
land  for  Wilder,  and  enclose  the  same  in  fence ;  and  Wilder,  on  his  part, 

''  agreed  to  give  them  a  yoke  of  oxen,  of  the  value  of  970,  and  to  allow 

them  to  raise  a  crop  of  wheat  on  the  premises  cleared,  and  also  to  give 
them  further  privileges.  The  plaintiffs  averred  that  they  were  prevented 
by  the  defendant  from  putting  in  the  crop,  and  also  alleged  that  the  de- 
fendant broke  the  agreement  in  various  other  particulars.  The  defend- 
fendant  pleaded  the  general  issue,  and  also  a  former  suit  in  bar  of  the 
plaintiffs'  recovery.     The  justice  rendered  judgment  in  favor  of  the  plain- 

[■  tiffs  for  $33,50,  and  the  defendant  appealed  to  the  Orleans  common 


(0  17  Wen.  190.  (0  17  John.  330. 

( j)  14  id.  161.  (m)  16  Wen.  683. 

(1^)  Bull.  N.  P.  180. 
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pleas.    On  the  trial  in  that  court,  after  the  plaintiffs  had  established  their 
right  to  recover,  the  defendant  proved  that  in  February ^  1833,  he  com- 
menced a  suit  in  a  justice's  court  against  the  now  plaintiffs,  and  declared 
against  them,  upon  the  same  contract,  for  not  clearing  the  land ;~  to  which 
declaration  the  now  plaintiffs  pleaded  the  general  issue,  accompanied 
with  a  notice,  that,  on  the  trial,  they  would  prove  performance  on  their 
part,  and  that  the  now  defendant  had  not  performed  on  his  part,  but  had 
violated  the  agreement  in  all  respects.    On  the  trial  of  that  cause,  the 
DOW  plaintiffs  offered  to  prove,  by  way  of  9e^o^,  the  damage  sustained  by 
them  in  not  being  permitted  to  sow  the  wheat :  which  evidence  being  ob- 
jected to,  the  justice  ruled  that  the  evidence  was  inadmissible  to  prove  a 
Met  off  J  but  that  it  might  be  given  by  way  of  defence  to  the  action.    Tes- 
timony was  accordingly  introduced  by  the  now  plaintiffs,  to  prove  that 
the  now  defendant  prevented  them  from  sowing  the  wheat,  and  the  evi- 
dence was  submitted  to  the  jury  who  tried  that  cause,  who  gave  a  ver- 
diet  in  favor  of  the  now  defendant  for  $15,  upon  which  judgment  was 
rendered.     On  this  evidence  being  given,  the  counsel  for  the  defendant 
in  the  common  pleas  insisted,  that  the /ormer  suit  was  a  bar  to  a  recov- 
ery in  the  suit  then  on  trial.    The  court  charged  the  jury,  that  if  they 
should  find  that  there  had  been  a  former  trial,  in  which  the  subject  mat- 
ter erf*  this  suit  was  litigated,  or  should  have  been  litigated,  such  former 
trial  was  a  bar  to  a  recovery.    The  defendant  excepted  to  the  charge, 
and  the  jury  found  a  verdict  in  favor  of  the  plaintiffs  for  $75,  upon  which 
judgment  was  rendered.    The  defendant  sued  out  a  writ  of  error,  and 
one  of  the  points  insisted  on,  in  support  of  it,  was,  that  the  common  pleas 
had  submitted  to  the  jury  the  question  of  law  as  well  as  of  fact  in  rela- 
tion to  to  the  former  trial. 

By  the  Court,  Cowen,  J.  I  am  satisfied,  on  the  whole,  that  the  intro- 
duction of  the  matter,  by  which  the  action  in  the  common  pleas  was 
sought  to  be  sustained  as  a  defence  in  the  suit  before  the  justice^  should 
have  been  put  to  the  jury  as  a  bar. 

Admitting  that  it  was  not  available  as  a  setoff,  because  the  claim  was 
unliquidated,  2  R.  S.  284,  §  50,  sub.  3 ;  id.  236,  §  58,  sub.  5  ;(1)  or,  if  prop- 
er, that  its  exclusion  on  the  objection  of  Wilder  would  have  avoided  the 
objection  of  omission  to  set-off,  Phinney  v.  Earle,  9  John.  352,  had  the 
then  defendants  stopped  there  ;  yet  it  is  well  settled,  that  where  a  mat- 
ter is  jmproper  by  way  of  defence  in  a  justice's  court,  (for  example,  by  way 
of  set  off,)  if  a  party  will  introduce  it,  and  he  goes  into  its  investigation 

« 

(1)  Vid.  pp.  166, 168,  SM  ed. 
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with  the  Tiew  to  make  it  available,  and  it  passes  and  is  submitted  to  the 
justice  or  a  jury,  it  cannot  be  heard  again.  ATLean  v.  Hugarin,  13  John. 
184.  Skelding  v.  Whitney,  3  Wen.  154,  157,  and  cases  cited  by  Mar- 
cy,  J.  at  the  latter  page.  Curtis  v.  Groat,  6  John.  168.  But  ATGuinty 
T.  Herrick,  5  Wen.  245,  per  Savage,  C.  J.  seems  contra ;  no  cases,  how- 
ever, were  cited  by  the  chief  justice,  and  the  point  was  not  involved  in 
the  case.  The  jury,  on  the  trial  in  which  Wilder  was  plaintiflf,  either  al- 
lowed or  disallowed  it  as  a  defence  ;  they  allowed  the  whole  or  a  part 
Take  the  latter  alternative.  It  has  been  again  and  again  held,  that  you 
cannot  split  an  entire  claim  into  several  parts  and  have  more  than  one 
action.  The  same  principle  applies  here.  The  defendants  below  could 
not  divide  their  claim  for  damages  and  take  a  part  of  it,  by  way  of  rC" 
coupmentf  in  the  justice's  court,  and  then  come  for  the  whole  or  any  part 
of  Ihe  claim  to  the  common  pleas.  I  understand,  by  the  decision  which 
received  the  evidence,  that  it  was  to  go  as  a  defence  in  whole  or  in  part ; 
as  a  bar,  or  in  mitigation  of  damages. 

The  only  way  in  which  the  plaintiffs  below  could  save  their  right  to  a 
subsequent  suit,  was  by  stopping  short  the  moment  that  the  qualified  ad- 
mission of  their  evidence  was  announced  by  the  decision  of  the  justice. 
Instead  of  that,  they  proceeded  to  give  in  evidence,  and  argued  to  the 
jury,  the  identical  matter  which  they  afterwards  sued  upon  before  anoth- 
er magistrate  and  set  up  on  the  appeal  in  the  common  pleas. 

The  rule  is  strict  and  technical,  and  may  operate  with  severity  in  this 
instance  ;  looking  at  the  amount  of  the  recovery  and  the  other  evidence, 
I  fear  that  it  does.  So  does,  many  times,  the  statute  of  limitations ;  but 
the  courts  and  the  community  must  maintain  both.  Excessive  litigation 
is  an  evil,  and  the  door  must  be  shut  against  it  on  a  single  trial  in  the 
one  case,  or  the  lapse  of  six  yeara  in  the  other.  All  the  law  will  permit 
by  way  of  opening  the  judgment  or  decree  of  a  court  of  competent  juris- 
diction, is  a  review  of  its  decision  for  error,  on  appeal,  or  a  proceeding 
in  nature  of  an  appeal,  by  certiorari  or  writ  of  error.  If  the  justice  erred, 
there  was  a  direct  remedy  in  that  way ;  but  while  the  verdict  and  judg- 
ment before  him  stood  unreversed,  it  concluded  the  parties  as  firmly  as 
if  the  matter  had  been  passed  upon  by  the  highest  court  of  judicature  io 
the  state. 

The  judgment  of  the  common  pleas  must  be  reversed. 
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OP  THK  FORM  IN  WHICH  THE  SBT-OPP  IS  TO  BE  INTRODUCED. 

This  may  be  by  plea  or  notice,  at  the  joining  of  issue. (n)    The  most 
usual  course  in  practice  for  the  defendant  to  introduce  his  set-off,  is  by 
way  of  notice  with  the  general  issue ;  though  cases  frequently  occur 
where  it  is  obviously  preferable  to  plead  it  specially.    For  instance,  sup- 
pose the  claim  sought  to  be  interposed  as  a  set-off,  arose  while  the  plain- 
tiff was  a  minor ;  or  is  barred  by  the  statute  of  limitations ;  in  either  case 
it  would  be  well  to  plead  the  same  specially,  thus  calling  upon  the  plain- 
tiff for  his  replication,  from  which  the  defendant  may  see  upon  what  the 
plaintiff  relies  to  defeat  his  claim.    In  this  way,  the  matters  at  issue  be- 
tween the  parties  may  oftentimes  be  reduced  to  a  single  point.    As  in 
the  case  first  stated,  suppose  the  plaintiff  replies,  that  the  defendant's 
claim  arose  against  the  plaintiff  while  he  was  an  infant  under  the  age  of 
twenty-one  years ;  to  this  the  defendant  may  rejoin  by  a  simple  denial 
of  the  replication,  or  he  may  rejoin  that  the  plaintiff  has  promised  to  pay 
since  attaining  to  full  age,  or  that  the  claim  is  for  necessaries  furnished  to 
the  plaintiff  while  an  infant,  which,  if  the  plaintiff  deny  in  his  rebutter,  the 
issue  between  the  parties,  so  far  as  the  set-off  is  concerned,  is  reduced  to 
one  single  point  of  inquiry.    By  this  course,  much  time  and  labor  would 
be  oftentimes  saved  to  justices  and  parties ;  and  although  either  party 
might  avail  himself  of  the  above  matters  under  a  notice,  the  same  as 
though  specially  pleaded,  yet  the  latter  mode  of  introducing  a  set-off  has 
'the  advantage  of  apprising  both  parties,  distinctly,  at  the  joining  of  issue, 
what  they  are  to  meet  from  their  adversary,  thus  enabling  them  to  pre- 
pare for  trial  much  more  advantageously  than  if  they  were  left  in  the  dark 
as  to  the  kind  of  proof  they  were  to  meet  at  the  trial. 

The  notice  of  set-off  should,  in  point  of  form,  be  almost  as  certain  as  a 
declaration  ;(o)  and,  as  a  set-off  is  but  a  substitute  for  a  cross  action, 
which  it  essentially  resembles,  and  may  and  usually  does  contain  de- 
mands in  general  terms,  like  the  common  counts  in  a  declaration,(/>)  the 
plaintiff  may,  ascertain  the  sums  claimed,  with  more  certainty,  by  calling 
on  the  defendant  for  the  particulars  of  his  set-off  in  the  manner  we  shall 
presently  notice. 


(n)  2  R.  S.  lee,  §  51.    Vid.  ante,        (o)  Bull.  N.  P.  179. 
744.  0»)  Ante,  682  to  687. 
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PLEA  OF  8ET-OFF. 

Richard  Roe    ^     (jgt^  plead  the  general  issue  adapted  to  the  actioD^as 

Jamestickson.  \^^<^^^'  ««»«•  '00.  '01.) 

And  for  a  further  pica,  the  said  D.  says,  that  the  said  P.  ought  not  to 
have  and  maintain  his  action  aforesaid  thereof,  against  the  said  D.,  be* 
cause  he  says,  that  the  said  P.,  (or,  wliere  the  plaintiff  is  a  mere  trustee 
for  another^  or  lias  no  real  interest  in  the  contract  upon  which  the  suit  is 
founded,{q)  then  say^  ''That  John  Smith,  for  whose  benefit  this  de- 
fendant avers  this  action  is  brought  in  the  name  of  the  said  P.,  and 
which  said  P.  has  no  real  interest  in  the  contract  upon  which  this  suit 
is  founded,")  before  and  at  the  time  of  the  commencement  of  this  suit, 
to  wit,  on,  &c,  at,  &c.  was  and  still  is  indebted  to  the  said  D.  in 
the  sum  of  one  hundred  dollars,  for  the  work,  labor  and  services  of 
the  said  D.,  before  then  done  for  the  said  P.,  (or,  Hie  said  John  Smithy) 
and  for  divers  materials  and  other  necessary  things  used  and  employed 
in  and  about  the  same ;  and  for  divers  goods,  wares  and  merchan- 
dise, before  then  bargained  and  sold,  and  sold  and  delivered  to  the 
said  P.  (or,  the  said  John  Smithy)  by  the  said  D.,  and  for  money  before 
then  lent  by  the  said  D.  to  the  said  P.,  (or,  the  said  John  Smith,)  and  for 
other  money  before  then  paid,  laid  out  and  expended  by  the  said  D.  to 
and  for  the  use  of  the  said  P.,  (or,  the  said  John  Smith,)  all  at  his  re- 
quest, and  for  the  balance  of  divers  accounts  between  the  said  parties, 
(or,  between  the  said  D,  and  the  said  John  Smith,)  before  then  found  due 
and  in  arrear  to  the  said  D.  from  the  said  P.,  (or,  the  said  John  Smith,)  on 
an  accounting  by  and  between  them ;  and  for  other  money,  before  then 
had  and  received  by  the  said  P.,  (or,  the  said  John  Smith,)  to  the  use  of 
the  said  D.,  &c.  (and  so  you  may  state  any  claim  which  is  the  proper  sulh- 
ject  of  set-off,  conforming,  substantially,  to  the  mode  usually  adopted  in 
declaring,  provided  you  were  a  plaintiff  instead  of  a  defendant :)  which 
said  sum  of  money,  so  due  and  owing  from  the  said  P.,  (or,  from  the  said 
John  Smith,)  exceeds  the  damages  sustuned  by  the  said  P.,  (or,  by  the 
said  John  Smithy)  by  reason  of  the  non-performance  by  him,  the  said  Dt 
of  the  several  above  supposed  promises  and  undertakings,  (if  the  action  be 
in  assumpsit,)  in  the  said  declaration  mentioned;  and  out  of  which  said  sum 
of  money  so  due  and  owing  to  the  said  D.,  he  the  said  D.  is  ready  and 
willing,  and  hereby  offers  to  set  off  and  allow  to  the  said  P.,  (or,  to  the 
said  John  Smith,)  the  full  amount  of  the  damages  sustained  by  him  as 


(q)  2  R.  S.  166^  §  60,  lub.  10.    Ante,  792. 
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aforesaid,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment 
if  the  said  P.  ought  to  have  or  maintain  his  action  aforesaid  thereof  against 
him  ;  and  he  also  prays  judgment  for  tlie  balance  due  from  the  said  P.» 
to  him  the  said  D.  {The  last  clause  is  to  he  omitted  wliere  the  plaintiff 
sues  far  another^s  henefity  as  above  mentioned,) 

The  notice  of  set-off  may  be  in  the  following  form  : 

NOTICE  OP   SBT-OFP. 

Richard  Roe    \ 

ads.  >     To  the  plaintiff  in  this  cause. 

James  Jackson,  ) 

Take  notice,  that  the  said  D.  will,  on  the  trial  of  this  cause,  give  in 

evidence  and  insist,  that  before  and  at  the  time  of  the  commencement 

thereof,  to  wit,  on,  &c.  at,  &c.  the  said  P.  was  and  still  is  indebted  to 

the  said  D.,  in  the  sum  of  one  hundred  dollars,  for  the  work,  labor  and 

services  of  the  said  D.  before  then  done  for  the  said  P.,  and  for  divers 

materials  and  other  necessary  things  used  and  employed  in  and  about 

the  same ;  and  for  divers  goods,  wares  and  merchandize,  before  tLen  bar* 

gained  and  sold,  and  sold  and  delivered  to  the  said  P.,  by  the  said  D., 

and  for  money  before  then  lent  by  the  said  D.  to  the  said  P.,  and  for  other 

money  before  then  paid,  laid  out  and  expended  by  the  said  D.,  to  and  for 

the  use  of  the  said  P.,  all  at  his  request,  and  for  the  balance  of  divers 

accounts,  between  the  said  parties,  before  then  found  due  and  in  arrear 

lO  the  said  D.  from  the  said  P.  on  an  accounting  by  and  between  them  ;  and 

for  other  money  before  then  had  and  received  by  the  said.  P.  to  the  use 

of  the  said  D.,  &c.     Which  several  claims  the  said  D.  will  set  off  and 

allow  to  the  said  P.  against  any  claim  or  claims  to  be  proved  by  him  on 

the  said  trial ;  an<l  claim  judgment  for  such  balance  as  shall  then  appear 

to  be  due  to  the  said  D.     Dated  the  1st  day  of  September,  1840. 

The  notice  is  to  be  varied  as  directed  in  the  plea  of  set-off  given  above, 
where  the  action  is  brought  by  the  plaintiff  as  trustee  for  another,  or 
where  the  nominal  plaintiff  has  no  real  interest  in  the  contract  upon 
which  the  suit  is  founded.  And  the  same  remark  applies  as  to  the  char- 
acter of  the  demands  set  off.  Indeed  the  plea  and  notice  are  in  fact  the 
same  thing  in  substance — the  difference  between  them  is  mere  matter 
of  form. 

The  rules,  as  to  what  may  be  given  in  evidence  under  the  cross  counts 
included  in  the  notice  of  set-off,  are  the  tame  as  relate  to  a  declaration. 
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The  above  forms  of  plea  and  notice  of  set-oiT,  contain  all  that  can  be 
required  by  the  strictest  rules  of  special  pleading,  and  such  as  may  be  in- 
sisted on  by  the  plaintiff,  within  the  principles  of  our  remarks,  ante,  551, 
552  and  569,  note  (1.)  However,  if  the  plaintiff  do  not  object  at  the 
time  of  joining  issue,  almost  any  thing  will  answer  for  a  notice  of  set-off 
Thus,  in  one  case,(r)  the  supreme  court  held  that  it  was  sufficient,  on  the 
joining  of  an  issue  in  a  justice's  court,  for  a  defendant  to  i^ay that  he  pleaded 
the  general  issue,  and  gave  notice  of  set-off,  unless  the  plaintiff  at  the 
time  objected  to  the  defence  for  want  of  certainty,  or  required  a  specifi- 
cation of  the  nature  of  the  defendant's  claim  ;  and  if  he  did  not  so  object 
or  require  such  specification,  he  could  not  subsequently,  on  the  trial  of  the 
cause,  object  to  evidence  of  set-off  on  the  ground  that  the  nature  of  the 
claim  had  not  been  specified,  at  the  time  of  joining  the  issue,  with  suffi- 
cient certainly.  And  in  another  case,(^)  it  was  held  that  the  notice  need 
not  expressly  claim  a  balance  in  the  defendant's  faver  in  order  to  war- 
rant his  recovering  one.  It  is  enough  that  it  set  forth  his  demand  in 
the  usual  form. 

A  question  arises,  under  the  provision  of  the  statute  authorizing  a  de- 
fendant to  set  off  his  demands,(^)  as  to  what  degree  of  particularity  is  re- 
quired in  the  plea  or  notice.  The  phraseology  of  the  section  applicable 
to  justice's  courts,  is  different  from  that  which  relates  to  courts  of  rec- 
ord.({i)  According  to  the  latter,  '*  to  entitle  a  defendant  to  a  set-off,  he 
must  plead  or  give  notice  of  the  same.**  In  a  justice's  court,  the  defend- 
ant must  not  only  plead  or  give  notice  of  the  same,  but  he  must  specify 
the  nature  of  his  claim  with  reasonable  certainty,{v)  The  language  is 
general  as  applied  to  the  pleadings  in  courts  of  record,  because  they 
have  the  power  to  require  the  production  of  bills  of  particulars  from 
either  party,  which  power,  it  seems,  is  not  possessed  by  justices'  courts, 
except  in  the  single  instance  pointed  out  by  the  statute, (ti?)  to  which  we 
shall  hereafter  refer  when  speaking  of  adjournments,  (x)  Now,  under 
the  above  provision,  is  any  thing  more  than  a  general  plea  or  notice  of 
set-off,  the  forms  of  which  we  have  just  given,  required  ?  Do  not  those 
forms  specify  the  nature  of  the  defendant's  claim  with  reasonable  certain- 
ty 1  We  think  they  do ;  for  it  is  to  be  observed,  that  the  statute  does 
not  require  that  the  items  or  particular  charges  should  be  set  forth,  but 
simply  the  nature  of  the  claim.  Suppose  you  sue  me  on  a  promissory 
note,  and  I  am  desirous  of  reducing  the  amount  of  your  claim,  by  proof 


(r)  18  Wen.  403.  (©)  Id.  166,  §  51. 

(•)  4  Cowan,  21.  (to)  Id.  171,  %  79. 

t)  S  R.  S.  166,  §  51.  Vid.  ant«,  744        (a)  Vid.  .11  W«n.  ^. 

«i>9R.  S.279:§8S 
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of  having  worked  for  you  a  certain  number  of  days.     If  I  say  in  my  plea  or 
notice  generally,  that  I  claim  a  given  sum  of  you  *'  for  work,  labor  and  ser- 
vices," is  not  this  a  specification  of  the  nature  of  my  claim  ?     Clearly  so. 
Under  it,  I  could  not  go  for  money  paid,  money  had  and  received,  &:c., 
because   such  demands  are  entirely  of  a  different  nature.    Such  a  spe- 
cification is  moreover  reasonably  certain.    You  cannot  be  misled  by  it, 
or  surprized  at  the  trial  by  the  introduction  of  testimony  to  support  the 
allegation.     True,  it  does  not  possess  all  the  certainty  of  a  merchant's 
account  or  of  a  formal  bill  of  particulars  ;  but  this  is  not  required.    I 
am  merely  to  specify  my  claim  with  reasonable  certainty.     The  above 
views  are  sustained,  as  it  seems  to  me,  by  the  case  of  Harrington  v.  En- 
ngn,  1 1  Wen.  554,  and  I  therefore  conclude  that  the  above  general  form 
of  plea  and  notice  is  sufficient.    In  the  language  of  the  court,  in  that 
case,  the  defendants'  claim  *'  must  be  so  specific  that  the  plaintiff  shall  not 
be  surprized  upon  the  trial  by  any  demand  not  embraced  within  the  plea 
or  notice ;"  and  therefore,  where  a  defendant  gave  notice  of  set-ofi*  for 
goods,  wares  and  merchandize,  and  for  money  had  and  received,  and 
stated,  as  a  condition  upon  which  an  adjournment  should  be  granted, 
that  his  demand  was  for  grain,  for  hides,  and  for  board,  amounting  to 
fifty  dollars ;  and  subsequently,  on  the  day  of  the  adjournment,  informed 
the  plaintiff's  attorney  that  he  had  also  an  account  for  a  stove  sold, 
which  last  item  the  justice  refused  on  the  trial  to  consider ;  the  supreme 
court  held  that  the  justice  erred,  and  the  judgment  rendered  by  him  for 
the  plaintiff  was  reversed  upon  the  ground,  if  I  correctly  understand  the 
opinion  of  Savage,  C  J.,  that  the  charge  for  the  stove  was  embraced 
within  the  general  language  of  the  notice.     That  case  further  holds,  that, 
in  no  case,  is  a  defendant  bound  to  furnish  a  formal  bill  of  particulars. 
Where  the  defendant  claimed  but  five  dollars  by  way  of  set  off,  and 
the  jury  gave  a  verdict  of  fifteen  dollars  in  his  favor,  it  was  held  to  be  mere- 
ly an  error  of  form,  and  the  judgment  was,  notwithstanding,  aflSrmed  for 
the  whole  fifteen  dollars,  with  costs,  (y)    If  the  plaintiff  do  not  appear, 
or  if,  after  appearance,  he  submit  to  a  non-suit,  or  go  after  a  witness 
during  the  trial,  but  does  not  appear  again,  the  justice  has  no  right  to  al- 
low the  defendant's  set  off  against  him.(z) 


TT 


(y)  a  Johs.  438.  («)  13  id.  469,  470. 
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OF  THE  PLEA  OF  THE  STATUTE  OF  LIMITATIONS. 

Form* 
That  the  several  supposed  causes  of  action,  in  the  said  P/s  declaration 
mentioned,  did  not,  nor  did  either  of  them,  accrue  to  the  said  P.  at  any 
time  within  six  years  next  before  the  commencement  of  this  suit,  in  man- 
ner and  form  as  the  said  P.  hath,  in  declaring,  complained.    Vid.  ante,  580. 


This  plea  applies  to  all  actions  cognizable  in  a  justice^s  court,(a) 
very  few  exceptions.  These  exceptions  are  mostly  comprised  in  1.  An 
action  on  a  judgment  or  decree  of  any  court  of  record  of  the  United 
States,  or  of  this  or  some  other  state ;  2.  The  action  of  covenant ;  3.  Debt 
on  a  specialty,  or  an  indenture  for  the  payment  of  rent  ;(6)  4.  Actions 
against  sheriffs  or  other  officers,  for  the  escape  of  persons  imprisoned  on 
civil  process,  which  actions  are  limited  to  one  year  ;(c)  5.  Actions  against 
sheriffs  and  coroners,  upon  any  liability  resulting  from  the  commission  or 
omission  of  any  act  in  their  official  capacity,  except  for  escapes,  which 
last  actions  are  limited  to  three  years ;  6.  Actions  upon  statutes.((/)(I) 


(1^  The  language  of  the  Btatute  is  as  follows  :  we  g^ve  it  verbatim,  aHhou^  it 
will  be  seen  that  in  many  particulars  it  has  no  application  to  justice's  courts.  THiis 
will  serve  to  elucidate  tJie  general  language  of  the  text.    2  K.  S.  224. 

§  18.  The  following  actions  shall  be  commenced  within  six  years  next  after  the 
cause  of  such  action  accrued,  and  not  after  :  1.  All  actions  of  debt  founded  upon 
any  contract,  obligation  or  liability,  not  under  seal,  excepting  such  as  are  brought 
upon  the  judgment  or  decree  of  some  court  of  record  of  the  United  States,  or  of  this 
or  some  other  state ;  2.  AH  actions  upon  judgments  rendered  in  any  court  not  being 
a  court  of  record ;  3.  All  actions  of  debt  for  arrearages  of  rent  not  reserved  hy  some 
instrument  under  seal ;  4.  AH  actions  of  account,  assumpsit,  or  on  the  case,  found- 
ed on  any  contract  or  liability,  express  or  implied ;  5.  AH  actions  for  trespass  ui)od 
land  ;  6.  All  actions  for  taking,  detaining  or  injuring  any  goods  or  chattels,  includ- 
ing actions  of  replevin;  7.  AH  special  actions  on  the  case  for  criminal  conversation, 
for  libels,  or  for  any  other  injury  to  the  persons  or  rights  of  any,  except  such  at 
are  specified  in  the  two  next  sections. 

§  19.  The  following  actions  shall  be  commenced  within  four  years  after  the  cause 
action  accrued,  and  not  after :  1.  AH  actions  for  assault  and  battery ;  2.  AH  actions 
for  false  Imprisonment. 

§  20.  The  following  actions  shall  be  commenced  within  two  years  after  the  cause 
of  action  accrued,  and  not  after :  1.  Actions  for  words  spoken,  slandering  the  char- 
acter or  title  of  any  person ;  2.  Actions  for  words  spoken,  whereby  special  damages 
are  sustained. 

§  21.  All  actions  against  sheriffs  or  other  officers,  for  the  escape  of  persons  im- 
prisoned on  civil  process,  shall  be  commenced  within  one  year  from  the  time  of 
such  escape,  and  not  after. 

§  22.  All  actions  against  sheriflEs  and  coroners,  upon  any  liability  incurred  by 
them,  by  the  doine  any  act  in  their  official  capacity,  or  by  the  omission  of  any  offi- 
cial duty,  except  Tor  escapes,  shall  be  brought  within  three  years  afler  the  cause  of 
action  shall  have  accrued,  and  not  after  that  period. 

(a)  Vid.  2  R.  S.  224,  §  18.  (c)  Id.  §  21. 

sub.  8.    1«  John.  210.    14  id.       {d)  Id.  225>  §  29,  SO,  81. 
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The  statute  applies  to  actions  upon  judgments  rendered  in  any  court 
not  being  a  court  of  record ;  and  hence,  actions  upon  justices'  judgments 
must  be  brought  within  six  years ;  and  so  of  an  actbn  on  a  foreign  judg- 
ment.(e)  But  the  statute  is  not  a  bar  to  an  action  of  debt  upon  an 
award  under  seal,  although  the  submission  be  not  under  seal.  Such  an 
award  is  in  the  nature  of  a  judgment  and  will  be  regarded  as  a  specialty, 
in  reference  to  the  statute.  (/) 

Where  a  note  was  endorsed  by  the  holders  to  a  bank  for  collection, 
whose  notary  negligently  omitted  to  charge  a  prior  endorser  by  notice, 
and  the  bank  was  sued  by  their  endorsers  for  neglect  and  compelled  to 
pay  damages ;  in  an  action  oi assumpsit  against  the  notary,  it  was  held,  that 
the  cause  of  action  arose  immediately  on  the  omission,  and  the  bank, 
not  having  sued  till  more  than  six  years  afler,  were  barred  by  the  statute 
of  limitations ;  and  this,  though  the  former  suit,  recovery  thereon  and 
payment  by  the  bank,  were  all  within  six  years  of  the  suit  against  the 
notary,  (g^)  And  so,  when  a  surety,  an  accommodation  endorser,  pays 
part  of  a  judgment  obtained  against  him,  and  gives  his  note  for  the  bal- 
ance, which  is  accepted  by  the  plaintiff  in  satisfaction  of  the  judgment, 
and  in  full  of  his  claim,  the  cause  of  action  of  such  surety  against  his 
principal  to  recover  as  for  money  paid,  is  perfect,  and  the  statute  of  limi- 
tations begins  to  run.(A) 

The  statute  begins  to  run  against  a  note  payable  on  demand,  from  the 
day  of  the  date  of  the  note ;  but  it  is  otherwise  as  to  one  payable  at  a 
given  day  after  demand ;  in  the  latter  case,  it  commences  running  only 
from  the  time  of  the  demand.(t) 

An  action  against  an  attorney,  for  moneys  collected  by  him,  must  be 


In  regard  to  actions  upon  statutes  it  is  provided,  2  R.  S.  225, 

§  29.  All  actions  apon  any  statute  made,  or  to  be  made,  for  any  forfeiture  or  pen- 
alty, to  the  people  of  this  state,  shall  be  commenced  within  two  years  after  the 
offence  shall  have  been  committed,  and  not  after. 

§  90.  All  actions  upon  any  statute  made,  or  to  be  made,  for  any  forfeiture  or  pen- 
alty, given  in  whole  or  in  part  to  any  person  who  will  prosecute  for  the  same,  shall 
be  commenced  within  one  year  after  the  offence  shall  have  been  committed,  and 
not  afler;  and  in  case  such  action  be  not  commenced  within  that  time,  by  any  pri- 
vate citizen,  then  the  same  shall  be  commenced  within  two  years  after  that  year 
ended,  in  behalf  of  the  people  of  this  state,  by  the  attorney  general,  o^  the  district 
aUomey  of  the  county  where  the  offence  was  committed,  and  not  after. 

§  31.  All  actions  upon  any  statute  made,  or  to  be  made,  for  any  forfeiture  or 
cause,  the  benefit  and  suit  whereof  is  limited  to  the  party  agfrrieved,  or  to  such 
party  and  the  people  of  this  state,  shall  be  commenced  within  three  years  after  the 
offence  committed,  or  the  cause  of  action  accrued,  and  not  after. 


(e)  Doug.  1,  and  vid.  14  John.  478,        (g)  6  Cowen,  238. 
»  Van  Ness,  J.    Vid.  17  Wen.  329.  (h)  10  Wen.  498. 

(/)  7  Wen.  241.  (i)  13  id.  267. 
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brought  within  six  years  after  the  money  is  received  by  him  ;  and  the 
fact  that  a  demand  was  not  made  withui  six  years  before  suit  brought, 
will  not  save  the  statute.  (^^ 

The  statute  limiting  actions  against  sheriffs  and  coroners  to  three 
years,  does  not  extend  to  acts  done  by  ccior  of  their  affice,(k) 

The  statute  provides,(Z)  that  in  all  actions  of  debt,  account  or  assump* 
sit,  brought  to  recover  any  balance  due  upon  a  mutual,  open  and  cur- 
rent account,  the  cause  of  action  shall  be  deemed  to  have  accrued  frocn 
the  time  of  the  last  item  proved  in  such  account. 

This  section  was  enacted  instead  of  the  expression  in  the  old  act,(m) 
**  other  than  actions  which  concern  the  trade  of  merchandize  between 
merchant  and  merchant,  their  factors  or  servants.**  That  expression  had 
given  occasion  to  numerous  decisions,  some  of  them  contradictory,  which 
left  the  law  for  many  years  quite  uncertain.  It  was,  however,  finally 
decided,  I.  That  the  exception  in  the  former  act,  which  we  have  quoted 
above,  extended  to  all  persons,  whether  merchants  or  others  ;(n)  2.  That 
where  all  the  accounts  had  ceased  for  six  years,  the  demand  was  barred ; 
and  consequently,  that  when  there  was  an  open,  current,  mutual  b^c- 
count,  within  six  years,  the  whole  account  might  be  recovered  ;(o}  3. 
That  the  limitation  of  the  statute  applied  as  well  to  accounts  between 
merchants,  as  others,  notwithstanding  the  exception.  ( p)  It  was,  therefore, 
thought  better,  by  the  legislature,  to  express  the  actual  state  of  the  law, 
in  the  language  of  the  courts,  than  to  retain  a  phraseology,  which  was  in- 
correct in  its  terms,  and  which  led  to  misconstruction.(9) 

One  item  of  an  account  within  six  years  before  suit  brought  will  not 
draw  after  it  items  beyond  six  years,  so  as  to  protect  them  from  the  stat- 
ute, unless  there  have  been  mutual  accounts  and  reciprocal  demands  be- 
tween the  parties,  (r)  Wliere,  from  the  commencement  to  the  termina- 
tion of  an  account,  charges  have  been  made  at  least  as  often  as  once  in 
six  years,  and  the  last  item  is  within  six  years  anterior  to  the  commence- 
ment of  a  suit,  the  whole  of  the  account  is  to.  be  allowed,  notwithstand- 
ing the  statute  is  interposed  as  a  bar.  Accordingly,  where  a  defendant 
was  sued  in  1829,  on  a  demand  accruing  in  1826,  and  he  proved  an  ac- 
count  against  the  plaintiff  by  way  of  setoff,  consisting  of  items  accruing, 
some  in  I82a«  others  in  1822,  and  others  in  1818  ;  it  was  held,  that  the 
items  accruing  in  1826  drew  after  them  the  previous  charges,  and  saved 


\i 


})  16  Wen.  302. 
)  19  id.  283. 
(I)  2  R.  S.  224,  §  23. 
(m)  Laws  of  1813,  p.  186,  §  5. 
(n)  20  John.  588. 


(o)  2  John.  201.    5  John.  Ch.  R.  SSSL 
2  Saund.  127.    6  Cowan,  695. 
(p)  18  Yes.  286. 

Cq)  Vid.  3  R.  S.  708,  in  aimndlx. 
(r)  7  Wen.  822.     Vid.  20  id.  72. 
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them  from  the  operation  of  the  statute.(«)  The  fact  that  the  transac- 
tions to  which  the  charges  relate  are  of  separate  and  distinct  natures 
does  not  affect  the  principle.  (^)  But  the  payment  of  a  running  account 
down  to  a  particular  period,  and  the  taking  of  a  receipt  for  such  pay- 
ment, is  not  such  a  transaction  as  will  bring  a  case  within  the  exception 
of  the  statute  as  to  mutual  accounts,  so  that  an  item  within  six  years 
will  draw  after  it  items  beyond  that  time,  extinguished  by  such  pay- 
ment.(ti) 

In  an  action  of  trover,  the  statute  commences  running  at  the  time  of 
the  conyersion  ;(t?)  and  where  goods  were  taken  on  a  void  execution,  it 
was  held  that  the  statute  commenced  to  operate  from  the  original  tak- 
ing ;(uy)  and  in  an  action  on  the  case  for  a  deceit,  the  cause  of  action  ac- 
crues at  the  tim^  of  the  deceit,  and  the  statute  operates  from  that  time, 
although  the  plaintiff  did  not  discover  the  fraud  until  within  six  years 
prior  to  the  commencement  of  the  suit.(j;)  But  with  regard  to  actions 
on  the  case,  where  the  injury  is  consequential,  and  not  immediate,  the 
statute  runs,  not  on  the  committing  of  the  act,  but  on  the  injury  that  fol- 
lows, for  the  act  itself  is  not  actionable,  till  the  consequences  have  made 
it  so  ;(y}  though  where  the  gist  of  the  action  is  the  act  itself  of  the  de- 
fendant ivhich  occasioned  the  damage,  and  not  the  mere  consequential 
injury  flowing  from  the  act,  the  rule  is  otherwise.  Thus,  in  an  action  on 
the  case  against  an  attorney,  for  negligence,  where  the  declaration  stated 
that  the  plaintiff  retained  him  to  see  if  a  certain  security  were  good,  and 
that  he  accepted  the  retainer  and  neglected  his  duty,  and  represented 
the  security  to  be  good,  and  that  the  plaintiff  advanced  his  money,  the 
security  being  in  fact  bad,  by  means  of  which  the  plaintiff  lost  the  inter- 
est, the  gist  of  the  action  was  held  to  be  the  negligence,  and  the  statute 
of  limitations*  was  considered  as  running  from  the  time  of  the  negligence, 
and  not  from  the  time  of  the  loss  of  the  intere8t.(z)  Yid.  Grah.  Prac. 
2ded.  102. 

It  is  further  provided  by  statute,(a)  that  if  any  person  entitled  to 
bring  any  action  which  would  be  barred  by  lapse  of  time  as  above  men- 
tioned, (excepting  actions  against  sheriffs  or  other  officers  for  escapes,) 
shall,  at  the  time  the  cause  of  action  accrued,  be,  either,  within  the  age 


(•)  9  Wen.  126.    Yid.  alto  1  Bam.  ft       (y)  Till.  BailantiDe  on  Lim.  96,  and 

Adol.  15  Moore  &  Payne,  187.  in  notes.  1  Car.  &  Payne,  541.  1  Marsh. 

(0  9  Wen.  126.  429. 

(tt)  15  Wen.  554.  (z)  2  Car.  &  Payne.  238.    5  Bam«  & 

(o)  7  Mod.  99.  Cresf.  259,  S.  C.    5  DowL  &  RyL  14. 

(to)  3  John.  523.  (aj  2  R.  &  224,  §  24. 

(s)  20  John.  45,  48,  278-  8  Muiph. 
115. 
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of  twenty-one  years ;  or  insane  ;  or  imprisoned  on  a  criminal  chai^,  or 
in  execution  under  the  sentence  of  a  criminal  court,  for  a  term  less  than 
for  his  natural  life  ;  or,  a  married  woman ;  such  person  shall  be  at  liberty 
to  bring  such  actions  within  the  respective  times  limited  by  the  statute, 
after  such  disability  removed.(l) 

It  is  further  provided,(&)  that  none  of  the  provisions  of  the  statute 
shall  apply  to  suits  brought  to  enforce  pi^rment  on  bills,  notes  or  other 
evidences  of  debt,  issued  by  monied  corporations. 

And  further,(c)  that  if  any  person  entitled  to  bring  any  action  above 
specified,  shall  die  before  the  expiration  of  the  time  limited  for  the  com* 
mencement  of  such  suit,  if  such  cause  of  action  shall  survive  to  his  rep- 
resentatives, his  executor  or  administrator  may,  after  the  expiration  of 
such  time,  and  within  one  year  after  such  death,  commence  such  action ; 
but  not  after  that  period.  Nor  shall  the  time  which  shall  have  elapsed 
between  the  death  of  any  person,  and  the  granting  of  letters  testamenta- 
ry, or  of  administration  on  his  estate,*  not  exceeding  six  months,  or  the 
period  of  six  months  after  the  granting  of  such  letters,  be  deemed  any 
part  of  the  time  limited  for  the  commencement  of  actions,  by  executors 
or  administrators. ((i) 

The  statute  further  provides,(e)  that  if  at  the  time  when  any  cause  of 
action  above  mentioned,  shall  accrue  against  any  person,  he  shall  be  oot 
of  this  state,  such  action  may  be  commenced  within  the  terms  limited, 
after  the  return  of  such  person  into  this  state ;  and  if,  after  snch  cause 
of  action  shall  have  accrued,  such  person  shall  depart  from  and  reside 
out  of  this  state,  the  time  of  his  absence  shall  not  be  deemed  or  taken  as 
any  part  of  the  time  limited  for  the  commencement  of  such  action* 

The  above  limitations  for  the  commencement  of  actions  apply  to  the 
same  actions  when  brought  in  the  name  of  the  people  of  this  state,  or  in 
the  name  of  any  public  officer,  or  otherwise,  for  the  benefit  of  the  people, 
in  the  same  manner  as  to  actions  brought  by  citizens. (/) 

In  regard  to  the  disabilities  contemplated  by  the  statute,  that  is,  where 
the  person  entitled  to  bring  the  action  is  an  infant,  insane,  imprisoned,  in 
execution,  or  a  married  woman,  they  must  exist  at  the  time  the  cause  of 
action  accrues,  for  if  the  statute  once  begin  to  run,  any  subsequent  disa- 
bility of  the  kind  above  mentioned  will  not  excuse  the  want  of  a  prose- 
cution.(5-) 


(1)  To  entitle  a  partj  to  the  benefit  of  these  provisos,  they  must  be  specially 
pleaded.    7  Wen.  364. 


(6)  2  R.  S.  225,  §  25.  («)  Id.  224,  §  27. 

(c)  Id.  §  26.  (/)  Id.  §  28. 

(d)  2  R.  S.  866,  §  9.  is)  1  John.  165. 
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As  to  what  constilotcs  a  a  return  of  a  defendant  into  the  state,  within 
the  meaning  of  the  27th  section  aboTO  quoted,  it  has  been  held,  that 
where  a  debt  is  contracted  abroad,  by  a  person  residing  out  of  the  state, 
and  the  debtor  aAerwards  comes  within  the  state,  publicly,  and  so  that 
the  creditor  might,  with  ordinary  diligence  and  due  means,  arrest  him,  it 
is  a  return.  (A)  But  a  temporary  absence  of  a  debtor,  from  the  state,  after 
the  cause  of  action  accrued,  will  not  take  the  case  out  of  the  8tatute.(t) 

Whenever  the  commencement  of  any  suit  shall  be  prevented,  by  rea- 
son of  any  privilege  of  any  member  of  either  house  of  the  legislature  of 
this  state,  or  of  any  member  of  either  house  of  the  congress  of  the  United 
States,  the  time  during  which  tiie  same  shall  have  been  so  prevented, 
shall  not  be  deemed  any  portion  of  the  time  limited  for  the  commence* 
ment  of  any  suit  for  the  recovery  of  any  debt,  demand,  or  damages  only.(^') 

The  disabilities  which  we  have  thus  far  noticed,  are  peculiar  to  actions 
for  the  recovery  of  a  debt  or  demand,  or  for  damages  only.  Those, 
which  we  are  now  about  to  mention,  apply  as  well  to  actions  of  that  kind, 
as  to  those  for  penalties  and  forfeitures,(ifc)  and  are  thus  defined.  When- 
ever any  person  shall  be  disabled  to  prosecute,  in  the  courlB  of  this  state, 
by  reason  of  his  being  an  alien  subject  or  citizen  of  any  country  at  war 
with  the  United  States,  the  time  of  the  continuance  of  such  war  shall 
not  be  deemed  any  part  of  the  respective  periods  limited  by  statute,  for 
the  making  of  any  entry,  or  the  commencement  of  any  action.  (/)  If  any 
action  shall  have  been  commenced,  within  the  times  respectively  pre- 
scribed by  the  statute,  and  judgment  be  given  therein  for  the  plaintiff, 
and  the  same  be  arrested,  or  reversed  on  error,  the  plaintiff  may  com- 
mence a  new  action,  from  time  to  time  within  one  year  after  such  judg- 
ment arrested  or  reversed  ;  and  if  the  cause  of  action  survive  or  descend 
to  his  heirs,  or  survive  to  his  executors  or  administrators,  they  may,  in 
like  manner,  commence  a  new  action  within  the  time  herein  allowed  to 
such  plaintiff. (tti)  If  any  action  shall  have  been  commenced  within  the 
times  respectively  prescribed  by  the  statute,  and  the  defendant  in  such 
suit  die  before  judgment,  and  if  the  right  of  action  be  such  as  survive 
against  the  representatives  of  the  defendant,  the  plaintiff  may  commence 
a  new  action  against  the  heirs,  executors  or  administrators  of  such  de- 
fendant, as  the  case  may  require*  within  one  year  after  such  death ;  or  if 
no  executors  or  administrators  be  appointed  witliin  that  tin)e,then,  within 
one  year  after  letters  testamentary,  or  of  administration,  shall  have  been 

(A)  10  John.  464.    8  Mass.  R.  271.  (i)  2R.  S.  227.  §  37. 

Vid.  7  id.  615,  618.  (k)  Vid.  ante,  758,  9,  note  (1). 

(i)  3  Bibb,  269.   Vid.  4  Bam.  &  Crew.  (0  2  R.  S.  226,  §  92. 

626.  (m)  Id.  §  33. 
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granted  to  them,  (fi)  When  an  action,  commenced  witUn  the  time  pie- 
scribed  by  law,  shall  abate  by  reason  of  the  death  of  the  plaintiff,  if  the 
right  of  action  survive  to  his  representatives,  his  executor  or  administra- 
tor may,  within  one  year  after  such  death,  commence  a  new  action,  if 
the  cause  of  action  would  otherwise  survive ;  and  if  any  action^  so  com- 
menced, by  an  executor  or  administrator,  shall  abate  by  the  death  of  the 
plaintiff,  a  new  action  may  be  commenced  by  the  administrator  of  the 
same  estate,  at  any  time  within  one  year  after  such  abatement.(o)  None 
of  these  disabilities,  however,  prevent  the  statute  from  running,  or  sus- 
pend its  operation,  unless  they  exist  at  the  time  the  right  of  action  ac- 
crued ;(/>)  and  where  two  or  more  disabilities  exist,  at  the  time  the  right 
of  action  accrued,  the  statute  docs  not  attach,  until  they  are  all  removed.(9) 

HOW  THB  STATUTE  MAT  BE  AVOIDED. 

The  statute  of  limitations  does  not  destroy  the  debt ;  it  only  bars  the 
remedy ;  and  this,  upon  the  supposition,  after  a  certain  time,  that  the 
debt  has  been  paid.  It  may  therefore  be  revived  by  a  subsequent  promise 
within  six  years,  the  original  consideration  being  sufficient  to  sustain  the 
promise ;  or  by  a  subsequent  acknowledgment  of  the  debt,  from  which 
a  promise  will  be  implied. (r)  The  books  of  reports  are  filled  with  cases 
giving  construction  to  acknowledgments  by  defendants,  some  of  which  go 
far  towards  depriving  them  of  the  benefits  of  the  statute ;  and  many,  es- 
pecially the  older  ones,  stand  in  direct  hostility  to  others  more  recently 
decided.  The  decisions  of  our  own  courts  are,  however,  quite  uniform, 
and  it  may  now  be  said,  that  with  us,  the  law  on  this  vexatious  and 
troublesome  subject,  is  at  length  reduced  to  certainty.  Mr.  Graham,  in 
his  excellent  treatise  on  praetice,(«)  has  given  us  an  able  review  of  the 
latest  authorities  on  this  head,  to  which  nothing  more  than  a  general 
reference  can  here  be  made.  We  shall  briefly  notice  those  cases,  with 
some  others  not  commented  upon  by  him,  and  close  this  part  of  the  sub- 
ject with  extracts  from  the  opinion  of  C.  J.  Savage  in  Allen  v.  Web- 
ster,(t)  a  case  decided  since  the  publication  of  Mr.  Graham's  work. 

In  Purdy  v.  Austin,(ti)  the  supreme  court  held,  that  the  acknowledg- 
ment of  a  defendant,  to  take  a  case  out  of  the  operation  of  the  statute, 
must  be  an  unequivocal  and  positive  recognilion  of  a  subsisting  claim  in 
favor  of  the  plaintiff;  it  must  be  an  admission  of  a  previsus  subsisting 
debt  which  he  is  liable  and  willing  to  pay ;  and  must  not  be  accompanied 


(n)  2  R.  $.  226,  §  84.  Vid.  13  Wen.        (r)  Vid.  Grah.  Prac.  2d  ed.  107, 8,  sad 
267.  the  cases  (here  cited, 

o)  2  R.  S.  225,  §  85.  (s)  Id.  106,  9. 

p)  Id.  227|  §  41.  {t)  15  Wen.  284. 

'q)  Id.  §  42.  (ii)  8  id.  187. 
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by  circumstanoes  repelling  the  presamptioD  of  a  promise  to  pay  the  debt ; 
and  therefore  where  a  defendant,  on  an  account  being  presented  to  bim, 
after  looking  at  it,  threw  it  down  and  said,  **  I  owe  him  no  such  moneyy** 
or  asked,  "  /  owe  him  so  much  money  as  that  ?  Why  did  he  not  present 
the  bill  himself?"  and  added  that  he  never  had  a  bill  from  him,  that  he 
would  not  settle  with  any  one  but  him,  that  he  did  not  owe  him  any  thing, 
or  any  thing  worth  mentioning ;  that  he  had  paid  him  a  great  deal  of 
money,  a  horse  and  the  use  of  a  house,  and  appeared  much  surprised,  and 
signified  that  he  had  paid  the  plaintiff  all  his  work  amounted  to ;  (the 
account  was  for  work,)  It  toas  held^  that  the  declarations  of  the  defend- 
ant, instead  of  amounting  to  a  recognition  of  a  subsisting  demand,  were 
a  denial  of  of  the  pretended  claim  of  the  plaintiff.  Vid.  the  opinion  of 
Marcy,  J.  in  this  case,  3  Wen.  188  to  192,  and  the  cases  cited  and  com- 
mented upon  by  him.     Vid.  also  15  Wen.  308.     Id.  303. 

In  Stafford  v.  Bryan,(t>)  it  i^  held  that  an  acknowledgment,  which  is  to 
have  the  effect  of  taking  a  stale  demand  out  of  the  operation  of  the  stat- 
ute, ought  to  be  clear  and  explicit  xu  relation  to  the  subject  or  demand 
to  which  it  refers.  The  acknowledgment  or  new  promise  is  to  be  affirm- 
atively established  by  the  plaintiff;  and  if  effect  can  be  given  to  the  dec- 
larations or  admissions  made  by  the  defendant,  without  referring  them  to 
the  demand  upon  which  the  suit  is  brought,  they  ought  not  to  be  con- 
sidered as  referring  to  such  demand,  as  evidence  of  a  new  promise  to 
pay  \L{w) 

Where  a  debtor  virtually  admitted  a  demand,  barred  by  the  statute,  to 
be  unpaid,  but  instead  of  promising  to  pay  iu  or  expressing  a  willingness 
to  pay  it,  declared  his  inability  to  do  so,  that  he  hoped  to  see  his  credi- 
tors, and  to  do  something  about  it ;  held,  that  what  was  thus  said  was 
not  such  an  acknowledgment  of  a  subsisting  debt  as  to  authorize  the  im- 
plication of  a  new  promise. (x) 

The  mere  endorsement  of  part  payment  upon  a  note,  bill,  or  other  con- 
tract, made  within  six  years,  will  not  avoid  the  statute,  unless  it  be  fol- 
lowed up  by  proof  that  the  payment  endorsed  was  in  fact  made,  or  that 
the  endorsement  was  made  with  the  defendant's  consent,(y)  or  that  it 
was  made  when  it  was  against  the  plaintiff's  interest  to  make  iU(z) 


(«)  8  Wen.  632.  (y)  17  John.  182. 

(w)  Vid.  9Cowen,  674.  («)  Id.,  and  vid.  13  Wen,  267,  whew 

(x)  7  Wen.  267 ;  and  Tid.  opinion  of  it  is  held,  that  the  giving  of  a  note,  to 

C,  J.  Savage  in  this  case  at  pp.  268, 269,  secare  the  payment  of  interest,  accrued 

and  the  cases  there  cited.     Vid.  also  13  on  another  note  previously  given,  is  a 

John.  283.    15  id.  611.    11  id.  146.    6  sufficient  acknowledgment  to  take  a  case 

John.  Ch.  R.  290.  2  Pick.  268.    6  Cow-  out  of  the  operation  of  the  statute, 
en,  486.    1  Paige,  239, 626.   7  Wen.  446. 
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The  acknowledgment  must  go  to  the  fact  that  the  debt  is  still  doe ; 
an  acknowledgment  of  the  original  justice  of  the  claim  is  not  sufficient((7} 
But  no  precise  form  of  words  is  necessary  for  this  purpose.  Thus  a 
promise  by  the  maker  of  a  note,  to  settle  it,  is  equivalent  to  a  promise  to 
pay  ;(&)  and  such  a  promise  to  pay  any  chose  in  action  will  enure  to  the 
benefit  of  any  subsequent  holder,  (c) 

An  inventory  and  affidavit  of  a  debt,  made  by  an  insolvent  before  a 
commissioner  in  order  to  obtain  his  discharge,  (which  was  granted,)  un- 
der the  insolvent  act,  was  held  a  sufficient  acknowkledgment  to  take  the 
debt  out  of  the  statute,  (d) 

A  stipulation  not  to  plead  the  statute,  in  a  prosecution  for  any  bal- 
ance that  may  be  due  on  a  note  particularly  described,  may  be  used  in 
support  of  the  money  counts,  though  the  note  be  adjudged  illegal  and 
void.(c) 

Where  there  is  no  dispute  what  the  facts  are,  which  are  insisted  on  as 
taking  a  debt  out  of  the  statute,  their  effect  is  a  question  of  law ;  other- 
wise,  where  the  facts  are  doubtful  upon  the  Evidence  ;  the  question  is 
then  one  mixed  of  law  and  fact.(/') 

Ch.  J.  Savage,  in  delivermg  the  opinion  of  the  court  in  Allen  ▼.  Web- 
8ter,(g-)  remarks : 

<«  The  statute  which  declares  that  all  actions  upon  contract  without 
specialty,  &lc.  shall  be  commenced  and  sued  within  six  years  next  after 
the  cause  of  action  accrued,  and  not  after,  has  sometimes  been  consider- 
ed as  affecting  the  cause  of  action,  and  sometimes  as  affecting  the  rem- 
edy only  ;  and  hence  it  has  been  argued  that,  if  the  debt  itself  is  barred 
and  destroyed,  the  moral  obligation  remaining  to  pay  it,  is  merely  the 
consideration  for  a  new  promise ;  that  the  new  promise  is  the  cause  of 
action,  and  not  the  old  debt ;  and  that,  therefore,  the  new  promise  must 
be  express ;  a  bare  admission  that  the  debt  was  unpaid,  not  being  a 
ground  to  raise  an  implied  promise.  On  the  other  hand,  it  is  said  that 
the  statute  does  not  destroy  the  debt  itself,  but  prevents  the  remedy  upon 
it,  upon  the  presumption  that  the  debt  has  been  paid.  An  admission, 
therefore,  that  the  debt  is  due  and  unpaid,  it  is  said,  raises  an  implied 
promise  to  pay  it.    It  is  not  my  intention  to  enter  into  any  speculation 


(a)  8  Cranch,  72.  11  Wheat.  314.    12        (c)  9  id.  293. 
id.  567.    1  Peten,  851.   2  Pick.  268.    8        (d)  3  Cowen,  159. 
Mass.  R.  133.    3  Conn.  R.  133.    5  id.        (e)  4  Wen.  652. 
480.    6  John.  290.    9  Dowl.  &  Ryl.  40.        (/)   9  Cowen,  674.     7  Wen.  406, 

10  Moore,  431.  S. 

(6)  8  Wen.  600.  (g)  15  Wen.  284,  286  to  289. 
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upon  this  point,  but  simply  to  examine  some  of  the  cases  decided  in  this 
court  upon  the  statute,  and  to  ascertain  what  ii^  the  rule  in  such  cases. 

**  The  earliest  case  which  it  is  necessary  to  advert  to,  is  Sluby  v. 
Champlin,  4- John.  461.  The  defendant  in  that  case,  when  arrested,  ex- 
pressed his  surprise  .that  the  debt  had  not  been  paid  by  his  partner,  and 
promised  to  meet  the  plaintiff  for  the  purpose  of  settling  the  accounts,  if 
the  plaintiff  would  give  time  for  the  payment.  Yates,  J.  says,  if  a  party 
acknowledges  a  debt  to  be  unpaid,  it  is  such  a  waiver  of  the  protection  of 
the  statute,  as  to  repel  the  presumption  of  payment,  being  a  recognition 
of  the  former  liability.  The  judge,  however,  subsequently  remarks,  that 
the  defendant  had  said  that  the  debt  ought  to  be  paid,  and  mentioned 
eighteen  months  as  the  time  he  wanted  for  payment.  **  This,^  he  added, 
**  is  a  promise  sufficient  to  make  him  liable."  In  Bush  v.  Barnard,  8 
John.  408,  the  defendant  offered  to  pay  in  specific  articles.  The  court 
said  the  promise  was  conditional,  and  the  plaintiff  was  bound  to  show 
that  he  was  ready  and  had  offered  to  accept  the  specific  articles.  In 
Dean  y.  Pitts,  10  John.  35,  the  defendant  admitted  the  notes  upon  which 
the  suit  was  brought,  but  said  that  they  had  been  paid  ;  that  he  had  sent 
the  money  to  R.,  and  he  supposed  R.  had  paid  the  plaintiff;  that  if  R. 
had  not  paid  the  notes,  he,  the  defendant,  woiild,  and  that  he  would  not 
plead  the  statute.  The  court  said  that  the  defendant  admitted  the  debt, 
and  did  not  pretend  that  he  had  paid  it,  but  supposed  his  partner  had, 
and  assumed  the  burden  of  proving  such  payment.  This  case  comes  the 
nearest  to  the  case  now  before  us,  of  any  in  our  reports,  and  it  will  be 
seen  that  there  is  a  material  difference.  In  the  present  case  the  defend- 
ant said  the  note  was  overpaid ;  he  agreed  to  submit  it  to  men,  if  the 
plaintiff  would  give  security  for  the  costs.  It  does  not  appear  that  the 
plaintiffs  offered  to  give  such  security  and  claimed  the  fulfilment  of  the 
promise  to  submit.  Danforlh  v.  Culver,  11  John.  146,  was  upon  two 
notes  due  more  than  six  years  before  the  commencement  of  the  suit. 
On  presenting  the  notes  to  the  defendant,  he  observed  they  were  out- 
lawed, and  that  he  meant  to  avail  himself  of  the  statute  of  timitations. 
It  was  held  that  this  did  not  authorize  the  jury  to  presume  a  nevv  prom- 
ise. In  subsequent  cases  the  court  recognize  the  doctrine,  that  tlie  ad- 
mission of  the  debt,  unaccompanied  with  a  protestation  against  paying 
it,  is  Buflicient  to  imply  a  promise  to  pay  it.  15  John.  4.  17  id.  330. 
The  case  of  Sands  v.  Gelston,  15  id.  511,  is  justly  considered  a  leading 
case  in  this  court.  The  subject  was  fully  discussed,  and  the  decision  of 
the  court  is  clear  and  conclusive.  The  defendant  succeeded  the  plaintiff 
as  collector  of  the  customs,  and  received'commissions  on  bonds  taken  by 
the  plaintiff  while  in  office,  more  than  six  years  before  the  commencement 
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of  the  suit  Within  six  years  he  admitted  the  receipt  of  the  money,  and 
that  it  had  not  been  paid  over  to  the  plaintiff.  He  frequently  said  that  if 
the  plaintiffhad  a  claim  in  law  or  equity,  he  would  submit  it  to  reference,  or 
compromise  the  business,  but  that  in  his  opinion,  the  plaintiff  had  no  claim. 
Mr.  Justice  Spencer  gave  the  opinion  of  the  court,  and  held  himself 
bound  by  authority  to  consider  the  acknowledgment  of  the  existence  of 
a  debt  within  six  years  as  evidence  of  a  promise  to  pay  the  debt;  but 
insisted  that  if  such  acknowledgment  was  qualified  at  the  time  in  a  way 
to  repel  the  presumption  of  a  promise,  then  it  will  not  be  sufficient  to  take 
it  out  of  the  statute.  I  am  not  aware  that  this  doctrine  has  been  depart- 
ed from  subsequently — most  certainly  it  has  not  intentionally.  In  Pur- 
dy  V.  Austin,  3  Wen.  180,  the  case  of  Sands  v.  Gelstoa  is  expressly  reli- 
ed on,  and  Mr.  Justice  Marcy  uses  this  strong  language :  **  The  unquali* 
fied  and  unconditional  acknowledgment  of  a  debt,  made  by  a  party  with- 
in six  years  before  suit  brought,  is  adjudged  in  law  to  imply  a  promise  to 
pay  ;  but  an  acknowledgment  of  its  original  justice,  without  recognizing 
its  present  existence,  is  not  sufficient.**  This  is  precisely  the  doctrine  of 
Sands  v.  Gelston.  The  case  of  Field  v.  Bradley,  3  Wen.  272,  was  de- 
cided at  the  same  time  with  Purdy  v.  Austin.  The  same  case  of  Sands 
V.  Gelston  was  quoted  and  adopted,  and  the  rule  said  to  be,  that  a  sub- 
sisting indebtedness  must  be  admitted  in  order  to  imply  a  promise.  So 
also  Mr.  Justice  Sutherland,  in  Stafford  v.  Bryan,  3  Wen.  535,  in  the 
court  for  the  correction  of  errors,  quotes  the  same  doctrine  from  the  case 
of  Bell  v.  Morrison,  1  Peters,  351  ;  there  must  be  a  present  subsisting 
debt,  which  the  party  is  willing  to  pay.  In  Dean  v.  Hewitt,  5  Wen. 
257,  the  defendant  said  the  debt  was  an  honest  one,  and  he  would  pay  it 
when  he  became  able  ;  and  his  ability  was  proved.  The  case  of  Han- 
cock V.  Bliss,  7  id.  268,  and  Patterson  v.  Choate,  Id.  445,  recognize 
the  rule  in  Sands  v.  Gelston  and  Bell  v.  Morrison,  that  there  must  be  a 
subsisting  indebtedness,  which  the  party  is  liable  and  willing  to  pay. 
See  also  Soulden  v.  Van  Rensselaer,  9  Wen.  293. 

*'  Whatever  therefore  may  be  the  true  philosophy  of  the  rule,  and 
learned  judges  have  differed  on  that  subject,  yet  since  the  case  of  Sands 
T.  Gelston,  there  has  been  no  dispute  as  to  what  the  rule  in  fact  is,  to 
wit:  that  to  revive  a  debt  barred  by  the  statute  of  limitations,  whether 
the  statute  theoretically  operates  upon  the  debt  itself  or  upon  the  reme- 
dy only,  there  must  be  an  express  promise,  or  an  acknowledgment  of  a 
present  indebtedness ;  a  subsisting  liability  and  a  willingness  to  pay  it 
If  the  defendant  denies  its  justice,  or  claims  the  protection  of  the  statute, 
no  action  lies.  If  wc  test  the  testimony  in  this  case  by  the  above  rule,  it 
will  be  found  that  the  action  was  not  sustained.    The  principal  vrilnesf 
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concludes  his  testimony  by  saying  that  in  all  the  conversations  which  he 
ever  had  with  the  defendant,  he  invariably  insisted  that  he  did  not  owe 
the  plaintiff,  but  she  owed  him.  This  is  very  far  from  admitting  an  ex- 
isting demand  against  him  which  he  is  willing  to  pay.** 

The  above  doctrine,  as  to  the  avoiding  of  the  statute  by  acknowledg- 
ments or  promises  to  pay,  does  not  extend  to  cases  of  tort.  (A) 

The  acknowledgment  of  one  partner,  after  the.  dissolution  of  the  part- 
nership, will  not  be  evidence  of  the  original  debt ;  yet,  after  the  original 
debt  is  proved,  such  acknowledgment  will  take  the  case  out  of  the  stat- 
ute, (t)  The  same  rule  applies  to  the  acknowledgment  of  one  of  several 
joint  makers  of  a  note,(^')  and  of  one  of  several  joint  debtors.(i)  This 
rule,  as  applied  to  the  cases  just  mentioned,  proceeds  upon  the  distinc- 
tion between  creating  a  new  debt,  and  merely  acknowledging  the  exist- 
ence of  an  old  one,  within  the  period  limited  by  the  statute.  The  prom- 
ise cannot  create,  but  merely  revives  the  debt.  Vid.  Grab.  Prac.  2d 
ed.  111. 

Where  the  promise  to  pay  is  made  to  depend  upon  a  contingency,  as 
where  the  defendant  says  he  will  pay  when  he  gets  able,  or  upon  the 
happening  of  a  certain  event ;  in  such  cases,  in  order  to  take  the  debt 
out  of  the  statute,  the  plaintiff  must  show  that  the  contingency  has  hap- 
pened.(Z) 

OF  THB  BBPUCATION  TO  THIS  PLBA. 

We  have  seen  when  the  plaintiff's  disability  may  be  replied  in  avoid- 
ance of  the  statute.  The  plaintiff  need  not,  in  general,  either  in  his  dec- 
laration or  replication,  aver  that  a  new  promise  was  made  within  six 
years.  But  when  this  plea  is  pleaded,  he  may  reply  generally,  "  that  the 
defendant  did  promise  within  six  years,  &c,  in  manner  and  form  as  the 
plaintiff  hath  in  declaring  alleged ;"  thus  taking  issue  on  the  defendant's 
plea,  and  then,  proof  of  any  promise  or  acknowledgment,  &c.  will  sus- 
tain the  issue  for  the  plaintiff,  (m)  When  the  plaintiff  should  state  the 
new  promise  in  his  declaration,  vid.  ante,  640,  641. 

Another  mode  of  avoiding  the  statute  is  to  reply,  (where  this  is  the 
fact,)  that  the  suit  was  commenced  within  six  years.^  What  shall  be  the 
commencement  of  a  suit,  we  have  seen,  ante,  451. 

The  rule  as  to  what  shall  be  deemed  the  commencement  of  a  suit  in 


(h)  8  Har.  k  McHen.  122.    20  John.       (j)  2  Pick.  R   582.    4  id.  883.    4 
278.  Vid.  2  Brod.  k  Bing.  872.    1  Bam.    Conn.  R.  86.    2  Bing.  806. 
ft  Aid.  92.  (k)  8  Pick.  291. 

(i)  8  John.  686.    6  id.  267.    Vid.  7       (1)6  Bam.  k  CreM.608.  4  Bing.  105. 
Wen.  441.  (m)  17  John.  880. 
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courts  of  record,  within  the  meaning  of  the  statute  of  limitatioii8»  is  de- 
fined by  staiute,(7t)  but  has  no  application  to  justices*  courts.  In  courts 
of  record,  the  plaintiff  may  avoid  the  statute  of  limitations,  by  issuing  his 
capias  ad  respondendum^  within  the  limited  time,  to  the  sheriff  of  the 
county  where  the  defendant  usually  resides  or  last  resided,  in  good  faith, 
and  with  intent  to  be  actually  served,  (o)  He  may  then,  after  the  writ  is 
duly  returned,  at  any  time  afterwards,  sue  out  other  process  in  the  same 
court  and  in  the  same  cause,  and  the  court  will  allow  him  to  enter  of  record, 
fictitious  continuances  from  the  first  process  down  to  the  last,(p)  by  which 
there  appears  a  regular  prosecution  of  the  suit  by  process  from  term  to  term, 
till  the  defendant  is  finally  arrested  and  brought  into  court  for  trial.  A 
cause  has  been  thus  continued  five,  seven,  and  even  seventeen  years.(g) 
But  whether  the  construction  of  a  justice's  court  will  admit  of  this  form,  is 
perhaps  questionable,  although  nearly  the  same  thing,  in  substance,  may 
be  attained  by  taking  out  and  procuring  the  return  of  a  summons.  And 
should  a  summons  be  served  by  copy,  and  a  warrant  be  thereupon  issued, 
the  suit  would  thereby  seem  to  be  continued  in  fact,  for  the  warrant  has 
no  return  day.  This  is,  provided  the  same  warrant  be  ultimately  pro- 
ceeded upon,  as  it  may  be,  even  though  the  justice  be  unable  to  try  the 
cause,  as  wo  liavc  seen,  ante,  505.  But  in  all  other  cases,  a  suit  com- 
menced in  one  court  will  not  prevent  the  statute  from  attaching  as  to  an 
action  for  the  same  claim  in  another  court ;  but  the  original  suit  must  be 
continued,  and  brought  to  a  close  in  the  same  court,(r)  unless,  indeed, 
the  cause  be  removed  to  another  tribunal  by  habeas  corpus  or  certiorari 
before  judgmcnt,(,v)  which  proceeding  does  not  apply  to  a  justice's  court 

Of  the  i^aesumption  of  payment  arising  from  lapse  of  mcE : 

Called  in  other  parts  of  this  treatise^  **  Implied  Limitation^* 
There  was  no  statute  on  this  subject  previous  to  the  recent  revision, 
and  yet  a  lapse  of  twenty  years,  without  proof  of  any  payment  within 
that  time,  created  a  presumption  that  a  debt  due  by  specialty  bad  been 
paid  ;  as  in  debt  or  covenant  on  mortgages,  bonds,  or  indentures  reserv- 
ing  rent,  &c.(^)  And  this  presumption  was  allowed  to  be  made  in  less 
than  twenty,  as  in  eighteen  or  nineteen  years,  when  accompanied  by  oth- 
er evidence  to  fortify  the  presumption ;  as  a  settlement  of  an  account  in 
the  intermediate  time,  without  noticing  the  bond.(t<)    But  such  pre- 


(n)  2  R.  S.  227,  §  38,  89, 40.  (r)  Ld.  Raym.  883.    TUl.  Balkntins 

(o)  Id.  §  38.  on  Lim.  147,  and  notes. 

IpS  7  Mod.  5.    8  T.  R.  662.    19  Wen,  («)  Str.  719. 

)\/  h)  16  John.  210.    10  id.  417. 

(g)  1  Vid.  63.    19  Wen.  291.  (u)  7  id.  566.    16  id.  214. 
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■omption  was  allowed  to  be  explained  away,  by  showing  a  disability  to 
fae,  a  promise,  acknowledgment  or  part  payment,  &c.  &c.  at  any  time 
within  twenty  year8.(r)  It  is  now  provided  by  statute.(i^)  that  after  the 
expiration  of  twenty  years  from  the  time  a  right  of  action  shall  accrue  upon 
a  sealed  instrument,  for  the  payment  of  money,  such  right  shall  be  pre- 
sumed to  have  been  extinguished  by  payment ;  but  such  presumption 
may  be  repelled  by  proof  of  payment  of  some  part,  or  by  proof  of  a 
written  acknowledgment  of  such  right  of  action  within  that  period. 

It  should  be  remarked^  that  more  is  required  by  the  statute  to  repel 
the  presumption  of  payment,  than  was  required  at  common  law.  For- 
merly, as  we  have  just  seen,  the  presumption  might  have  been  explained 
away,  by  showing  a  disability  to  sue,  a  promise,  acknowledgment,  <Sz:c. 
Now,  under  the  statute,  the  presumption  can  only  be  repelled  by  proof 
of  payment^  or  of  a  wiitten  acknowledgment. 

Wc  do  not  quote  the  provisions  of  the  statute  in  regard  to  the  pre* 
sumption  of  payment  of  judgments.  They  apply  only  to  judgments  of 
courts  of  record.  We  saw  ante,  759,  that  the  statute  of  limitations  runs 
against  a  justice's  judgment  after  the  lapse  of  six  years.  As  actions  in 
justices'  courts  upon  judgments  rendered  by  courts  of  record  must,  of  ne-^ 
cessity,  from  their  amount,  be  extremely  rare,  (only  when  a  party  is  wil- 
ling to  remit  the  excess  beyond,  or  where  payments  have  been  made 
reducing  the  sum  within^  a  justices' jurisdiction,)  it  is  thought  unnecessary 
even  to  refer  to  the  provisions  of  the  statute  on  this  subject. 

PLEA  OF  BBLBA.8B. 

That  after  the  plaintiff's  cause  of  action  in  this  suit  had  accrued,  to 
wit,  on,  &c.  the  said  P.,  by  his  certain  writing  of  release,  sealed  with  his 
seal,  and  now  shown  to  the  court  here,  the  date  whereof  is  the  same  day 
and  year  last  aforesaid,  did  remise,  release,  and  forever  quit-claim,  unto 
the  said  D.  all  manner  of  action  and  actions,  cause  and  causes  of  action 
and  actions,  &c.  (in  the  language  of  the  release)  both  at  law  and  in  equi- 
ty, or  otherwise  howsoever,  which  he  the  plaintiff  then  bad,  &c.  {as  in 
the  release)  as  by  the  said  writing  of  release  will  appear. 

Though  the  proper  words  of  a  release  are  remise^  release  and  forever 
qait<iaim^(x)  yet  any  words  showing  an  intention  to  discharge  a  debt  or 
duty,  will  amount  to  the  same  thing,  e.  g.  the  words  renounce^  acquit^  or 
if  the  plaintiff  ^ran^  that  the  defendant  shall  be  discharged^  &c.(y)    A 


(•)  16  John.  210.    10  id.  417.  (tf)  Plowd,  140.    1  Sid.  265.  Cro.  Jac. 

(tp)  2  R.  S.  228,  §  48.  696.    9  Co.  52.    Show.  221^ 

(x)  Utt.  0.  445.    Co.  Utt.  264. 
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releaie  by  parol  will  discharge  a  promise  or  even  a  covenant  befare 
breachf^z)  but  afterwards^  such  release  must  be  under  seal.(a)  And  a 
sealed  executory  contract  cannot  be  released  or  rescinded  by  a  parol 
agrcement.(&)  And  a  release  without  consideration,  and  not  under  seal, 
is  void.(c)  Where  D.  bound  himself  by  bond  to  sell  land  to  C.»  who  gave 
his  notes  for  the  consideration  money,  and  took  possession ;  but  after- 
virards,  it  was,  in  pursuance  of  a  pard  agreement,  surrendered  to  D;^ 
who  finally  sold  it,  though  the  bond  was  not  cancelled  or  surrendered ; 
yet  it  iDos  heldf  that  it  was  discharged,  and  that  no  action  would  lie  on 
the  notes,  the  whole  contract  of  sale  being  discharged  by  the  new  parol 
executed  agreement.  (<i)  And  a  release  by  one  of  several  persons*,  having 
a  joint  demand,  is  valid  against  all,(e)  even  though  such  demand  be  the 
proper  subject  oftrespoM  or  case^  as  for  a  wrong.(/)  And  a  power  of 
attorney  executed  on  the  dissolution  of  a  firm  by  two  partners  to  a  thirds 
authorizing  him  to  ask,  claim  and  receive  the  debts  of  the  firm,  and  de- 
claring the  appointment  irrevocaUe,  does  not  tranter  such  debts  to  the 
member  thus  authorized,  and  consequently  does  not  render  inoperative  a 
release  subsequently  executed  by  one  of  the  other  members  of  the  firm* 
to  one  of  its  debtors.  (^)  And  a  release  of  a  witness,  in  order  to  render 
him  competent,  if  duly  obtained,  will  discharge  him  of  the  claim  released, 
though  he  be  not  sworn  on  the  trial.  (A) 

As  to  the  words  which  relate  to  the  thing  released,  a  release  of  ail  de- 
mands  is  the  best,  excepting  the  word  daim ;  for  the  w<mx1  demand  is  the 
largest  word  in  the  law  excepting  the  word  claim,  and  discbarges  all 
sorts  of  actions,  rights  and  titles,  conditions  before  or  after  breach,  execih 
tions,  rents  of  all  kinds,  due  or  to  become  due,  covenants  broken,  annui- 
ties, contracts,  recognizances,  commons,  bonds  to  pay  money  not  yei  due ; 
but  not  a  bond  to  perform  an  award,  when  the  money  awarded  is  not 
yet  due,  nor  a  covenant  unbroken  ;  for  this  last  should  be  released  by  the 
words  all  cat)enants.{i)  Nor  will  a  release  of  all  demands  dischaige  a 
claim  for  money  afterwards  paid  by  the  releasor,  as  surety  for  the  re- 
]easee.(^*) 

A  release  of  a//  actions,  extends  to  a  bond  to  pay  money  in  future,  alt 


(z)  Bac.  Abr.  tit.  Release,  (A.)    14  (c)  14  John.  172.    13  id.  286.    Sid 

John.  330.    7  id.  207.    17  id.  169.    1  68.    17  id.  58. 

Taunt  430.    10  Wen.  184.    11  id.  30.  (/)  13  id.  286. 

18  id.  71.  (g)  9  Wen.  120. 

(c)  17  John.  169.  (A)  16  John.  270. 

(b)  13  Wen.  71,  (Q  Vid.  Bac.  Abr.  tit.  Release,  (L) 

(c)  1  Cowen,  122.  (f)  17  John.  169. 

(d)  7  Cowen,  48.  Vid.  18  Wen.  74, 5, 
per  Savage,  C.  J. 
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causes  ofacliffn  and  oU  iuUians  which  the  releasor  has,  either  in  his  own 
right,  or  as  executor  or  administrator,  but  ndt  to  a  debt  before  the  day  of 
payment,  nor  to  executions,  though  a  release  of  aZ/  suits  would  bar  an 
execution ;  and  a  release  of  all  quarrels  is  as  beneficial  as  all  actions. 
But  if  a  man  wrongfully  take  away  my  goods,  and  I  release  to  him  all 
actions  personal^  yet  I  may  take  the  goods  out  of  his  possession.  (A) 
Where  there  are  general  words  alone  in  a  release,  they  shall  be  taken 
most  strongly  against  the  releasor ;  but  where  there  is  a  particular  recital, 
and  the  general  words  follow,  these  shall  be  qualified  by  the  recital.  Thus, 
where  a  release  acknowledged  the  receipt  of  one  dollar  in  full  of  a  certain 
judgment,  describing  it,  and  also  in  full  of  all  debts,  demands,  judgments, 
executions  and  accounts  whatsoever,  it  was  held  that  it  was  restrained,  by 
the  particular  words,  to  the  judgment  only,  and  did  not  operate  upon  a 
mortgage  between  the  parties.  (/) 

A  release  is  sometimes  implied  by  lam. 

Thus,  if  a  man  covenant  with,  or  give  a  bond  to  anpther  never  to  sue 
the  demand  which  he  has  against  him^  this  operates  as  a  release,  in  order 
to  avoid  the  circuity  of  action  in  first  suing  for  the  demand,  and  then 
turning  round  and  suing,  and  recovering  the  same  amount  back  again  on 
the  covenant  or  bond.(m)  But  this  would  be  otherwise,  if  the  covenant 
be  not  to  sue  until  a  certain  time.(i?)  A  bond  or  covenant  by  ihe  cred- 
itor, to  save  harmless  and  indemnify  the  debtor  against  the  debt,  operates 
as  a  release  of  the  debt.(o) 

Again — A  release  to  one  of  several  persons,  who  are  indebted  jointly^ 
or  jointly  and  severally^  discharges  the  whole.  (/»)  Not,  however,  unless 
it  be  a  technical  release  under  seaL^q)  But  a  covenant  by  the  creditor 
not  to  sue  one  of  several  debtors  will  not  have  this  efiect  ;(r)  nor  will  a 
receipt  in  full,  on  one  of  the  debtors  paying  his  share  of  the  debt.  (5) 

Again — If  a  creditor  appoint  his  debtor  an  executor,  this  extinguishes 
the  debt  at  law^  and  so,  if  the  debtor  marry  the  creditor.  (/)  Where  the 
payee  and  holder  of  a  promissory  note  appoints  the  maker  his  executor, 
the  debt  is  discharged,  and  no  action  can  be  maintained  on  the  note,  in  a 
court  of  law,  even  by  a  person  to  whom  the  executor  has  endorsed  it.(u) 


(k)  Vid.  Bac.  Abr.  tit.  Release,  (L)  (r)  7  John.  207.    2  id.  448.    6 Taunt 

(0  1  Cowen,  122.  289.    8  Mass.  R.  423. 

(m)  Vid.  Bac.  Abr.  tit.  Release,  (A.)  (a)  Id.  ibid. 

2.    2  John.  186.  8  id.  54.  1  Cowen,  122.  (t)  Vid.  Bac.  Abr.  tit.  Extinguishment, 

(n)  Id.  ibid.  (D.)    2  John.  471.    3  T.  R.  567.    13 

(o)  3  Cowen,  151.  Mau.  R.  151. 

(p)  7  John.  207.    2  id.  448.  (u)  9  Barn.  &  Cress.  130. 
{q)  9  Wen.  336. 
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The  debt  is  discharged,  being  considered  to  have  been  paid  by  the  ex- 
ecutor to  himself,  and  becomes  assets  in  his  hands.  And  upon  this  sup- 
position it  is  that  the  rule  in  equity  depends,  which  makes  the  executor 
accountable  for  the  amount  of  his  debt,  as  assets.(v) 

An  award  of  arbitrators,  that  all  suits  touching  the  premises  shall  cease» 
is  equivalent  to  a  release.(u?) 

PLEA  OF   ARBITRAMENT    AND   AWARD. 

JTorm  qf^  on  bond. 

That,  after  the  said  P/s  said  cause  of  action  arose,  to  wit,  on,  Ax.  the 
said  P.  and  the  said  D.  submitted  themselves,  that  is  to  savt  by  two  mu- 
tual bonds  of  arbitration,  dated  the  day  and  year  aforesaid,  to  the  arbi- 
tration of,  and  engaged,  in  all  things,  well  and  truly  to  stand  4o,  obey, 
abide,  perform,  fulfil,  and  keep  the  award,  order,  arbitrament,  final  end 
and  determination  of  A.,  B.  and  C,  arbitrators  indifferently  elected  and 
named,  as  well  by  and  on  behalf  of  the  said  P.  as  the  said  D.,  to  arbi- 
trate, award,  order,  judge  and  determine,  of  and  concerning  all,  and  all 
manner  of  action  and  actions,  &c.  (cts  in  ihe  bonds,)  so  as  the  said  award, 
&c.  {€ts  in  the  bonds.)  And  the  said  D.  avers,  that  before  the  time  lim- 
ited in  the  said  bonds,  for  making  the  said  award,  to  wit,  on  &c.  the  said 
arbitrators,  taking  upon  themselves  the  burthen  of  the  said  award,  and 
having  duly  considered  the  subject  matters  submitted  by  the  said  bond, 
did  award,  &c.  {as  in  the  award,)  as  by  the  said  award,  dated  the  day 
and  year  last  aforesaid,  under  the  hands  and  seals  of  the  said  arbitrators, 
will  more  fully  appear.  {1/  tlte  submission  be  b;/  agreement,  written  or 
sealed  in  any  other  form,  or  by  parol,  state  it  according  to  the  truth  of  the 
case.) 

The  following  provisions  relating  to  arbitrations  are  contained  in  the 
statute  ;{x)  we  quote  them  at  this  place,  in  order  that  we  may  hereafter 
refer  to  the  various  sections  as  occasion  may  require,  without  the  ne^ 
cessity  of  a  repetition.  The  other  provisions  of  the  statute  have 
little  or  no  application  to  this  subject,  as  connected  with  justices* 
courts — they  relate  mostly  to  proceedings  upon  awards  in  courts  of 
record.  Before  we  close,  however,  we  may  have  occasion  to  refer  to 
them  generally. 


(v)  9  Bam.  &  Cress.  130.  (a:)  2  R.  a  446. 

(u)  2  Cowen,  638. 
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§  1.  All  persons,  except  infants  and  married  women,  and  persons  of 
unsound  mind,  may,  by  an  instrument  in  writing,  submit  to  the  decision 
of  one  or  more  arbitrators,  any  controversy  existing  between  them, 
which  might  be  the  subject  of  an  action  at  law,  or  of  a  suit  in  equity,  ex- 
cept as  herein  otherwise  provided ;  and  may,  in  such  submission,  agree 
that  a  judgment  of  any  court  of  law  and  o{  record,  to  be  designated  in 
such  instrument,  shall  be  rendered  upon  tlie  awaid  made  pursuant  to 
such  submission. 

m 

§  2.  No  such  submission  shall  be  made,  respecting  the  claim  of  any 
person  to  any  estate,  in  fee  or  for  life,  to  real  estate  ;  but  any  claim  to 
an  interest  for  a  term  of  years,  or  for  one  year  or  less,  in  real  estate,  and 
controversies  respecting  the  partition  of  lands  between  joint  tenants,  or 
tenants  in  common,  or  concerning  the  boundaries  of  lands,  or  concern- 
ing the  admeasurement  of  dower,  may  be  so  submitted  to  arbitration. 

§  3.  The  arbitrators  thus  selected,  shall  appoint  a  time  and  place  for 
the  hearing,  and  shall  adjourn  the  same  frqm  time  to  time,  as  may  be  ne- 
cessary ;  and  on  the  application  of  either  party,  and  for  good  cause,  they 
may  postpone  such  hearing,  to  a  time  not  extending  beyond  the  day 
fixed  in  such  submission  for  rendering  their  award. 

§  4*  Before  proceeding  to  hear  any  testimony,  the  arbitrators  shall  be 
sworn  faithfully  and  fairly  to  hear  and  examine  the  matters  in  controver- 
sy, and  to  make  a  just  award,  according  to  the  best  of  their  under- 
vtanding. 

§  5.  Such  oath,  and  the  oaths  to  witnesses  examined  before  such  ar- 
bitrators, may  be  administered  by  any  judge  of  any  court  of  record,  or 
by  any  justice  of  the  peace. 

§  6.  Witnesses  may  be  compelled  to  appear  before  such  arbitrators, 
by  subpoenas,  to  be  issued  by  any  justice  of  the  peace,  in  the  same  man- 
ner and  with  the  like  efiect,  and.  subject  to  the  same  penalties  for  diso- 
bedience, as  in  cases  of  trials  before  justices  of  the  peace. 

§  7.  All  the  arbitrators  must  meet  together,  and  hear  all  the  proo& 
and  allegations  of  the  parties ;  but  an  award  by  a  majority  of  them,  shall 
be  valid,  unless  the  concurrence  of  all  the  arbitrators  be  expressly  re- 
quired in  the  submission. 

Notwithstanding  the  above  provision  in  section  1,  that  the  submission 
may  be  by  **  an  instrument  in  writing,**  it  is  held,  that  the  law  in  relation 
to  submitting  matters  in  controversy  to  arbitration,  has  not  been  changed 
in  this  respect,  except  in  cases  where  the  parties  enter  into  a  submission 
in  pursuance  of  the  provisions  of  the  statute,  that  is,  agree  that  a  judg- 
ment may  be  rendered  upon  the  award.    The  statute  does  not  declare 
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all  other  gubmissiona  void,  nor  does  it  affect  a  parol  submission ;  sudi 
submission  is  as  valid  as  it  ever  was.(y) 

The  submission  and  award  are  final  and  conclnsive  between  the  parties, 
as  to  all  the  matters  embraced  by  the  terms  of  the  submission,  whether 
the  same  be  actually  submitted  and  passed  upon  at  the  hearing  or  not,  or 
whether  such  submission  or  award  be  by  writing  or  parol ;  and  a  sub- 
mission of  off  demands  includes  all  questions  concerning  real  as  well  as 
personal  estate,  provided  the  same  be  proper  subjects  of  submission,  with- 
in the  second  section  above  quoted.(z)  And  should  the^  parties  submit 
all  demands  between  them,  and  the  arbitrators  make  an  award  there- 
upon, and  the  party,  by  mistake,  should  omit  to  bring  any  one  of  his  de- 
mands, though  entire  and  distinct,  before  the  arbitrators,  yet  he  cannot 
afterwards  sue  for  it.(<t)  And  so  if  the  arbitrators  commit  a  mistake,(fr) 
except  in  chancery,  where  relief  may  be  obtained  in  these  cases.(c)  (1)  A 
submission  to  arbitration  is  moreover  a  discontinuance  of  a  suit,  and  if, 
after  the  commencement  of  an  action,  and  before  plea  pleaded^  all  ac- 
tions, &c.  be  submitted  to  arbitration,  the  defendant  may  plead  the  fact, 
in  bar  of  the  further  maintenance  of  the  suit  And  such  a  plea  is  not  a 
plea  puis  darrein  continuance.(d)  An  award  under  a  submission  is  thus 
more  powerful  ki  extinguishing  the  claims  of  the  parties  than  a  verdict 
under  a  declaration,  be  it  never  so  broad ;  for  we  have  seen,  that  the 
plaintiff  may,  on  the  trial,  withdraw,  and  reserve  an  entire  demand  for 
future  litigation  ;(e)  but  in  arbitration,  like  the  defence  in  Le  Guen  v. 
Gouvemeur  and  Kemble,(/)  every  thing  which  may  be  heard  and  de* 
termined  on  either  side,  is  forever  extinguished,  and  cannot  be  litigated 
again*  Very  little  form  is  necessary,  either  in  submitting  or  deciding  by 
arbitration  those  controversies  which  are  cognizable  before  a  justice. 
The  parties  are,  either  in  writing,  or  by  parol,  to  agree  on  such  men  as 
they  choose,  consisting  of  what  number  they  please,  to  settle  their  disputes, 
whose  duty  it  is,  when  convened,  to  hear  the  proofs  and  allegations  of 
the  parties,  as  nearly  according  to  the  rules  of  law  as  may  be ;  but  even 


(1)  Where  the  submission  is  in  pursuance  of  the  statute,  (he  court  named  in  the 
submission  have  power  for  certain  causes,  particularly  designated  in  the  statute,  to 
vacate  and  correct  the  award.    2  R.  S.  447,  448. 

(y)  15  Wen.  104,  5,  per  Mr.  Senator  (d)  12  Wen.  503.   Vid.  2  id.  505.   Bat 

Edwards.    Yid.  also  id.  106,  per  Mr.  jTuwe,  whether  a  mere  Bubmission  to  ar- 

Senator  Maison.    Id.  108,  per  Mr.  Sena-  bitration  is  a  good  plea  in  bar.    If  a  mere 

lor  Tracy.  discontinuance,  should  it  not  be  plead- 

^  ^  5  Wen.  268.  ed  in  abatement  1 

12  John.  311.    Yid.  12  Wen.  379.  (e)  Ante,  727. 

2  John.  62.  (>)  Id.  732.     Yid.  also  12  Wen.  156. 
(e)  Id.    3  John.  867.    0  id.  212. 
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4  mistake  of  the  law,  or  the  rules  of  a  court  of  equity,  will  not  vitiate 
their 'award,  (g")  The  parties  may  agree  to  submit  to  them  all  claims^ 
demands^  actians^  suiU^  quarrels^  &c«  between  them,  the  extent  of  which 
terms  were  considered,  when  speaking  of  a  release  ;{h)  or  they  may  limit 
the  submiasion  to  any  specific  subject,  to  which  the  arbitrators  are  bound 
to  adhere  strictly,  like  an  attorney  to  his  power  ;(t)  or  the  award  is  utterly 
▼oid,at  least  so  far  as  the  powers  of  the  arbitrators  appear  to  have  been  tran- 
acended  <mi  the  face  of  the  award.  And  if  it  appear,  either  by  the  award 
or  otherwise,  that  they  awarded  upon  a  matter  not  submitted,  and  tlieir 
award  thereupon  cannot  be  separated  from  such  parts  thereof,  as  might 
otherwise  be  valid,  but  all  are  intermixed,  the  whole  award  is  thus  taint- 
ed and  void.(^)  However,  there  is  no  doubt  that  an  award  imposing 
distinct  duties,  in  distinct  parts,  may  be  good  as  to  part,  and  bad  as  to 
the  re8idue.(*) 

A  very  asuai  mode  of  submission,  where  the  controversy  is  not  com- 
pKcated,  ia,  drawing  mutual  promissory  notes  sufficient  to  cover  the 
amount  or  balance  claimed  on  either  side ;  and  agreeing,  that  the  arbi- 
trators shall  endorse  down  or  deliver  up  both  or  either  of  the  notes  as 
they  shall  award.  A  note  thus  passed  upon,  and  endorsed  down,  so  as 
to  meet  what  one  party  ought  to  recover  against  the  other,  has  been  ad- 
judged binding  and  valid  as  a  promissory  note.  (2) 

Before  the  revised  statutes,  if  there  "were  several  arbitrators,  and  it  was 
intended  that  the  voice  of  a  majority,  or  any  number  short  of  the  whole, 
should  bind,  it  was  necessary  that  this  should  be  explicitly  agreed  upon 
by  the  parties ;  otherwise  the  award  of  a  majority,  &c.  would  have  been 
void.(i}i)  Now,  however,  the  same  rule  governs  as  in  cases  of  reference 
from  courts  of  record,(n)  as  we  saw  ante,  775,  §  7,  and  therefore,  in  the 
absence  of  any  stipulation  to  the  contrary,  the  award  of  a  majority  of 
the  arUtrators  is  valid  and  binding  upon  the  parties.  And  this  provision 
of  the  statute  is  unquestionably  applicable  to  all  arbitrations,  whether  the 
sobmission  be  by  parol  or  otherwise,  (o)  And  it  is  not  necessary  that  all 
tbe  arbitrators  should  concur  in  the  decision  of  every  question  which 
arises  during  the  hearing,  as  to  the  admissibility  of  evidence.  (/>)    But  it 


(g)  AmbL  245.    3  Atk.  495.    6  Ves.  ( t)  16  Joha.  227.    2  Gaines,  285.    8 

ran.  282.    S  Gaines,  166.    Vid.S  Paige,  Gowen,  70.    5  id.  197. 

124.     Neither  can  it  be  impeached,  in  (k)  2  Gaines,  234.    13  John.  264.    2 

an  action,  on  the  ground  that  it  is  against  Gowen,  638.    1  id .  117. 

law.    7  Gowen,  185.  (1)  3  Gaines,  166. 

(k)  Ante,  772,  and  irid.  2  Gaines,  820.  (m)  6  John.  39. 

9  John.  88.  (n)  11  id.  402. 

(i)  6  John.  18.  (o)  Yid.  13  id.  1B7. 


06 


(p)  3  Paige,  124. 
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18  necessary,  according  to  the  proTuions  of  the  section  just  referred  to, 
that  all  the  arbitrators  should  meet  together  i{q)  and  that  they  did-  do  09^ 
should  be  expressly  stated  in  the  award,  although,  in  one  case,- it  was 
held  that  this  might  be  shown  by  proof  other  than  the  award  itselC^r) 
But  an  arbitrator  cannot  contradict  an  award  he  has  signed. («) 

The  arbitrators  being  the  chosen  judges,  the  delegates  and  agents  oi 
the  parties,  may  bind  their  principals  to  do  any  act  touching  the  matters 
submitted,  which  the  parties  themselves  might  agree  to  do,  unless,  in« 
deed,  it  be  that  the  party  shall  cause  some  third  person  to  do  an  act, 
which  it  does  not  appear  he  has  a  right  to  require  of  him.(^)  And  there- 
fore, where  the  parties  have  power  to  transfer  real  property,  arbitra- 
tors  may  award  that  they  shall  do  it(ti) 

The  award  must  be  made  within  the  time  limited  by  the  submission, 
unless  extended  by  agreement,(v)  as  it  may  be.  And  this  stipulaticm  to 
extend  the  time  may  be  by  agreement  not  under  sealr  although  the  sub- 
mission was  by  bond.(tc)  In  such  a  case,  however,  an  action  of  debt 
upon  the  bond  itself  cannot  be  maintained ;  but  the  party  injured  by  the 
breach  of  the  agreement,  or  the  non-performance  of  the  award,  must 
seek  his  remedy  by  a  suit  upon  the  submission  implied  in  the  new  agree- 
ment, taken  in  connexion  vnth  the  bond,  or  by  an  action  upon  the  awaid 
made  in  pursuance  of  such  submission,  (a?)  Where  no  time  is  limited 
within  which  the  arbitrators  are  to  make  theur  award,  they  may  take 
their  own  time.(y) 

The  arbitrators  should  appoint  a  time  and  place  for  the  hearing;(z)  and 
see  that  both  parties  have  notice  thereof;  and  in  one  case  it  was  heM, 
that  unless  this  be  done,  the  award  is  a  nullity.(a)  It  has,  however,  been 
recently  decided,  that  a  want  of  notice  is  no  defence,  at  law,  to  an  ac- 
tion on  the  bond — ^the  party  injured  must  resort  to  the  court  of  chanceiy 
for  relief.(6)  Where  due  notice  is  given,  and  either  party  refuse  to  at- 
tend, the  arbitrators  have  power  to  proceed  and  decide  ex  parte* 

The  parol  appointment  by  arbitrators,  of  an  umpire,  is  good,  unless 
the  submission  require  it  to  be  made  in  writing.(c) 

In  relation  to  the  revocation  of  the  powers  of  the  arbitrators,  and  the 
consequent  liability  of  the  party  revoking,  vid.  ante,  687, 688 ;  in  addition 


(9)  Vid.  2  Wen.  494,  contra.    Before        (x)  Vid.  by  the  Chancellor,  5  Pdge, 

the  revised  statutes.  577,  and  the  cases  there  cited, 

(r)  7  Cowen,  290.  (v)  Kyd  on  Awards,  96. 

(s)  8  Paig^e,  124.  (x}  Vid.  ante,  775,  §  8. 

(t)  13  John.  264.  (a)  6  Cowen,  108. 

(u)  2  Cowen,  688.  (6)  5  Wen.  516. 

(«)  Kyd  on  Awards,  96.  (c)  Id. 
(to)  5  Paige,  575. 
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to  which,  it  if  proper  here  to  ob8erve»  that  before  the  revised  statutes, 
this  revocation  might  have  been  made  at  any  time  before  the  award  was 
published  ;{d)  now  it  must  be  before  the  cause  is  finally  submitted  to  the 
artntrators  upon  a  bearing  of  the  parties.(e)  This  revocation  is  not  com- 
plete till  notice  of  it  be  ^ven  to  the  opposite  party,  and  it  must  be  ac- 
cording to  the  submission,  either  by  parol  or  under  sea],(/')  and,  there- 
fore, a  submission  by  bond  or  other  instrument  under  seal,  cannot  be  re- 
voked by  parol  (^)  The  revocation  need  not  be  in  any  particular  form  ; 
any  thing  which  shows  an  intention  to  revoke,  is  sufficient.  Accordingly, 
where  the  parties  had  submitted  to  arbitration  by  bond  ;  and  two  of  them 
signed  and  sealed  a  revocation  thus :  ^  To  J.  S.  and  S.  M.,  (the  arbitra- 
tors,) and  £.  F.,  (the  opposite  party,)  we  the  subscribers  revoke.  Take 
notice,  that  the  arbitration  bonds  executed  by  us  and  you,  dated,  &c.  re- 
ferring certain  disputes,  &c.  therein  mentioned  between  us  and  you,  the 
said  E.  F.,  to  you,  the  said  J.  S.  &  S.  M.,  as  by  reference,  &c.  In  wit- 
ness. Sec.     This  was  held  sufficiently  certain  as  a  revocation.  (A) 

In  case  the  submission  be  by  parol,  it  would  be  enough  for  the  party 
revokiqg,  to  say,  in  the  presence  of  the  arbitrators  and  opposite  party,  in 
general  terms,  that  he  revokes  their  powers  under  the  submission.  If 
the  submission  be  by  an  instrument  under  seal,  it  would  be  well  that  the 
revocation  should  be  in  somethiqg  like  the  following  form : 

Form  of  revocation. 

To  A.  B.  and  C.  D. 

Take  notice,  that  I  hereby  revoke  your  powers  as  arbitrators  un- 
der the  submission  made  to  you  by  E.  F.  and  myself,  by  our  mutual 

booda,  dated,  &c.    Witness  my  hand  and  seal,  this day  — ,  1840. 

John  Dob,  [l.  s.] 

Of  this  revocation,  notice  to  the  opposite  party  should  be  given  in  this 
farm: 


:d)  Kyd  on  Awards,  82.  (g)  Id. 

(e)  Ante,  637.    2  R.  S.  449,  §  23.  (h)  1  Cowan,  335. 

[ /)  Kyd  on  Awards,  32,  33.    8  John. 
126. 
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Fbrm  of  notice  of  revocation* 
to  E.  P. 

Take  notice,  that  I  have  this  day  revoked  the  powers  of  A.  B.  and 
C.  D.,  arbitrators,  chosen  to  settle  the  matters  in  controversy  between 
us,  by  an  instrument  of  revocation,  of  which  the  following  is  a  copy. 

Yours,  &c. 

John  Doi. 

{Here  insert  copy  of  revocation,) 

Where  the  submission  is  by  two  on  the  one  side  and  one  on  the  oAtt, 
one  of  the  two  cannot  revoke  the  powers  of  the  arbitrators,  without  the 
assent  of  the  other.(i} 

As  to  the  award  itself,  one  rule  fs,  that  it  correspond  with  the  submis- 
sion ;  that  is,  the  arbitrators  must  not  exceed  the  powers  conferred  oi> 
them,  and  make  an  award  concemmg  matters  not  within  the  terms  of  the 
submission.  But  we  have  already  seen  that  an  award  may  be  void  in 
part  and  valid  as  to  the  residue.  Yid.  ante,  777.  Under  a  general 
submission  to  arbitration  by  partners,  of  accounts,  dealings,  contro- 
versies, demands,  &c.,  as  well  individually  as  partnership  concerns  and 
transactions,  an  award  giving  the  joint  -property  to  one  of  the  partners, 
and  directing  him  to  pay  the  other  partner  a  sum  in  gross,  and  to  dis- 
charge and  satisfy  the  debts  owing  by  the  firm,  is  good  and  will  be 
supported,  especially  if  there  be  no  evidence  that  the  arbitrators  have 
decided  matters  not  in  dispute  between  the  parties.  (^*)  An  award  of 
arbitrators  may  determine  a  question  of  location  or  boundary ;  and  it  is 
competent  for  the  arbitrators  to  prove  by  parol  the  conformity  of  the 
award  to  the  submission.  (A)  When  by  the  terms  of  submission  to  arbi- 
tration, the  award  is  to  be  attested  by  a  subscribing  witness,  or  is  re- 
quired to  be  made  by  the  arbitrators  in  any  other  particular  form,  the 
award  is  not  made,  and  ready  to  be  delivered  to  the  parties,  until  socb 
form  is  complied  with.(/) 

Another  rule  is,  that  the  award  must  be  final,  that  is,  it  must  make  a 
final  disposition  of  the  matters  embraced  in  the  submission,  so  that  they 
may  not  become  the  subject  or  occasion  of  future  litigation  between  the 
parties,  (m) 

The  award  must  also  be  certain — ^that  is,  the  act  awarded  to  be  done. 


(i)  12  Wen.  678.  O)  5  Paige,  676. 

(J)  6  id.  268.  (m)  12  Wen.  87^ 

(k)  12  id.  678. 
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and  the  thing  about  which  it  b  to  be  done,  should  be  bo  far  pointed  out, 
that  any  one  can  see,  or  find  out  what  steps  are  to  be  taken  in  perform- 
ing it ;  and,  accordingly,  an  award  to  finish  the  houses  or  to  pay  for  the 
Mtovcj  without  saying  what  house  or  what  stove,  is  void  for  uncertain* 
ty.(n)  So,  an  award  to  pay  the  costs  of  the  arbitration,  without  saying 
how  much  ;(o)  so  an  award  to  give  good  and  sufficient  security,  without 
defining  the  nature  of  the  8ecurity.(/>)    And  so  of  the  like  ca8es.(9) 

Where  arbitration  bonds  were  dated  August  2l8t,  1813,  and  the  award 
was  dated  August  2dd,  1818,  and  recited  bonds  dated  the  2 1st  of  August 
last  past;  it  was  held,  that  if  a  correct  recital  were  necessary,  it  should 
be  construed,  in  support  of  the  award,  to  refer  to  the  day^  i.  e.  the  21  st 
lastpastf  instead  of  the  months  i.  e.  August  lastpast,{r) 

The  authority  to  award  costs  is  necessarily  incident  to  the  power  of 
arbitrators  ;(s)  and  the  penalty  of  an  arbitration  bond  does  not  limit  their 
powers,  so  that  they  cannot  award  a  sum  beyond  it.(^) 

A  promise,  by  a  party  in  whose  favor  an  award  is  made,  to  correct 
any  mistakes  which  may  have  been  made  by  the  arbitrators,  is  void  for 
want  of  consideration  ;  at  all  events,  a  defendant  cannot  avail  himself  of  it 
by  way  of  set-ofifor  defence  in  an  action  on  the  award.(u) 

Where,  by  the  terms  of  an  award,  acts  are  to  be  performed  on  the 
same  day  by  both  parties,  it  is  incumbent  on  the  plaintifiT,  who  sues  upon 
the  award,  to  aver  performance,  or  an  offer  to  perform  on  his  part ;  and 
if  he  neglect  to  do  so,  the  defendant  may  crave  oyer  of  the  award  and 
demur  to  the  declaration,  or  plead  the  non-performance  of  the  plaintifiT  in 
bar  of  the  action,  (v) 

Proof  that  arbitrators,  before  making  an  award,  resigned  their  authori* 
ty,  and  that  such  resignation  was  accepted  by  the  parties,  is  admissible 
in  bar  of  an  action  on  the  award.(u?) 

The  above  remarks  and  directions,  with  the  forms  which  we  are  about 
togive,(l)  will,  generally,  be  a  sufiicient  guide  in  conducting  the  pro- 
ceedings of  an  arbitration. 

(1)  In  the  first  edition  of  the  treatise,  no  form  of  a  Submisflion  bond,  or  Award 
was  inserted.  The  omission  has  g^ven  rise  to  much  embarrassment  and  trouble  to 
manv  who  have  not  the  means  or  opportunity  of  referring  to  books  of  precedents. 
We  have  therefore  copied  those  forms  from  the  Clerk's  Assistant,  Pou^hkeepsie  ed. 
1834,  at  p.  p.  54, 6, 6,  7. 

(n)  2  Gaines,  286.  (r)  3  Cowen,  70. 

(o)  Id.  (a)  2  Cowen,  638. 

if)  9  John.  43.    8  Cowen,  235.  k)  7  id.  522. 

(V)  Vid.  this  rale  further  exemplified  {u)  2  Wen.  567. 

by  the  cases  cited  in  Kyd  on  Awards,  (e)  12  id.  591. 

123,  4,  128,  194,  196,  7.    Vid.  also  1  (to)  2  id.  567. 
Cowen,  117.    5  Wen.  268. 
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Ccmimon  Band  of  Arbitration* 

Know  all  men  by  these  presents,  that  I,  A«  B.,  of  the  town  of  P^  in 
the  county  of  D.,  gentleman,  am  held  and  firmly  bound  to  K  F.»  of  the 

city  of ^  merchant,  in  the  sum  of  $500  of  good  and  lawful  money 

of  the  United  States,  to  be  paid  to  the  said  E.  F.,  or  to  his  certain  attor- 
ney, executors,  administrators,  or  assigns,  for  which  payment,  to  be  weH 
and  faithfully  made,  I  bind  myself,  my  heirs,  executors,  and  administra- 
tors, firmly,  by  these  presents.    Sealed  with  my  seal ;  dated  the . 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  A. 
B.,  his  heirs,  executors,  and  administrators,  on  his  or  their  parts  and  be- 
halves, shall,  and  do,  in  all  things,  well  and  truely  stand  to,  obey,  abide 
by,  perform,  fulfil,  and  keep  the  award,  order,  arbitrament,  and  final  de- 
termination of  M.  N.,  O.  P.,  and  Q.  R.,  of,  &c.  arbitraUH's,  ihdifferently 
elected  and  named,  as  well  on  the  part  and  behalf  of  the  above  bounden 
A.  B.,  as  of  the  above  named  £.  P.,  to  arbitrate,  award,  order,  judge,  and 
determine,  of  and  concerning  all,  and  all  manner  of  action  and  actions, 
cause,  and  causes  of  actions,  suits,  bills,  bonds,  specialties,  judgments,  ex. 
ecutions,  quarrels,  controversies,  trespasses,  damages,  and  demands  what- 
soever, at  any  time  heretofore  had,  made,  moved,  brought,  commenced, 
sued,  prosecuted,  done,  suffered,  committed,  or  depending,  by  and  be- 
tween the  said  parties,  so  as  the  said  award  be  made  in  writing,  under 
the  hands  of  the  said  M.  N.,  O.  P.,  and  Q.  R.,  or  any  two  of  them,  and 
ready  to  be  delivered  to  the  said  parties  in  difference,  or  such  of  them  as 
shall  desire  the  same,  on  or  before  the day  of  ,then  this  obliga- 
tion to  be  void*  or  else  to  remain  in  full  force. 

If  it  is  intended  to  have  a  judgment  entered  on  an  awards  and  to  give 
power  to  a  court  of  record  to  modify  or  vacate  the  award  according  to  the 
statute,  the  following  clause  must  be  added  at  the  end  of  the  condition^  as 
follows  :{x) 

And  it  is  hereby  agreed,  that  a  judgment  of  the  supreme  court  of  ju- 
dicature of  the  people  of  the  state  of  New- York,  {or  of  the  court  of  com- 
mon pleas  of  Saratoga  county,)  shall  be  rendered  upon  the  award  to  be 
made  pursuant  to  the  above  submission.  A.  B.  [l.  s.] 

Form  of  an  award  that  one  party  shall  pay  money  unto  the  other,  and 
convey  an  interest  as  lessee  for  years  in  land.  All  suits  to  cease.    Par'* 
ties  mutually  to  give  general  releases. 
To  all  to  whom  these  presents  shall  come,  A.  A.,  of——-,  C.  C,  of  -^-» 

and  D.  U.,  of ,  send  greeting.     Whereas,  divers  suits,  disputes,  con- 

(x)  Vid.  ante,  776,  §  1.    Vid.  alto  2  R.  S.  447,  8,  9. 
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troTersies  and  differences,  have  happened  and  arisen,  and  are  now  de- 

pendmg  between  E.  E.,  of ^  and  R  F.,  of ,  for  pacifying,  com-' 

posing  and  ending  whereof,  the  said  E.  E.  and  F.  F.  have  bound  them- 
selves each  to  the  other,  in  the  penal  sum  of  9500,  by  several  bonds  or 
obligations,  bearing  date last  past,  before  the  date  hereof,  with  con- 
dition thereunder  written,  to  stand  to,  obey,  abide,  perform,  and  keep  the 
award,  order,  arbitrament,  final  end  and  determination  of  the  said  A«  A., 
C.  C.  and  D.  D.,  arbitrators  indifferently  named,  elected  and  chosen,  as 
well  on  the  part  and  behalf  of  the  said  E.  E.  as  of  the  said  F.  F.,  to  arbi- 
trate, award,  adjudge,  and  determine,  of  and  concerning  all,  and  all  manner 
of  action  and  actions,  cause  and  causes  of  actions,  suits,  bills,  bonds, 
judgments,  executions,  quarrels,  controversies,  trespasses,  damages,  and 
demands  whatsoever,  at  any  time  or  times  theretofore  had,  made,  com- 
menced, sued,  prosecuted,  or  depending,  by  or  between  the  said  parties,  or 
either  of  them,  so  as  the  said  award  should  be  made  in  writing,  under 
the  hands  and  seals  of  the  said  arbitrators,  or  any  two  of  them,  ready  to 
be  delivered  unto  the  said  parties,  or  such  of  them  as  should  require  the 
same,  on  or  before  the day  of  this  instant ,  as  by  the  said  obli- 
gations and  conditions  thereof,  it  doth  and  may  appear :  Now  know  ye, 
that  the  said  A.  A.,  C.  C,  and  D.  D.,  taking  upon  them  the  charge  and 
burden  of  the  said  award,  and  having  deliberately  heard  the  allegations 
and  proofs  of  both  the  said  parties,  do,  by  these  presents,  arbitrate,  award, 
order,  decree  and  adjudge,  of  and  concerning  the  premises,  in  manner 
and  form  following,  that  is  to  say, 

Firstf  they  do  award,  order,  decree  and  adjudge,  that  tl^e  said  F.  F.,  or 

his  heirs,  shall  and  do,  on  or  before  the day  of next  ensuing 

the  date  hereof,  make  and  execute  a  good  and  sufficient  conveyance  of  his 
interest  as  lessee  for  years  of  a  certain  farm  in  the  possession  of  the  said 
F.  F.,  situate ,  pursuant  and  according  to  the  true  intent  and  mean- 
ing of  certain  articles  of  agreement,  bearing  date  on  or  about  the 

day  of  ■»  and  made  between  the  said  F.  F.  of  the  one  part,  and  the 
said  £.  E.  of  the  other  part,  or  as  near  the  same  as  the  present  circum- 
stances will  admit. 

And  ahOf  the  said  arbitrators  do  further  award,  decree  and  adjudge, 
that  the  said  F.  F.,  his  executors,  or  administrators,  shall  and  do,  on  or 

before  the day  of next  ensuing  the  date  hei^of,  pay,  or  cause 

to  be  paid,  unto  the  said  E.  E.,  his  executors  or  administrators,  at,  or  in  the 

now  dwelling  house  of  the  said  E,  E.,  in aforesaid,  the  sum  of  fifty 

dollars,  m  fiiU  payment,  discharge  and  satisfaction,  of  and  for  all  monies, 
debtii  duties,  due  or  owing  unto  the  said  £•  £.,  by  the  said  F.  F.,  upon 
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any  account  whatsoever,  at  any  time  before  their  entering  into  the  said 
bonds  of  arbitration,  as  aforesaid. 

And  alsOf  the  said  arbitrators  do  hereby  further  award,  order,  decree, 
and  adjudge,  that  all  actions  and  suits  commenced,  brought  or  depend^ 
ing,  between  the  said  £.  £•  and  F.  P.,  for  any  matter,  cause  or  thing  what* 
soever,  arising  or  happening  at  the  time  of,  or  before  their  entering  into 
the  said  bonds  of  arbitration,  shall^  from  henceforth,  cease  and  determinCt 
and  be  no  further  prosecuted  or  proceeded  in  by  them,  or  either  of  them, 
or  by  their,  or  cither  of  their  means,  consent,  or  procurement. 

And  lastly^  the  said  arbitrators  do  hereby  further  award,  order,  adjudge, 

and  decree,  that  the  said  E.  £.  and  F.  F.  shall  and  do,  within  the  space 

of  two  days  next  ensuing  the  date  of  this  present  award,  seal  and  execute 

unto  each  other,  mutual  and  general  releases  of  all  actions,  cause  and 

causes  of  actions,  suits,  controversies,  trespasses^  debts,  duties,  damages, 

accounts,  reckonings,  and  demands  whatsoever,  for  or  by  reason  of  any 

matter,  cause,  or  thing  whatsoever,  from  the  beginning  of  the  world  to 

the  day  of  the  date  of  the  said  bonds  of  arbitration,  as  aforesaid.    In  taU* 

ness  whereof,  the  said  arbitrators  to  this  present  award  have  set  their 

hands  and  seals,  this day  of  — — ,  dec. 

[&ab.] 

On  application  to  a  justice  of  the  peace,  for  a  subpoena  to  compel  the 
attendance  of  witnesses  before  arbitrators,  according  to  the  provisions  of 
the  statute,  cited  ante,  775,  §  6,  it  would  seent  that  he  may  issue  the  sub- 
poena without  any  proof  whatever.  The  present  statute,  unlike  the  for- 
mer act,(y)  does  not  expressly  require  proof  that  a  submission  has  been 
made.  It  would  be  well,  however,  in  all  cases,  for  the  justice  to  take 
proof  of  the  submission,  by  the  oath  of  the  party  or  some  third  person 
applying  in  his  behalf.  The  oath  to  be  administered  may  be  in  the  fol- 
lowing form : 

Farm  of  the  oath. 

You  do  swear  that  you  will  make  true  answers  to  such  questions  as  I 
shall  put  to  you,  touching  the  necessity  and  propriety  of  my  issuing  a  sub- 
poena, upon  your  present  appUcation  therefor.(z) 

On  being  satisfied  from  the  answers  of  the  party,  under  oath,  that  a 
submission,  &c.  has  been  made,  a  subpoena  issues  in  the  following  form : 


(y)  Lawf  of  1824,  p.  S85,  §  11.    Vid.       («)  Vid.  ante,  464. 
alio  Laws  of  1813,  p.  899,  §  28. 
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Subpana  to  appear  before  arbitratan. 

The  People  of  the  State  of  New- York :  To  A.  B.,  C.  D.,  and  E.  P. 
ToUy  and  each  of  you,  are  commanded  personally  to  appear  and  attend  at 
the  Inn  of  Lyndes  Emerson,  in  the  town  of  Wilton,  in  the  county  of  Sar- 
atoga, on  the  first  day  of  September  next,  at  ten  o'clock  in  the  forenoon 
of  that  day,  before  G.  H.,  J.  K»  and  L.  M.,  arbitrators  chosen  to  deter- 
mine a  controversy  between  N.  0.»  and  P.  Q.,  then  and  there  to  testify 
as  a  witness  in  relation  thereto,  before  said  arbitrators,  on  the  part  of  tbud 
said  N.  O.  Hereof  fail  not  at  your  peril.  Given  under  my  hand»  this 
tenth  day  of  August,  1840. 

Seth  Perry,  Justice  of  the  Peace. 

The  form  of  proceeding  against  a  witness  who  neglects  or  refuses  to 
attend,  after  having  been  duly  subpoenaed,  is  the  same  in  proceedings  be- 
fore arbitrators  as  in  causes  before  justices  of  the  peace.  Vid,  ante,  775, 
§  6.  We  therefore  reserve  this  subject  for  future  consideration,  with  the 
simple  remark,  that  the  forms  which  we  shall  hereafter  give,  applicable 
to  proceedings  against  witnesses  neglecting  to  attend  before  justices,  will 
serve  every  purpose  in  like  proceedings  before  arbitrators,  with  some 
very  slight  verbal  alterations,  which  will  readily  suggest  themselves. 

Form  ofihe  oath  to  be  administered  to  a  witness  before  arbitrators. 

You  do  swear  that  the  evidence  you  shall  give  to  these  arbitrators, 
(or  this  arbitrator^)  touching  or  concerning  the  matters  in  difference  sub- 
mitted for  their  {or  his)  determination  and  award,  by  and  between  N. 
0.,  of  the  one  part,  and  P.  Q.,  of  the  other  part,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.  (%) 

The  statute  abo  requires  that  the  arbitrators  shall  be  sworn.(a)  And 
such  oatby  as  also  the  oaths  to  witnesses,  may  be  administered  by  any 
judge  of  a  court  of  record,  or  by  a  justice.  (6)  The  oath  to  arbitrators 
may,  unquestionably,  be  dispensed  with,  by  consent  of  parties,  notwith- 
standing the  statute,  yet  it  is  advisable  in  all  cases,  that  it  should  be  ad- 
ministered.   It  may  be  in  the  following  form : 


ix)  Vid.  ante,  464.  (5)  Id.  §  5. 

(a)  Id.  776,  §  4. 
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Form  of  the  oath  to  be  administered  to  the  arbitrators. 

You  and  each  of  you  do  swear  that  you  will  faithfully  and  fairly  hear 
apd  examine  the  matters  in  coDtroversy,  submitted  to  you  as  arbitrators, 
hy  and  between  N.  O.,  of  the  one  part,  and  P.  Q*,  of  the  other  part,  and 
a  just  award  thereof  make,  according  to  the  best  of  your  understanding.(c) 

For  a  full  collection  of  authorities  on  the  subject  of  awards,  vid.  Cowen 
&  HilFs  Notes  to  Phil.  £t.  1025  to  1043. 

ACCORD  AKD  SATISFACTION. 

This  is  another  remedy  by  the  act  of  the  parties.  Instead  of  calling 
in  the  aid  of  arbitrators,  they  adjust  the  difference  themselves,  determine 
what  the  party  in  default  is  to  do,  in  satisfaction  of  the  claim  or  demand 
against  him  ;  and  when  such  agreement  is  executed,  it  is  a  complete  bar 
of  an  action  for  the  demand  thus  satisfied,  and  may  be  set  up  as  a  defence 
therein,  by  a  special  plea,  the  same  as  a  former  recovery,  or  award. 
The  settlement  or  agreement  to  take  up  satisfied  with  such  enactor 
things  is  called  an  accord.  When  the  act  is  done,  or  the  thing  is  actually 
delivered  or  paid,  pursuant  to  the  accord^  this  becomes  a  satisfaction  ; 
for  the  demand  is  then  not  only  settled^  but  satisfied.  This  is  distinguish* 
able  from  payment  or  performance,  which  are  always  in  fulfilment  <^ 
some  contract  between  the  parties  in  the  very  terms  of  the  contract,  at 
least  in  kind,  though  not  perhaps  strictly  at  the  day ;  whereas,  accord  and 
satisfaction  is  the  substitution  of  some  collateral  thing  in  lieu  of  payment 
or  performance,  cither  before  or  after  a  breach  of  the  contract ;  or  it  may 
be  the  receipt  of  a  sum  of  money,  or  other  thing,  in  satisfaction  for  some 
wrong,  (d) 

FORM  OF  THE  PLEA. 

That  afler  the  cause  of  action  stated  in  the  declaration  of  the  said  P. 
arose,  viz.  on,  &c.  the  said  D.  delivered  to  the  said  P.,  one  silver  watch, 
and  the  said  P.  then  received  the  same,  in  full  satisfaction  and  discfaaige 
of  the  claim  set  forth  in  the  said  declaration. 

This  plea  can  easily  be  adapted  to  the  delivery  of  any  other  article,  or 
a  sum  of  money,  promissory  note,  or  the  assignment  of  a  chose  in  action, 
or  the  performance  of  any  other  act  in  satisfaction,  dec 


(c)  Vid.  ante,  464.  (d)  Vid.  8  Black.  Com.  15,  16.    9 

Co.  79. 
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Accord  without  satisfaction  is  no  bar.    Thus,  though  the  plaintiS*  had 
agreed  to  take  a  watch,  as  in  the  last  plea,  this  alone  would  not  bar  the 
action,  even  though  the  watch  had  been  tendered  and  refused,  (e)     It  is 
true  that  some  of  the  judges  thought,  in  the  ci^se  in  3  John*  Cas.  24S, 
that  where  the  agreement  to  make  satiafi^ction  is  such  as  to  i^ord  a  rem- 
edy upon  it  by  action,  a  tender  alone  is  sufficient ;  that  case,  however,  is 
better  put  upon  the  ground  that  the  plaintiff  had  done  therein  what  was 
equivalent  to  an  actual  acceptance,(/)    And  in  19  Wen.  616,  517,  Mr, 
Justice  Bronaon  after  stating  the  rule  as  above,  remarked :  "  It  has  been 
said  that  a  different  rule  was  laid  down  in  3  John.  Cas.  243 ;  but  the  re- 
mark is  not  well  founded.    The  question  there  was  one  of  evidence— ^not 
of  pleading.    Thompson,  J.  said,  there  were  *  circumstances  from  which 
the  juiy  might  infer  an  actual  acceptance  at  the  place  where  the  coal 
lay,  and  that  they  were  there  at  the  risk  of  the  plaintiffs.'    And  Kent,  J. 
said,  there  were  facts  from  which  the  jury  might  infer  an  acceptance  on 
the  part  of  the  plaintiffs,  and  that  they  were  concluded  by  their  declara- 
tions from  denying  an  acceptance.**    If  the  parties  agree  that  the  debtor 
shall  pay  a  certain  sum,  or  perform  any  act,  as  a  satisfaction  at  a  future 
day,  this  agreement  cannot  be  pleaded  in  bar  to  an  action  brought  be- 
fore the  period  has  arrived  ;  the  mere  promise  being  no  satisfaction. (^) 
Such  was  the  case  in  2  T.  R.  24 ;  the  court  saying  that  the  promise  was 
a  nudum  pactum  in  its  creation,  for  want  of  consideration,  and  therefore 
not  binding,  unless  executed.    But  in  a  recent  case,  2  Bam.  &  Adolph. 
328,  the  same  court,  although  impliedly  recognizing  the  authority  of  the 
former  case,  by  indicating  a  distinction,  seem  to  have  taken  new  ground. 
The  latter  case  was  this— a  debtor,  being  unable  to  meet  the  demands  of 
bis  creditors,  they  signed  an  agreement,  with  the  assent  of  the  debtor,  to 
accept  payment  by  his  covenanting  to  pay  two  thirds  of  his  annual  income 
to  a  trustee  of  their  nomination,  and  give  a  warrant  of  attorney  a?  collat- 
eral  security.     The  creditors  never  nominated  a  trustee,  and  the  agree- 
ment was  not  acted  upon,  and  one  of  the  creditors  brought  an  action 
against  the  debtor  for  his  demand— the  debtor  appeared  to  have  been  al- 
ways willing  to  perform  his  part  of  the  engagement ;  held,  that  the  agree- 
ment, though  not  properly  an  accord  and  satisfaction,  was  still  a  good  de- 
fence  under  the  general  issue,  as  it  constituted  a  valid  new  contract  be- 
tween the  creditor  and  the  debtor,  capable  of  being  immediately  en- 


1  /?  U™    f^    V1ii^t^o«?^o^^-  <«^>  Y'^'  ^^^'  ^»  Con.  286,  and  the 

i\^\?^^l'2^^  ^\^n     L?-  <^"««  there  cited.    But quere.    It  would 

flwln   nd^K  ^'  ,  Y"?^",'  ^fi>^o  •^®'"'  ***  »f  ^^"^  '^M  a  new  a»d  good 

19  Wen.  516.    5  Dowl.  &  Ryl.  188.    3  considentUon,  mutuaUy  binding  at  tS  the 

^\%?rTa?^'  ^         o              .  accord,  it  would  be  sufficient  in  such 

(/)  Vid.  16  John.  88,  per  Spencer,  J.  caie.    id. 
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forced,  and  the  consideration  for  which,  to  each  creditor,  was  the  for- 
bearance of  the  rest,  and,  as  there  appeared,  no  failure  of  performance  on 
the  part  of  the  debtor.    Yid.  Chit,  on  Con.  3d  Am.  ed.  285,  286,  in  note. 
The  assignment  and  acceptance  of  a  chose  in  action  is  a  good  satisfac- 
tion. (A)    Accordingly,  when  a  creditor,  on  a  compromise  with  his  debtor, 
accepts  the  note  of  a  third  person  for  a  sum  less  than  the  debt  due  to 
him,  in  full  payment  of  such  debt,  the  transfer  and  acceptance  of  such 
note  may  be  pleaded  as  an  accord  and  satisfaction  in  bar  of  an  action 
for  the  recovery  of  any  portion  of  the  debt  beyond  the  sum  secured  by 
the  note.(t)    But  the  acceptance,  by  a  creditor,  of  a  dividend  under  a 
voluntary  assignment  made  by  a  debtor  without  the  concurrence  of  his 
creditor,  and  without  an  agreement  on  the  part  of  the  creditor  to  accept 
the  assignment  in  satisfaction  of  his  debt,  is  not  a  bar  to  an  action  for  the 
balance  of  the  debt.(^')    And  although  a  creditor  who  has  signed  a  com- 
position deed,  and  released  his  debtor  from  all  demands,  cannot,  in  gene- 
ral, sustain  an  action  against  such  debtor  for  any  demand  arising  or  con- 
tract existing  at  the  time  of  such  composition  ;  still,  where  such  debtor 
had  fraudulently  released  a  judgment  assigned  by  him  to  his  creditor  long 
previous  to  such  composition,  and  the  creditor  signed  the  composition 
deed  in  ignorance  of  the  fraud  committed  upon  him  ;  it  was  held,  that  not- 
withstanding the  composition  and  release,  an  action  lay  at  the  suit  of  the 
creditor,  for  a  breach  of  the  covenants  contained  in  the  assignment.(A:) 
Payment  of  a  less  sum,  after  a  debt  is  due,  in  satisfaction  thereof,  is  not 
a  good  plea  ;(/)  (1)  though  a  payment  of  the  whole  debt  without  the  in- 
terest would  bar  the  action  ;(m)  and  so  would  the  payment  of  a  less  sum, 
if  made  and  received  in  satisfaction  of  the  debt  before  it  falls  due.(n)     The 
performance  of  one  of  two  things  stipulated  for  by  an  accord,  is  nuga- 
tory, and  where  it  was  agreed  that  the  plaintiff  and  defendant  should 
each  deliver  up  his  part  of  an  indenture  to  be  cancelled,  and  the  defend- 
ant had  delivered  up  his  part,  this  was  held  no  accord  and  satisfaction.(o) 
Where  the  plaintiff  agrees  to  receive  any  thing  in  satisfaction  of  his  claim, 
a  delivery  thereof  to  a  person  appointed  by  him  to  receive  it,  is  equivalent 
to  a  receipt  thereof  by  himself,  and  shall  be  adjudged  a  satisfaction. (p) 


(l)Yet  an  accord  and  gatisfaction  of  the  condition  of  a  penal  bond  after  thedaj 
of  payment,  is  a  good  bar  to  an  action  on  the  bond.    7  Cowen,  224. 


(h)  6  John.  386.     1  Taunt.  526.    5  (k)  15  id.  351. 

East,  230.    Vid.  3  Wen.  66.  (1)6  John.  271.     17  id.  169, 

(i)  14  Wen.  116.    Vid.  also  20  John.  (m)  5  John.  271. 

76.    1  Wen.  172.    3  id.  68.    8  Cowen,  (»)  2  Lev.  81. 

79.  (o)  1  Ld.  Raym.  203.    9  Lev,  189. 

(i)  14  Wen.  100.  (p)  16  John.  86, 


1 

I 
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A  deed  before  breach,  cannot  be  discharged  by  accord  and  satisfaction 
without  a  deed,  but  etfter  breach,  accord  and  satisfaction  without  deed  is 
a  good  plea*  The  satisfaction  must  be  a  reasonable  one.  Generally 
speaking,  the  more  acceptance  of  a  less  sum,  is  not,  in  law,  a  satisfaction 
of  a  greater ;  and  this  though  an  additional  security  be  given.  Howev- 
er, an  agreement  between  a  debtor  and  creditor,  that  part  of  a  large 
sum  due  should  be  paid  by  the  debtor,  and  accepted  by  the  creditor  as 
a  satisfaction  for  the  whole,  might,  under  special  circumstances,  operate 
as  a  discharge  of  the  whole  ;  but  then  the  legal  effect  of  such  an  agree* 
ment  might  be  considered  to  be  the  same  as  if  the  whole  debt  had  been 
paid»  and  a  part  bad  been  returned  as  a  gift  to  the  party  paying.  The 
mere  fulfilment  of  an  act  which  a  party  is  bound  in  law  to  perform,  is  no 
sausfaction.  Conferring  a  benefit  to  a  third  person,  at  the  debtor's  re- 
quest is  8UJfficient.(g) 

The  satisfaction  should  proceed  from  the  party  who  wishes  to  avail 
himself  of  it ;  for  where  it  proceeds  from  a  stranger,  it  is  a  nullity.(r) 

OP  THB  PLBA  OF  TENDER. 

Before  proceeding  to  the  consideration  of  this  plea,  it  may  be  well  to 
examine,  briefly,  the  law  in  regard  to  paying  money  into  court.  This 
substitute  for  a  tender  is  of  great  practical  importance,  and  of  frequent 
occurrence  in  justices'  courts. 

If  the  defendant  be,  in  point  of  fact,  indebted  to  the  plaintiff,  in  an  ac- 
tion on  contract^  but  dispute  the  amount  claimed  of  him,  he  may  either, 
tender  to  the  plaintiff  the  amount  which  he  supposes  to  be  due,  (on  which 
subject  ftiore  at  large  hereafter  ;)  or  he  may  pay  that  amount  into  court 
and  have  it  considered  as  stricken  out  of  the  declaration.  The  latter  is 
the  safest  course,  for  though  the  payment  of  money  into  court  subjects  the 
defendant  to  costs,  up  to  the  time  of  paying  it  in,  yet  if  the  defendant 
plead  a  tender,  and  the  plaintiff  take  issue  thereon,  and  the  defendant  fail 
in  proving  it,  he  will  thereby  subject  himself  to  all  the  costs  of  the 
cau8e.(j)  In  courts  of  record,  the  paying  of  money  into  court  is  often 
resorted  to,  in  the  place  of  a  tender ;  and  certain  rules  in  regard  to  the 
mode  of  making  this  payment  are  established  in  such  courts,  which  have 
little  or  nothing  to  do  with  the  proceedings  in  like  cases  before  justices. 
The  rules  of  practice  in  the  former  courts,  which  relate  to  this  subject* 
should,  however,  be  adhered  to,  so  far  as  they  well  can  be,  consistently 


(?)  Vid.  Chit  Bl.  3d  Book,  p.  15, 16,        (r)  19    Wen.    408.    6  John.  37.    5 
in  notes,  and  the  cases  there  cited,  iiius-    East,  294. 
trating  the  above  doctrine.  (s)  Vid.  Grah.  Prac.  2d  ed.  o32. 
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with  the  difference  in  the  organization  and  proceedings  of  the  two  tribu- 
nals. It  seems  to  be  the  established  practice  of  the  supreme  court,  to 
permit  the  defendant  to  make  his  payment  into  court,  at  any  time  before 
plea  pleaded,  on  a  common  rule  which  he  is  authorized  to  enter,  by 
which  it  is  ordered,  that  the  defendant  have  leave  to  bring  into  court,  the 
sum  admitted,  and  that  thereupon,  unless  the  plaintiff  shall  aocepi  tbereoC 
with  costs  to  be  taxed,  in  full  discharge  of  his  action,  the  said  sum  shall 
be  struck  out  of  the  declai*ation,  and  shall  be  paid  out  of  court,  to  the 
plaintiff  or  his  attorney ;  and  that  on  the  trial  of  the  issue,  the  plaintiff 
shall  not  be  permitted  to  give  evidence  for  the  sum  brought  into  court.(f) 
This  payment  into  court  may  be  made,  even  after  plea,  in  the  supreme 
court,  upon  obtaining  a  judge's  order  for  that  purpose.(ti)  It  wouM 
seem,  in  analogy  to  the  above  practice  in  courts  of  record,  that  a  defend* 
ant  in  a  justice's  court  may,  of  course,  make  his  payment  into  court,  at 
any  time  before  plea,  and  perhaps  after,  if  permitted  by  the  justice.  But 
what  course  should  he  pursue  in  regard  to  the  payment  of  costs  ?  We  have 
seen  that  in  the  supreme  court,  the  defendant  brings  into  court  the  sum 
which  he  supposes  and  admits  to  be  due,  and  then  awaits  the  taxation  of  the 
plaintiff's  costs;  but  in  justices'  courts  no  such  practice  can  prevaiL 
The  costs  are  to  be  taxed  and  settled  by  the  justice — ^no  bill  is  prepared 
by  the  party  and  taxed  on  notice  as  in  courts  of  record.  And  hence  the 
necessity,  as  we  presume,  of  paying  to  the  justice,  not  only  the  amount 
acknowledged  to  be  due,  but  of  requiring  of  the  justice  a  statement  of 
the  amount  of  costs  incurred  by  the  plaintiff  up  to  that  time,  and  then  of 
paying  in  that  amount  in  addition. 

After  the  money  is  thus  paid  into  court,  the  defendant  may  plead  the 
general  issue  and  payment,  and  under  these  pleas,  may  avail  himself  of 
the  payment  to  the  justice,  the  same  as  if  paid  to  the  plaintiff  before  suit 
brought  i{v)  or  he  may,  undoubtedly,  interpose  a  pica  confessing  the^cauae 
of  action  to  the  extent  of  his  payment,  alleging  it  to  have  been  made,  and 
the  general  issue,  and  such  other  defence  as  he  pleases,  to  the  residue. 

In  what  cases  the  defendant  may  pay  money  into  court.  The  general 
rule  is,  that  he  may  do  it,  in  cases  where  the  sum  demanded  is  a  sum 
certain,  or  capable  of  being  ascertained  by  mere  computation.  Thus,  it 
is  allowed  in  assumpsit  and  covenant,  where  the  breach  is  the  non-payment 
of  money.  But  is  not  permitted  in  actions  on  the  case,  trespass,  trover,  nor, 
as  a  general  rule,  in  any  case  where  the  damages  are  unliquidated.  If  the 
defendant  pay  money  into  court,  in  a  case  where  he  is  not  allowed  to  do 


(t)  Id.  534.    S  Cowen.  337.  (o)  Vid.  3  Oowen,  336. 

(11)  Id.  and  the  casM  there  cited. 
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■o,  the  plaintiff,  by  taking  it  out,  will  thereby  waive  the  irregularity,  and 
the  efiect  of  it  will  then  be  the  same,  as  if  it  had  been  paid  in  on  a  mere 
money  demand.  The  defendant  may  pay  money  into  court  upon  one  or 
more  of  several  counts  in  a  declaration,  but  be  cannot,  in  such  case,  de- 
mur to  the  other  counts ;  nor  can  money  be  paid  into  court  on  part  of  a 
count  (it) 

In  regard  to  the  amount  to  be  paid  in,  as  the  object  is  to  save  the  de- 
fendant the  further  costs  of  the  suit,  in  case  the  plaintiff  elect  to  pro- 
ceed,  care  should  be  tdien  to  pay  in  enough  to  satisfy  the  claim  admitted 
by  the  defendant,  together  with  interest,  when  recoverable,  which  should 
be  calculated  up  to  the  time  of  the  payment  into  court,  and  not  merely 
to  the  commencement  of  the  action,  (x) 

Proceedings  after  payment.  Where  money  has  been  paid  into  court, 
the  plaintiff  may  in  all  cases  take  it  out,  and  then  either  accept  it  in  sat- 
isfaction of  his  debt,  or  may  proceed  in  his  action,  at  his  option.(y)  No 
^estion  of  costs  can  in  such  case  arise,  so  far  as  the  plaintiff's  liability  to 
the  defendant  is  concerned,  even  though  the  plaintiff  proceed  and  is  de- 
feated in  his  action  ;  for  he  has  already  received  the  costs  up  to  the  time 
of  payment,  and  I  know  of  no  form  of  judgment  by  which  he  can  be 
compelled  to  refund.  The  case  is  different  in  courts  of  record,  for  there, 
as  we  have  seen,  no  costs  are^  in  the  first  instance  paid,  and  therefore  if 
the  plaintiff  proceed  to  trial,  and  the  judgment  be  against  him,  he  will 
not  be  entitled  even  to  costs  to  die  time  of  paying  the  money  into 
court(z)  If  the  judgment  be  in  favor  of  the  defendant  he  recovers  his 
costs  of  defence,  subsequent  to  the  time  of  payment,  (a) 

If  the  plaintiff  proceed  to  trial,  and  do  not  prove  a  debt  or  damages 
beyond  the  sum  paid  into  court,  he  may  be  non-suit,  or  have  final  judg- 
ment ga  against  him,  with  costs  as  in  other  cases.  But  if  he  wish  to  dis- 
continue the  action  before  trial,  having  proceeded  in  it  after  the  money 
was  paid  in,  he  may  do  so,  on  payment  of  the  defendant's  costs  after  that 
time,  or  may  discontinue  as  in  other  cases,  suffering  judgment  for  costs  to 
go  against  him.  (A) 

Effect  cf  paymenJt  into  court.  The  true  rule  is,  that  payment  of 
money  into  court,  admits  the  cause  or  causes  of  action  stated  in  the  dec- 
laration, to  the  amount  paid  in,  and  nothing  more.  Beyond  that  amount 
the  defendant  may  make  his  defence.  And  hence,  where  a  declaration 
contained  a  count  on  a  promissory  note,  and  the  common  money  counts, 
and  the  money  was  paid  in  generally ;  it  was  held  that  the  defendant 


(to)  Vid.  Grab.  Prae.  9d  ed.  588,  and  (x)  Id.  586. 

tte  cases  there  cited.  (a)  Id.    8  Wen.  826.  ^ 

(x)  Id.  684.  (b)  Vid.  Grab.  Prae.  ad  ed.  587. 
(y)  Id.  585. 
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was  not  thereby  precluded  from  going  into  evidence,  to  ihow  the  totil 
failure  of  the  consideration  of  the  note,  in  bar  of  the  action,  or  a  partial 
failure,  in  mitigation  of  damages,  (c) 

The  payment  of  money  into  court,  is,  so  far  as  proceedings  in  justices' 
courts  are  concerned,  very  much  the  same  thing  as  a  tender  after  suit 
brought^  which  we  shall  hereafter  consider  more  particularly.  In  the 
former  case  the  money  is  paid  to  the  justice^  and  in  the  latter,  directly  to 
the  plaintiff. 

FORM  OF  A  PLBA  OF  TBNDBR,  BEFORE  SUIT  BRO0OHt*, 

In  assumpsit,  on  a  contract  to  pay  money. 
As  to  all  the  claim  of  the  said  P.,  mentioned  in  his  declaration,  except 
ten  dollars,  parcel  of  the  amount  claimed  by  the  said  P.,  the  said  D.  says, 
that  he  did  not  undertake  and  promise  in  manner  and  form  as  the  said 
P.  hath  above  thereof  complained.  And  as  to  the  said  ten  dollars  the 
said  D.  says,  that  after  the  said  ten  dollars  became  due,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c.  he  was  ready  and  willing,  and 
offered  and  tendered  to  pay  to  the  said  P.,  the  said  sum  of  ten  dollars,  to 
receive  which,  the  said  P.  then  and  there  refused ;  and  the  said  D.  has 
always  before,  and  ever  since  the  time  of  the  said  tender  and  refusal 
been,  and  still  is  ready  to  pay  the  said  P.,  the  said  ten  dollars^  and  now 
brings  the  same  into  court,  ready  to  be  paid  to  the  said  P. 

In  like  manner,  a  tender  may  be  pleaded  to  part,  and  a  set  off  to  the 
residue,  or  a  payment,  and  the  statute  of  limitations,  &c.  and  these  pleas 
may  be  adapted  either  to  the  whole  declaration,  or  to  the  separate  count 
to  which  they  are  thought  pioper  to  be  applied.  In  what  cases  a  tender 
shall  be  deemed  inconsistent  and  inadmissible  with  other  pleas,  vid.  ante, 
715, 716.     4  T.  R.  194. 

The  above  form,  with  the  remarks  which  follow,  may  also,  with  a  lit- 
tle variation,  be  applied  to  a  sealed  contract  for  the  payment  of  money. 

Plea  of  tender  in  specific  articles^  to  an  action  on  the  following  proa^ 

issory  note. 

«  LisBoir,  December  61ft,  1815. 
«  For  value  received,  we  jointly  and  severally  promise  Samud  Avenf 
4*  Son,  in  sixty  days  from  date,  seven  hundred  thirty-four  dollars,  seven- 
ty-six cents,  in  cotton  yarn,  at  ten  per  cent,  below  the  wholesale  fiictoiy 
prices,  to  be  delivered  at  the  Lisbon  coUonfactory  store. 

JosiAH  Rose,  as  ag't  L.  C.  F. 
Alexander  Stewart. 


(c)  2  Wen.  431.    Vid.  also  Qrah.  Prac.  2d  ed.  537  to  540,  and  the  cases  there  cited. 


FORMS  OF  SPECIAL  PL£AS  IN  BAR.  703 

That  the  4th  day  of  February,  1816,  was  Sunday  ;{d)  that  on  the  next 
day,  the  said  D.  having  waited  at  the  said  store  until  the  uttermost  con- 
Tenient  hour  of  the  day,  did  then,  to  wit,  between  three  o'clock  P.  M. 
and  sun  set,  offer  and  tender  to  the  said  P.,  in  cotton  yam  of  a  good  and 
merchantable  quality,  warp  and  woof,  at  ten  per  cent  below  the  whole- 
sale factory  prices,  in  value  •734,76,  that  is  to  say,  I02&.  No.  20 — lOlb. 
No.  19,  &c.  {specifying  (he  number  and  the  loeight  of  each,)  in  full  pay- 
ment and  satisfaction  of  the  note  in  suit ;  which  the  said  P.  refused  to 
receive ;  and  that  the  said  D.  carefully  deposited  the  said  yam,  thus  ten- 
dered, in  the  said  store,  and  there  left  the  same  for  the  use  and  benefit  of 
the  said  P.,  as  their  proper  goods  and  estate.  Yid.  this  plea  in  sub- 
stance, in  2  Conn.  R.  69,  70.  It  is  clearly  not  necessary,  as  was  done  in 
that  plea,  to  state  that  the  defendants  notified  the  plaintiffs  of  the  time 
and  place  of  delivery,  and  that  they  refused  to  attend,  &c.  For  the 
time  and  place  is  specified  in  the  note.    Id.  74,  per  Edmund,  J. 

There  is  a  material  distinction  between  the  efiect  of  a  tender  in  money 
due  upon  a  contract,  and  a  tender  of  specific  articles.  In  the  former 
case,  ^though  a  tender  be  made,  and  the  plaintiff  refiises  the  money,  yet 
the  tender  cannot  be  pleaded  in  bar  of  the  action,  neither  in  debt  nor  as- 
sumpsit, but  in  bar  of  the  damages  only,  i.  e.  interest  and  costs ;  for  the 
debtor  shall  nevertheless  pay  his  debt.(e)  But  the  consequences  of  a 
regular  tender  and  refusal,  where  the  articles  are  cumbrous,  and  wiU 
subject  the  party  tendering  to  a  charge  in  order  to  keep  them,  as  cattle, 
or  any  articles  requiring  warehouse  room,  which,  indeed,  embraces  al- 
most every  article  except  money,  are  a  complete  discharge  of  the  con- 
tract for  delivery,  and  the  party  is  not  bound  to  hold  himself  ready,  or  as 
the  common  saying  is,  to  keep  the  tender  good,  as  in  case  of  money ;  but 
he  holds  the  articles  as  bailee,  at  the  risk  of  the  person  to  whom  they 
have  been  tendered,  subject  indeed  to  be  demanded  of  him,  or  any  other 
person  into  whose  hands  they  may  come,  and,  if  refused,  an  action  of 
trover  will  lie  for  their  value.(/)  If  the  tenderer  dispose  of  the  goods, 
he  win  be  answerable  for  the  avails  ;(g)  but  he  is  not  responsible  for 
their  safe  keeping(A) — ^his  duty,  in  this  particular,  bears  a  very  near  re- 
semblance to  that  of  an  accidental  finder  of  goods,  mentioned  ante,  349, 


(d)  2  Conn.  R.  69.    Ante,  197.  (/)  8  John.  474.    3  John.  Cas.  249. 

(0  1  Ld.  Ravm.  254.    17  John.  263,    Id.  458,  per  Kent,  C.  J.    12  John.  274. 
per  Spencer,  0.  J.    3  John.  Cas.  249.    1  Hay w.  142.    13  Wen.  95. 
Vid.  Bac.  Abr.  tit. Tender.  &c.  (c).   Yid.        (g)  Vid.  3  John.  Cas,  149,  ftc. 
1  Bos.  &  Pull.  332.    5  Cowen,  248.  (h)  Id. 
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850.    l*he  property  of  the  goods  being  Tested  by  the  tender  in  the  ten- 
deree,  an  action  of  trover  would  of  course  lie  against  any  person  who 
should  convert  them  to  his  own  uBe.(t) 
Under  this  head,  I  shall  consider, 

I.  By  wham  a  tender  may  be  made. 

A  tender  made  by  a  servant,  or  by  a  stranger,  on  the  behalf  and  at 
the  desire  of  the  party  owing  the  money,  is  as  good  as  if  it  had  been 
made  by  the  party  himself.  (^') 

IL  What  is  a  good  tender. 

This  relates,  1.  To  the  manner  of  tendering.  It  is  not  enough  for  the 
person  who  intends  to  make  a  tender,  to  say,  *<  I  am  ready  to  pay  the 
debt,  or  perform  the  duty,"  but  he  must  make  an  actual  offer  topayiSoi^ 
one,  or  discharge  the  other.(A:)  And  the  tenderor  should  moreover  de- 
clare  upon  what  account  it  is  made  ;(/)  and  a  declaration  of  being  reaiy 
to  pay,  but  keeping  the  money  in  a  bag  under  the  debtor's  arm,  or  in  his 
pocket,  is  not  such  an  offer  as  amounts  to  a  tender  ;(jn)  though  it  would 
have  been  good  in  the  former  case,  if  the  bag  had  been  offered  with  the 
money  in  it,  provided  the  tenderor  be  able  to  prove  that  the  amount  is 
sufficient ;  for  it  is  the  duty  of  the  tenderee  to  tell  it,  and  examine  its 
goodness,  (n)  However,  the  actual  production  of  the  money  may  be  dis- 
pensed with  by  the  conduct  of  the  tenderee,(o)  as  if  he  refuse  it  because 
it  is  too  much ;  or  because  it  does  not  amount  to  the  debt  due,  together 
with  another  debt  not  due  the  tenderee,  but  which  he  insists  on  receiv- 
ing ;  or  where  he  tells  the  tenderor  he  need  not  give  himself  the  trouble 
to  produce  the  money,  for  some  reason  which  he  assigns,  or  without  as- 
signing any  reason  ;(p)  or  insist  that  more  is  due  ;(9)  but  the  circumstance 
of  demanding  more  than  is  due,  is  not  sufficient  to  excuse  an  actual  tender 
of  what  is  due,(r)  and  notwithstanding  a  refusal  to  accept  by  the  tenderee, 
yet  the  tenderor  must  show  that  the  money  is  ready  about  him,  in  his  pock- 
et, or  in  his  desk  which  is  present,  &c.  or  the  refusal  will  not  make  it  a  good 
tender.  (^)    There  must  be  an  offer  of  the  money,  unless  it  be  dispensed 


(i)   Vid.  further  on  this  subject,  2  (n)  6  Co.  115.    1  Inst.  208.    Vid.  5 

Kent's  Com.  Com.  8d  ed.  508,  509.  T.  R.  432. 

(i)  Cro.  EUz.  48.  (o)  3  T.  R.  683.    Peake's  R.  88.    4 

(kS  1  Leon.  71.    2  Lev.  209.    3  id.  Esp.  R.  68.    5  id.  48.    4  DaU.  327.   S 

104.    12  Mod.  353.    2  DaU.  190.    15  id.  190. 

Wen.  637.  (p)  3  T.  R.  683. 

(I)  Latch,  70.  (q)  Peake's  R.  88. 

(m)  Nov,  74.    15  Wen.  637.  (r)  6  Wen.  22. 

(«)  5  Esp.  R.  48. 
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with  by  the  express  declaration,  or  equivalent  act  of  the  creditor  ;(t)  and 
then,  a  mere  offer  to  pay  is  not  sufficient ;(«}  for  saying,  <*here  I  am 
ready,"  will  not  do.  He  must  have  the  money  ready  also.(w)  And 
though  there  be  a  refusal  to  receive  the  money,  an  offer  to  pay  must  not 
be  merely  theoretical  by  words,  but  it  should  be  a  practical^  manual  offer, 
by  producing  the  money,  or  showing  it  ready  for  delivery,  at  least.  In- 
deed, it  is  unsafe  to  dispense  with  its  actual  production,  by  the  hand  of 
the  teDderor,(u?)  unless,  indeed,  he  be  told  expressly  not  to  produce  it.  (a?) 
A  refusal  to  receive  must,  at  any  rate,  be  absolute^  in  order  to  dispense 
vnth  the  production  of  the  money :  refusing,  till  the  creditor  consult  his 
attorney,  is  not  a  refusal  in  law.(j^) 

With  regard  to  a  tender  of  specific  articles,  such  as  stock  in  the  funds, 
&c.  or  any  other  chose  in  action  which  is  the  subject  of  an  assignment ;  or 
of  cattle,  grain,  articles  of  manufacture,  goods,  or  other  choses  in  possession, 
all  the  authorities  agree  that  the  party  making  the  tender,  must  do  every 
thing  in  his  power  to  place  himself  in  a  state  of  perfect  readiness  to  per- 
form, or  the  tender  will  not  be  complete,(z)  whether  the  tenderee  be 
present  or  not.  Thus,  where  the  consent  of  a  director  is  necessary  to 
the  assignment  of  stock,  it  must  be  obtained,  though  the  practice  be  to 
give  consent  of  course  ;{a)  and  where  a  note  is  payable  in  shop  work, 
the  articles  must  be  particularized  and  set  out,  otherwise  the  plaintiff 
would  be  barred  of  his  action  by  the  tender,  without  being  able  ever  to 
recover  the  articles  tendered,  for  want  of  being  particularly  distinguished 
and  de8cribed.(5)  We  have  just  noticed,(c)  that  the  effect  of  a  tender 
is,  to  place  the  goods  at  the  risk  of  the  vendee,  but  while  there  remains 
any  act  to  be  done  by  the  vendor,  in  separating  the  goods  from  others, 
with  a  view  to  determine  there  quantity  or  identity,  or  the  price,  the  ten- 
der is  incomplete ;  because,  till  this  be  done,  they  are  not  at  the  risk  of 
the  vendee,  but  the  vendor.  Thus,  where  the  vendor  was  to  count  cer« 
tain  skins  sold,  in  order  to  ascertain  the  price,  under  an  agreement  to 
pay  so  much  for  such  a  number  ;{d)  or  to  weigh  out  certain  flax  sold, 
lying  at  the  wharf,  as  part  of  a  large  quantity,  from  which  it  was  not  yet 
severed  by  the  process  of  weighing,  and  the  purchaser,  therefore,  could 


(0  10  East,  101.  (z)  I  Str.  504.    3  John.  Gas.  258,  per 

(tf)  2  Ball.  190,  191.    10  East,  101.  Radcliff,  J. 

15  Wen.  637.  (a)  1  Str.  504.    Yid.  also  4  Cowen, 

(v)  2  Hajw.  151.    1  Coxe'8  R.  174.  452,  8.  P. 

(to)  10  East,  108,  per  Bailey,  J.    4  (6)  1  Root,  448,  4. 

Eap.  R.  67.    15  Wen.  637.  (c)  Ante,  p.  798. 

(xy  Id.  ibid.  (d)  2  Campb.  240. 

(y)  1  Coxe's  R.  174. 
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not  know  his  part  ;(6)  and  so  of  a  parcel  of  hemp  soId,(/)  it  was  held 
that  in  these  cases,  the  counting  and  weighing,  respectively,  not  haying 
been  performed,  the  property  did  not  pass,  and  of  course,  a  tender  io 
either  of  these  cases,  could  not  have  been*  insisted  on.  It  is  a  general 
rule,  that  where  any  act  yet  remains  to  be  done  by  the  purchaser,  to 
prepare  the  goods  for  delivery,  until  this  be  done,  the  property  does  not 
pass,(^)  and  the  essential  object  of  identifying  the  goods,  and  giving  the 
tenderee  a  remedy  for  them  by  caption,  trover  or  other  action  to  obtain 
the  goods,  or  the  value  of  them,  is  not  yet  obtained.  This  is  essential; 
for  the  party  is  not  to  be  deprived  of  all  remedy  upon  bis  contract,  un- 
less another  remedy  be  furnished  him  by  passing  the  property  of  the 
chattels  and  placing  them  completely  under  his  control.  (A)  ^  The  dis- 
tinction between  executory  and  executed  contracts  is  well  defined ;  the 
former  conveys  a  chose  in  action,  the  latter  a  chose  in  possession.  Id  2 
Blac.  Com.  443.  1  Com.  on  Con.  3.  3  John.  Rep.  388,  424.  8  id.  44. 
5  id.  74.  10  id.  336,  this  distinction  is  stated  and  illustrated.  The  usual 
and  decisive  test  in  cases  of  this  kind,  is  to  consider  at  whose  risk  the 
subject  of  the  contract  was."(0  ^^^  further  remarks  applicable  to  this 
subject,  vid.  ante,  51,  52,  289,  290,  291.  Yid.  also  9  Pick.  558,  as  to 
when  property  shall  be  said  to  have  passed  from  a  manufacturer,  who 
owns  the  materials,  and  is  making  the  article,  (e.  g.  a  wagon,)  on  con- 
tract. The  wagon  was  built  by  the  plaintiff's  intestate  for  the  defend- 
ant, in  pursuance  of  a  contract,  but  was  not  completely  finished  at  the 
time  of  the  intestate's  death,  and  within  the  time  prescribed  by  the  con- 
tract. Held  that  the  property  in  the  wagon  did  not  vest  in  the  defendant. 
No  property,  in  such  case,  vests  until  the  thing  is  finished  and  delivered. 
The  contract  was  broken  by  the  failure  of  the  intestate  to  build  the  wag- 
on, Within  the  time  stipulated  by  the  parties.  The  agreement  was  exe- 
cutory, not  a  contract  of  sale.  The  defendant's  remedy  was  an  action  on 
the  promise  for  the  breach  of  the  contract.  It  was  optional  with  the  de- 
fendant afterwards,  to  waive  his  right  of  action  and  accept  the  wagon, 
but  not  to  take  it  without  the  consent  of  the  plaintiff,  (the  administrator.) 
The  property  in  the  wagon  was  clearly  in  the  plaintiff  and  could  not 
pass  to  the  defendant  except  by  a  new  agreement  or  an  actual  delive- 
ry.(A)  Vid.  also  7  Wen.  404,  where  it  is  decided  that  a  delivery  of 
property  to  the  vendee,  to  be  put  in  a  marketable  condttbn,  and  to  be 


(€)  2  Maule  &  Selw.  897.  Ch)  1  Root,  443,  4.    5  John.  119. 

(/)  5  Taunt.  617.  (»)  15  John.  851,  per  Spencer,  J. 

(g)  16  John.  351.    Vid.  12  East,  621.  (At)  Vid.  9  Pick.  R.  660,  561,  per 

13  id.  623.    6  id.  614.  Wilde,  J. 
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paid  for  thereafter  by  weight  to  be  subsequently  ascertained,  is  a  c<Midi- 
tkmal  delivery,  and  does  not  pass  the  right  of  property  to  the  vendee. 
So  beld»  where  the  owner  of  a  pair  of  fat  cattle  contracted  with  a  butch- 
er to  sell  them  to  him  at  a  given  price  per  quarter,  the  butcher  to  take 
the  cattle,  prepare  them  for  slaughtering,  slaughter  them,  take  the  quar- 
ters to  market,  toeigh  ihem^  and  pay  for  the  cattle  the  amount  the  quar- 
ters would  come  to  at  87,50  per  100  wt.,  and  where  the  cattle  were  ta- 
ken from  the  butcher  by  his  creditor  under  an  execution  for  an  antece* 
dent  debt.  That  case  further  decides  that  where  any  thing  remains  to 
be  done  before  the  sale  can  be  considered  as  complete,  whether  to  be 
done  by  the  vendee  or  vendor^  as  between  the  parties  themselves,  the 
right  of  property  does  not  pass,  although  the  property  be  placed  in  the 
possession  of  the  vendee. 

A  tender  must  be  without  qualification,  that  is,  there  must  be  nothing 
raising  the  implication  that  the  debtor  intended  to  cut  off  or  bar  a  claim 
for  any  amount  beyond  the  sum  tendered  ;  and  it  has  accordingly  been 
held  that  the  tender  of  a  sum  of  money  declared  by  the  debtor  to  be  in 
full  discharge  of  dU  demands  of  the  creditor^  is  not  good.({)  The  same 
principle  will  invalidate  a  tender,  where  a  receipt  in  full  is  demanded  ;(in) 
or  where  an  intimation  is  made  that  a  receipt  is  expected,  as  by  asking, 
**  have  you  got  a  receipt  V\n)  But  where  a  person  owes  debts  to  sev- 
eral different  persons,  who  come  together,  and  the  defendant  tenders 
them  a  gross  sum  amounting  to  all  their  claims,  which  they  refuse,  and 
insist  on  more  being  due,  such  a  tender  is  sufficient,  (o) 

2.  The  thing  tendered.  If  A.  be  indebted  to  B.,  in  divers  distinct 
sums  of  money,  he  may  make  a  tender  of  any  one  of  the  sums  \{p)  and 
indeed,  the  tender  of  part  of  an  entire  debt  will  stop  the  interest  for  so 
much  as  is  tendered.(9)  A  tender  of  more  money  than  is  due,  is  good 
for  what  is  due ;  for  the  greater  includes  the  less,  and  it  is  at  the  peril  of 
the  tenderee,  if  he  take  more  than  is  due  ;(r)  but  this  is  to  be  understood 
of  a  tender  in  specie^  the  rule  is  otherwise  where  the  tender  is  in  bank 
notes.(«)  But  a  tender  is  good,  though  the  money  tendered  be  mixed 
with  other  moneys.(f)  If  the  party  be  bound  to  tender  certain  goods, 
or  a  certain  sum  of  money,  at  the  election  of  the  tenderee,  at  a  day  and 
place  certain,  the  election  of  the  tenderee  to  be  made  at  such  day  and 
place,  both  the  goods  and  the  money  must  be  tendered. (u) 


(0  20  Wen.  47.  (a)  1  Campb.  184,  in  note, 

(m)  2  Phil.  Ev.  7th  ed.  184.  (r)  6  Rep.  115.    Str.  916. 

(n)  7  Dowl.  &  Ryl.  119.  (f)  8  Cowen,  88. 

S)  Peake's  Caf.  88.  (t)  8  T.  R.  683. 

)  Bro.  Tender,  pi.  89.  (u)  1  Leon.  68. 
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In  strictness,  no  money  is  a  lawful  tender,  excepting  such  as  is  made 
current  by  act  of  congress. 

All  gold,  silver  and  copper  coins,  stricken  and  issued  at  the  mint  of  the 
United  States,  in  the  manner  prescribed  by  various  acts  of  congress,  are 
a  legal  tender.(v) 

These  coins  are  of  the  following  denominations,  and  of  the  value  and 
weight  annexed,  in  standard  gold,  silver  or  copper,  (tr) 

GOLD  COINS. 

Eagles,  810.  to  weigh  258  grs.  in  standard  gold. 

Half  Eagles,  5.        .        .         129 

Quarter  Eagles,      2,50        •        .       64^ 

SILVER  COINS. 

Dollars,  to  weigh        .        .        .  4 12|  grs.  of  standard  silver. 

Half  Dollars,      ....  206^ 

Quarter  Dollars,  .        .        .  I03| 

Dimes,  or  tenths  of  a  Dollar,       .  41  { 

Half  Dimes,  or  twentieths  do.  20f 

COPPBR  COINS. 

Cents,  or  hundreths  of  a  Dollar,  to  weigh  168  grs.  of  copper. 
Half  Cents,  84  grs.  of  copper. 

These  coins  are  a  legal  tender  of  payment  according  to  their  nominal 
value,  for  any  sums  whatever.(x) 

There  is  no  need  of  weighing  these  coins  for  the  purposes  of  a  tender: 
counting  is  sufficient.  Indeed,  as  we  have  just  seen,  they  are  a  good 
tender  for  their  nominal  amount.  The  stamp  of  the  mint  is  evidence  of 
their  weight.  But  in  regard  to  foreign  coins,  the  same  rule  does  not 
prevail.  The  tenderee  may  object  to  the  weight,  but  if  he  mean  to  do 
so,  he  must  place  his  objection  on  that  ground,  and  demonstrate  it,  by 
weighing  the  money  himself  and  then  refusing  it,  provided  it  fall  short. 
These  principles  are  sanctioned  by  Wade's  case,  5  Rep.  114, 15,  thoagh 
they  were  doubtless  carried  too  far  in  that  case ;  for  it  is  said  in  the 
4th  resolution,  p.  115,  that  it  is  at  the  peril  of  the  tenderee,  not  only  that 


(v)  2  Lawf  of  U.  S.  new  ed.  267,  ch.        (to)  9  Lawf  of  U.  S.  new  ed.  579, 
117,  §  16.    9  id.  579,  ch.  770,  §  9  to  12.    ch.  770,  §  8  to  12. 
Comb.  387.    1  Inst.  207.    Salk.  446.  (x)  9  Laws  U.  S.  new  ed.  579,  ch. 

770. 
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be  cooBt  the  money  and  ascertain  its  value,  but  that  he  inspect  it  and 
see  that  it  is  not  counterfeit ;  which  latter  has  been  overruled  by  our 
supreme  court,  in  Markle  v.  Hatfield,  2  John.  455.  Yid. .  the  opinion  of 
Kent,  Ch.  J.  id.  459. 

FORBION  COINS,  WHICH  ABB  A  LAWFVL  TBBDBB. 

The  following  table,  which  we  extract  from  the  New-York  American 
of  July  25,  1834,  presents  the  value  of  Foreign  gold  coins,  according  to 
the  act  now  in  force,(y)  in  a  convenient  form,  and  will  be  found  of  prac- 
tical utility : 

1?ABLB  OF  FOBEIGir  GOLD  COIBTS, 

Which  it  t«  declared  by  the  Foreign  Gold  Coin  Bill,  ehaU  paes  current  a$  money,  and  be  re- 
eeiwMe  in  all  payments,  by  weight,  *^for  the  payment  of  all  debte  and  demands,  firom  and 
efter  the  Z\H  day  of  July,  1834,"  mx :  1.  The  Quid  Coins  of  Great  Britain,  Portugal,  and 
BraxH,  of  not  less  than  S2  carats  fine,  at  the  raU  o/ 94.8-10  cents  per  pennytoeight :  2.  The 
Oold  Coins  of  France,  nine.tenths  fine,  at  the  rate  of  93.1-10  cents  per  pennyweight :  and 
3l  The  Gold  Coins  of  Spain,  of  the  fineness  o/30  caraU  3.7-16  grains,  at  theraU  o/89.9-10 
cents  per  pennyweight, 

NoTB« — ^The  Grold  Coim  of  Mexico  and  Colmnbia  not  being  30  cai&ts  3.7-1 6  gnins  fine,  are 
not  indoded  in  the  table,  becanae  they  are  not  legal  tenders  for  the  payment  of  debte  and 
demands. 


1.  €rOU>  Conrs  or  Gkbat  Bkitain,  Portugal  and  Brazil — ^28  carats  fine. 


Grxat  Britaoi— 
Guinea,  (half  and  7b.  piece 

in  proportion,) 

Sovereign,  (half  in  propor. 

tioo,) 

Pqrtvqal— 
Oohraon    of  34,000   Rees, 

(half  in  proportion,). 

Dobfaof  13,^Reee, 

Moidote,  ••••••••••••••••• 

Hibee,1755, 

Brazil — 
DoonKm,  •«•••••..•.*•... 

Dobra, 

Heidore..  •.••...••..••••* 


Contents  in  Value  in  U.  S.|VaIue  in  U.  S.  Gurren- 

pure  gold.  Currency     atloy  estimated  by  the 

94.8-10   centsiquantity  of  pure  gold 

per  dwt.     {compared    with    the 

pure  gold  in  the  old 

Eagle  of  332  grams. 


dwt,       gr* 
5      9.39^9 
5      3.171.G33 


34  13 

18      6 

6  33 

19J-4 

34  18 

18      6 

6  33 


grains. 

118.6 

113 


759 
401.5 
153.3 
18.1 

759 

401.5 

153.3 


d,     c.     tn. 
5    11 
4    86    9 


33  70  6 

17  30  1 

6  55  7 

0  78  0 

33  70  6 

17  30  1 

6  55  7 


d,     e,     m, 
5    11      3 

4    87 


33  71 

17  30 

6  64 

0  78 

33  71 

17  30 

6  64 


9 
6 
3 

0 

9 
6 
3 


NoTR^— There  are  several  Gold  Coins  of  Portugal  and  Brazil,  the  Joannese,  the  pieces  of 
16, 13  and  8  fratoons,  and  the  old  and  jiew  crusado,  which  are  not  included  in  the  above  ta- 
ble, because  they  are  not  33  carats  fine,  and  of  course  are  not  legal  tenders,  the  words  of  the 
act  being  express  **  the  gold  coins  of  Great  Britain,  Portugal  and  Braza,o/ no^  less  than 
28  carats  fine,** 


(y)  9  Laws  U.  8.  new  ed.  79,  ch.  96. 
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9.  Gold  Coinp  of  FniJfOE— 4iine-teiiUu  &o». 


Double  Louis,  coined  since 

1786,  (single  in  proportion,) 
Double  Napoleon,  (single  in 

proportion,) 

New  Louis,  ••• •... 

Note.— The  Double  Louis,  Louis  and  Demi-Louis,  coined  beforo  1786,  not  being  nioB- 
tenths  fine  are  not  included  in  the  table,  because  they  are  not  lenl  tenders.  Neitbar  are  the 
Double  and  Sinsle  Napoleon,  or  the  New  Louis  exactly  ninctenOis  fine,  but  the  defidsney  is 
so  very  small,  tnat  it  is  beliered  it  is  coyered  by  what  is  called  the  remedy  of  the  mint 


Weight. 

C<mtents  in 
pure  gold. 

Value  in  U.  8.  Value  in  U.  S.CiiinB. 

Currency     atey  estimated  by  the 

93.1-10  cents  quantity  of  purs  gold 

per  dwt.      compared    with    the 

pure  gold  in  ths  old 

£agle  of  239  gruoe. 

dtot.        gr. 
9      90 

8        7 
4        3.141 

grains, 
919.6 

179 

89.5 

».      c,      fit. 

9    15    4 

7    71    8 
3    85    9 

d.      e.     m. 
9      16     3 

7      71      5 
3      85      7 

3.  Gold  Coins  of  Spain — ^90  carats  3.7-16  grains  fine. 


Quadruple  Pistole  or  Doub- 
loons, coined  before  1772, 
(double,  single  and  half  in 
proportion,) 

Quarter  Pistole,  or  Qold  Dol- 
lar, coined  before  1779,. , 

Doubloon  .of  1772,  (double 
and  single  in  proportion,).. 

Half  Pistole  of  1772 

Quarter  Fistole  of  1772,. . . . 


Weight. 


dwt,        gr. 


Contents  inlValue  in  U.S.  Value  in  U.S.Cuitcd. 


pure  gold. 


Cunency     atey  estimated  hr  ths 
89.9-10  cents  quantitr  of  purs  gold, 
per  dwt.  ibo,  &c. 


17 

1 

17 
2 
I 


8.1.2 
3 

8.1.2 

4 
3 


grams, 

375.3 

24.2 

372 
46.3 
23.9 


d,  t^  Wt, 

15  59 

1  01  1 

15  59 

1  94  7 

1  01  1 


d. 


16    17      6 
1    04     3 


16  03 
1  99 
1    03 


4 

5 


KoTE.— The  Quadruple  Pistole,  Double  Pistole  and  Pistole  of  1801,  as  well  as  the  Can- 
nilla,  Grold  Dollar  or  Vintem  of  1801,  not  being  20  carats  3.7-16  grains  fine,  are  excluded  fran 
the  table,  not  being  legal  tenders.  The  law,  in  fact,  as  £tf  as  the  Spanish  Coins  are  conceni- 
ed,  is  nearly  a  dead  letter,  because  the  other  Coins  enumerated  in  the  above  table  aie 
considerably  more  than  20  carats  3.7-16  grains  fine,  llieir  value  sjb  currency  at  the  rate  pot 
on  them  by  law,'therefore,  is  less  than  their  value  sjb  bullion.  Thus,  the  Doubloon  coined  W 
fore  1772  is  only  worth  as  currency  at  the  rate  of  89.9-10  cents  per  dwt.  ^l^t^*  while  as 
bullion  it  is  worth  916tl7.6 


FORKION  SIIiVBR  COIITB. 


The  following  foreign  silyer  coins  are  of  legal  value,  and  pan  curroil 
as  money  within  the  United  States,  by  tale,  for  the  payment  of  all  debU 
and  demands,  at  the  rate  of  100  cents  the  dollar : 

Spanish  milled  dollars,  the  actual  weight  whereof  shall  not  be  less  thaa 
17  dwts.  and  7  grs.  and  in  proportion  for  the  parts  of  a  dollar,  (z)  Dol- 
lars of  Mexico,  Peru,  Chili  and  Central  America,  of  not  less  weight  than 
415  grs.  each,  and  those  restamped  in  Brazil  of  the  like  weight,  French 


(z)  4  Laws  U.  S.  new  ed.  29,  30,  ch.  22,§  1.    9  id.  47,  ch.  71. 
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five  franc  pieces,  weighing  not  less  than  384  grs.  eacbi  at  the  rate  of  93 
centfl  each,  (a) 

Those  wishing  to  inspect  more  particularly  the  principles,  progress, 
and  mutations  of  our  law  of  tender,  will  find  all  the  acts  on  this  subject 
previous  to  the  year  1824,  digested  and  referred  to,  in  the  8th  vol.  of  the 
new  edition  of  the  laws  of  the  United  States,  p.  68,  69,  title  Coins.  The 
volume  referred  to,  is  an  index  to  the  seven  preceding  volumes.  The 
reader  is  also  referred  to  9  id.  584,  585,  in  note.  For  further  informa- 
tion on  this  subject  vid.  Sanford's  various  reports  on  coins,  in  U.  S.  Ccm- 
gress,  1830.  Vid.  also  the  report  of  the  Secretary  of  the  Treasury  of  the 
U«  S.  1830,  on  the  same  subject.. 

A  tender  in  bank  notes  is  not  good.  But  it  seems  such  a  tender  may 
be  made  good,  if  the  tenderer  accompany  it  with  an  ofier  to  get  cash  for 
them.(&)  And  it  has  been  ruled  by  the  king's  bench  in  England,(c)  and 
was  afterwards  couched  by  Chambre,  J.  in  the  common  pleas,(J}  that 
a  tender  in  bank  notes,  if  not  objected  to  for  that  reason,  L  e.  because 
they  are  bank  noteSf  is  a  good  tender.  And  so,  if  the  party  agree  before 
the  day  of  payment  to  take  bank  bills,  but  when  tendered  refuse  them, 
provided  they  are  current,  (e)  Mr.  Justice  Story,  in -delivering  the  opin- 
ion of  the  court,  in  United  States  Bank  v.  Bank  of  Georgia,  10  Wheat* 
347,  holds  the  following  language :  <'  Bank  notes  constitute  a  part  of  the 
common  currency  of  the  country,  and,  ordinarily,  pass  as  money.  When 
they  are  received  as  payment,  the  receipt  is  always  given  for  them  as 
money.      3%ey*  are  a  good  tender  as  tnoney^  unless  specially  objected 

If  the  money  in  which  a  tender  is  legally  made,  afterwards  become 
current  at  a  less  value,  or  even  cease  to  be  current  at  all,  the  tenderce 
must  bear  the  Ioss;(^)  but  the  plea  ought  to  state  specially  the  kind  of 
money  tendered,  aver  that  the  defendant  was  always  ready  to  pay  that 
very  money,  and  he  must  bring  the  same  identical  money  which  he  ten- 
dered into  court  upon  his  plea.(A) 

It  seems  reasonable  that  any  sort  of  goods  should,  unless  they  are  to 
be  delivered  according  to  some  sample,  be  made  in  a  middling  kind  of 
goods  of  the  sort(t)  And  it  has  been  held,  that  a  contract  to  deliver 
iron,  made  in  a  certain  place,  is  complied  with,  by  delivering  iron  obtain- 


(a)  9  Lawf  U.  S.  new  ed.  47,  ch.  71  ie)  7  John.  476. 

(h)  1  Cromp.  Pnc.  162,  per  Ld.  Mans-  (/)  Vid.  8  Greenl.  110. 

field.  (g)  Dyer,  81.    Da?.  27.    1  Wash.  29. 

(c)  8  T.  B.  654.    Vid.  also  Peake'f  (A)  1  Waah.  29. 

Cat.  180.  (i)  6  Bae.  Abr.  Ut.  Tendefi  ftc.  (B)  2. 

(^  2  Bos.  &  PnU.  526, 529. 
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ed  at  tbut  place*  which  the  contracting  party  b^ered  to  be  good,  d- 
thoughy  upon  trial,  it  was  found  to  be  bad.  (7)  A  note  payable  "  in  ieatb- 
er»  such  as  suits,"  is  payable  in  such  leather  as  suits  the  payee.(ifc) 

A  note  is  payable  in  plank,  staves  and  heading :  you  must  prove  a 
tender  of  all  three  kinds,  in  order  to  bar  an  actbn ;  and  not  of  one  or 
two  kinds  only,  amounting  in  value  to  the  note.(Q 


III.  At  tahatjpiace  a  tender  nnust  be  made. 

If  a  place  of  pajrment  or  performance  be  mentioned  in  the  contract,  the 
tender  can  only  be  made  there.(m)  If  no  place  be  mentioned  for  pay- 
ing a  sum  in  gross,  it  must  be  tendered  to  the  party  personally,  if  in  the 
state,  bat  the  tenderer  is  not  bound  to  seek  the  parly  out  of  the  state ; 

• 

and  a  tender  to  a  mortgagee  at  his  house,  or  at  the  place  where  the 
money  was  borrowed,  if  seasonable  notice  of  a  tender  there  be  given,  and 
is  not  objected  to  by  the  mortgagee,  is  good.(n)  To  the  above  rule  there 
id  an  exception,  in  the  case  of  payment  of  rent.  This  exception  see'fns  not 
to  have  been  noticed  by  Mr.  Taylor,  in  his  treatise  on  the  law  of  Xand- 
lord  and  Tenant.  He  lays  down  the  rule  as  follows,  at  p.  131 :  **  If 
the  rent  is  to  be  paid  in  produce  issuing  out  of  the  land,  and  no  particu- 
lar place  is  agreed  upon  where  the  paymdnt  is  to  be  made,  it  is  enough 
for  the  tenant  to  have  the  produce  upon  the  land,  ready  for  delivery  on 
the  day  of  payment ;  hut  if  the  rent  he  payable  in  money ^  the  tenant  must 
go  and  seek  the  landlord  and  tender  it  to  him.**  The  rule  is  the  very  re- 
verse,  as  established  by  authority ;  and  it  has,  therefore,  been  held  that  a 
tender  of  rent  may  be  either  to  the  person  of  the  lessor,  or  upon  the  land 
demised,  if  no  other  place  be  mentioned  in  the  lease  ;(o)  and  a  tender  up- 
on the  land  is  good,  in  such  case,  whether  the  rent  be  payable  in  money,  or 
any  other  article,  book  accounts^  for  instance,  (jei)  The  reason  of  this  ex- 
ception to  the  general  rule,  in  regard  to  contracts,  is  stated  by  Spencer,  Ch. 
J.  (9)  to  be,  that ''  rent  issuing  out  of  the  land,  savors  so  far  of  the  redly f 
that  it  is  payable  on  the  leased  premises." 

In  the  case  of  cumbrous  articles,  you  are  not  bound  to  curry  them 
with  you  to  seek  the  person  who  is  to  receive  them,  but  you  must  first 
seek  him,  and  know  where  he  will  appoint  to  receive  them,  and  there 
they  must  be  delivered  ;(r)  or,  if  the  parties  meet,  though  accidentally, 


fi 


J)  2  Watta'  R.  367..  Co)  6  Bac.  Abr.  tit.  Tender,  &c.  (C) 

(k)  6  N.  Hamp.  R.  159.  ana  authorities  there  cited. 

(0  2  Hayw.  160.  (p)  16  John.  222.    Vid.  also  3  Kant'i 
(m)  6  Bac.  Abr.  tit.  Tender,  &c.  (C)    Com.  8d  ed,  468.    Ante,  423,  42i. 

and  auUioiitias  there  cited.  (q)  16  John.  224. 

(n)  Id.     Vid.  2  Penn.  R.  71,  per        (r)  Co.  litt.  210,  b.    8  John.  477,   4 

Ross,  J.  Cowen,  452.    2  Penn.  R.  71,  per  Rom,  J. 
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where  the  goods  are,  at  the  proper  time  of  delivery,  they  may  be  deliv- 
ered there.(«)  Should  the  creditor  be  called  on  to  name  a  place  of  de- 
livery, and  refuse  to  do  so,  the  debtor  might,  beyond  all  doubt,  elect 
some  reasonable  place  himself,  which  he  should  do,  giving  notice  thereof 
to  the  creditor  i(t)  or  he  may  plead  the  creditor's  refusal  specially,  in 
discharge  of  his  obligation.(t<)  Vid.  on  this  subject  Chipm.  on  Con.  23 
to  27. 

Where  A.  gives  B.  a  note,  pajrable  in  specific  articles,  no  time  or  place 
of  payment  being  mentioned,  it  must  be  taken  to  be  their  understanding 
that  A.  should  not  deliver  the  articles  until  requested  by  B. ;  that  the  time 
of  payment  was  left  with  B.  to  settle,  as  might  suit  his  convenience.  In 
the  case  of  a  contract  for  the  payment  of  money,  the  place  of  payment 
18  not  so  material ;  the  money  is  supposed  to  be  with  the  debtor,  wherever 
he  may  be,  and  therefore,  when  a  demand  of  money  is  necessary,  it  may 
be  made  at  any  place.  Not*  so  with  respect  to  specific  articles,  which 
cannot  attend  the  person  of  the  debtor ;  they  are  supposed  to  be  at  the 
debtor's  place  of  residence,  and  th^  creditor  must  there  demand  the  pay- 
ment. 

If  a  merchant  give  a  due  bill  to  A.  payable  in  goods,  and  no  time  or 
{dace  of  payment  be  designated,  the  due  bill  contains  an  acknowledg- 
ment that  A.  has  paid  him  in  advance  for  the  amount  in  goods  therein 
expressed,  and  a  promise  is  implied  on  the  part  of  the  merchant,  that 
whenever  A.  shall  call  at  his  store,  and  present  the  due  bill,  he  will  de- 
liver to  him  such  articles  as  he  shall  select  out  of  the  goods  on  hand. 
The  store  of  the  merchant  is  the  place  of  payment,  and  no  action  can 
be  maintained  on  the  due  bill  until  A.  shall  call  at  the  store  of  the  merch- 
ant for  the  goods,  and  the  merchant  shall  refuse  to  deliver  such  goods  as 
A.  shall  select.  Indeed  A.  is  to  be  treated  as  other  customers  are  treat* 
ed;  he  has  a  right  to  call  for  a  part  of  the  goods  at  a  time,  and  the 
merchant  has  no  right  to  require  that  the  whole  amount  shall  be  received 
at  one  time.  The  merchant  is  also  bound  to  deliver  the  goods  at  the 
mari^ed  price,  and  has  no  right  to  charge  them  at  a  higher  price ;  and  A. 
has  no  right  to  require  the  price  of  the  goods  to  be  reduced,  on  the 
ground  that  he  can  purchase  the  same^oods  cheaper  at  another  store; 
for  it  is  to  be  presumed  that  A.,  At  the  time  he  made  the  contract,  knew 
at  what  price  the  merchant  sold  his  goods,  and  paid  a  consideration  ac- 
cordhdgly. 
If  a  cabinet  maker  give  a  due  bill  to  B.,  payable  in  cabinet  work,  and 


(•)  8  John.  477.    1  Init.  202,  211.    6       (t)  Vid.  1  Wash.  326,  828,  829. 
Asp.  114.    Cro.  Elis.  14.  («)  2  Penn.  R.  71.  per  Ross,  J. 
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no  time  or  place  of  payment  be  designated^  the  shop  or  warehouse  of  the 
cabinet  maker  is  the  place  of  payment ;  and  B.  has  a  right  to  select  oat 
of  the  articles  on  hand,  not  engaged  to  other  customers ;  and  if  all  such 
articles  as  he  shall  wish  to  receive,  are  not  on  hand,  he  has  a  right  to  re- 
quire any  such  articles  as  are  usually  made  at  such  shop,  to  be  made 
within  a  reasonable  time. 

If  a  blacksmith  or  other  mechanic  ^ve  a  due  bill  payable  in  his  work, 
and  no  time  or  place  of  payment  be  designated,  the  shop  of  the  mechan- 
ic is  the  place  of  payment ;  and  the  holder  of  such  due  bill  has  a  ngbt 
to  call  at  the  shop  of  such  mechanic,  from  tune  to  time»  for  such  arti- 
cles, and  for  the  performance  of  such  work  as  he  shall  choose  within  die 
line  of  the  mechanic's  business ;  and  the  mechanic  is  bound  to  treat  him 
as  an  industrious  mechanic  treats  his  customers,  and  has  no^ right  to  ten- 
der such  articles  as  he  shall  select,  in  satisfaction  of  the  due  bill. 

The  above  practical  remarks  are  extracted  from  Chipman  an  Con- 
tracts, pp.  28, 29,  30.  And  in  this  connexion  it  may  be  proper  to  notice 
tl>e  case  of  Vance  v.  Bloomer,  20  Wen.  196,  where  the  supreme  court 
of  this  state  hold  that  on  a  note  payable  in  ready  made  clothings  the 
payee  has  no  right  to  demand  a  garment  which  has  been  made  for  actii- 
tomer  at  a  stipulated  price.  He  may  demand  payment  of  such  a  note  in 
parcels,  but  in  order  to  sustain  an  ^  action  upon  it,  there  must  first  be  a 
demand  and  refusal.  Yid.  also  5  Cowen,  516,  where  it  was  held  that  a 
note  payable  in  specific  articles,  without  mentioning  day  or  place,  if  pay- 
able in  farm  produce,  must  be  demanded  at  the  debtor's /arm;  if  inmer- 
chandize  or  manufactures,  at  the  merchant's  store,  or  manufacturer's 
shop. 

For  further  remarks  on  this  subject,  the  reader  is  referred  to  2  Kent's 
Com.  3d  ed.,  504  to  509.  Vid.  also  2  Pedn,  R.  65  to  12.  20  Wen.  197 
to  201.    .Cbipm.  on  Con.  23  to  30. 

IV.  At  what  time  a  tender  must  be  made* 

Formerly  a  tender  could  not  be  made  afler  suit  commenced. (t?)  Bat 
the  revised  statutes  have  changed  the  law  in  this  respect,  as  we  shall  lee 
more  at  large  hereafter. (u?)  For  the  effect  of  a  tender  upon  a  dis- 
tress or  impounding  thereof  for  rent,  vid.  ante,  423, 4.  Tender  of  amends 
for  irregularity  about  a  distress  for  rent,  vid.  ante,  368,  9.  Of  amends 
for  an  injury  done  by  cattle,  damage  feasant,  ante,  373. 

If  a  debt  is  to  be  paid  or  goods  delivered  at  a  certain  place,  on  or  be- 


(v)  Cro.  Car.  254.    8  Cowen,  88.  (10)  2  R.  S.  457,  §  20. 
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fare  a  certain  day,  yet  it  has  been  dedded  that  a  tender  cannot  be  made 
till  the  last  day  limited  ;(x)  this  rule,  however,  would  hardly  be  adopted 
by  our  courts,  it  being  so  palpably  at  Tariance  with  the  obvious  con- 
struction of  such  a  contract.  Indeed,  in  the  case  where  this  point  was 
decided,  the  court  ^  professed  there  was  no  occasion  to  be  positive"  as 
to  the  question  ;(y)  and  it  has  been  determined  by  the  supreme  court 
of  appeals  in  Maryland,  that  where  a  bond  is  conditioned  to  pay  money 
ai  or  upon  a  certain  day,  a  tender  before  the  day  is  good.(z)  (1)  Be  this 
as  it  may,  where  the  tender  is  to  be  made  upon  a  certain  day,  it  must,  in 
order  to  be  regular,  be  made  the  uttermost  convenient  time  of  that 
day, (a)  till  which  time  the  tenderer  must  wait,  unless  the  parties  meet 
there  before,  but  the  tender  should  be  time  enough  before  sun  down  to 
enable  the  tenderee  to  examine  and  tell  the  money  or  goods  by  day 
light.(6) 

If  no  time  of  payment  or  performance  be  mentioned  in  the  contract, 
it  should  be  done  presently,  if  the  payment  be  in  money :  if  it  be  in  any 
thing  else,  as  labor,  or  goods,  &c.  it  should  be  made  in  a  convenient  time, 
without  prejudice  to  the  doer  or  performer,  according  to  the  nature  of 
the  act.  And,  in  such  cases,  it  is  said  the  party  should  not  wait  for  an 
actual  demand,(c)  which  seems  agreed  by  all  the  books,  if  the  payment 
be  cash.  But  the  superior  court  of  North  Carolina  has  settled  the  fol- 
lowing  distinction  on  ihis  subject((Q  *'  Where  a  promise  is  to  pay  a 
sum  of  money,  but  no  time  is  mentioned,  it  is  due  presently,  and  an  ac- 
tion lies  without  any  request.(e)  But  where,  under  the  like  circumstan- 
ces, a  promise  is  made  to  deliver  goods,  or  to  do  a  collateral  act,  it  is  ne- 
cessary that  the  party  to  whom  it  is  to  be  done,  should  make  a  demand 
of  the  promisee  before  an  action  is  brought.''(/)  And  upon  this  princi- 
ple, it  was  held  by  the  court,  in  the  same  case,  that  an  action  is  not  a 
sufficient  demand  for  property  lent,  though  the  law  implies  a  promise  to 
return  it  on  request ;  but  there  should  be  an  actual  demand  before  suit 


(1)  It  i0  provided  bj  2  R.  S.  277,  §26,  that  <<to  any  action  which  shall  be 
brought  on  a  bond,  which  hat  a  condition  by  which  the  game  is  to  become  void  on 
the  payment  of  a  lees  sum,  the  defendant  may  plead  payment  of  the  principal  sum 
and  interest  due  by  the  condition  of  such  bond,  before  the  commencement  of  such 
action,  in  bar  thereof,  atthough  such  payment  u>as  not  made  strictly  according  to 
9uch  condition.'* 

(x)  12  Mod.  421.  (6)  Id.  3  Lev.  104.    2  Conn.  R.  74, 

(y)  Id.  per  cur,  76. 

(x)  3  Har.  &  McHen.  86.    id.  136,        (c)  2  Lill.  Abr.  572. 
7,  8.  (rf)  Taylor's  R.  149. 

(a)  1  Inst  211.    Plowd.  172.    6  Rep.        («)  And  yid.  ante,  192; 
114.  (/)  Vid.  20  Wen.  198. 
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And  in  a  case  in  our  own  couitfl,(^)  it  was  held,  that  a  note  payable  in 
specific  articles,  without  mentioning  day  or  place,  is  payable  on  demand, 
and  a  special  demand  is  necessary.  The  same  rule  is  laid  down  in  2 
Watts'  R.  139,  140.  This  last  case  was  as  follows:  C.  and  his  wife 
sued  H.  upon  an  agreement  made  by  H,  to  pay  C/s  wife,  then  a  widow, 
the  sum  of  $33,33  annually  during  her  life;.  1(10  of  which  was  to  be 
paid  in  cash,  the  residue  in  trade^  according  to  her  wants,  to  wit,  grain, 
meat,  hay,  &c.  at  market  prices.  The  only  question  in  the  case  was, 
whether  the  plaintiffs  could  recover  the  value  of  the  specific  articles, 
without  proof  of  a  demand  before  suit  brought.  In  delivering  the  opin> 
ion  of  the  court,  Rogers,  J.  says:  ^  There  is  a  difference  between  a  con- 
tract for  the  payment  of  money  and  the  delivery  of  specific  articles.  In 
a  contract  for  the  payment  of  money,  the  place  of  pa}rment  is  not  mate- 
rial ;  the  money  is  supposed  to  be  with  the  debtor  wherever  he  may  be, 
and  therefore  when  a  demand  of  money  is  necessary,  it  may  be  made  at 
any  place.  Not  so  with  respect  to  specific  .articles  which  cannot  att^ 
the  person  of  the  debtor ;  they  are  supposed  to  be  at  the  debtor's  place 
of  residence,  and  the  creditor  must  there  demand  the  paj^ment 

*^  In  the  case  at  bar,  if  a  demand  be  necessary,  no  difficulty  exists  as  to 
the  place,  as  it  is  evident  from  the  contract,  that  both  parties  had  rder- 
ence  to  the  farm  on  which  they  resided  as  the  place  where  the  articles 
were  to  be  demanded  and  delivered.  The  contract  is  for  the  delivery  of 
the  grain,  meat,  hay,  Ac*  of  a  stipulated  value,  as  they  may  be  wanted  for 
the  support  of  the  widow.  She  may  elect  what  part  she  will  receive  in 
grain,  what,  in  meat,  and  what  in  hay,  or  whether  she  will  receive  the 
whole  in  the  one  or  other  article,  or  in  any  other  commodity,  the  pro- 
duct of  the  farm.  It  cannot  be  the  duty  of  H.  to  make  a  tender,  for, 
until  she  makes  a  demand,  it  is  impossible  for  him  to  know  what  to  ten- 
der, or  in  what  quantities,  or  at  what  time.  If  a  merchant  gives  a  doe 
bill  to  A.,  payable  in  goods,  and  no  time  or  place  of  payment  be  de^gna- 
ted,  a  promise  is  implied  on  the  part  of  the  merchant,  that  whenever  A. 
shall  call  at  his  store  and  present  the  due  bill,  he  will  deliver  to  him  such 
articles  as  he  shall  select  out  of  the  goods  on  hand.  The  store  of  the 
merchant  is  the  place  of  payment,  and  no  action  can  be  maintained  on  the 
due  bill  until  A.  shall  call  at  the  store  of  the  merchant  for  the  goods,  and 
the  merchant  shall  refuse  to  deliver  such  goods  as  A.  shall  select  Chipm* 
on  Con.  28.  Roberts  v.  Beatty,  2  Penn.  R.  63.  In  Roberts  v.  Beatty, 
the  general  rule  of  the  common  law  is  said  to  be,  that  when  no  time  or 
place  is  fixed  by  the  contract  for  the  payment  or  delivery  of  qpedfic 


I 

I 
(g)  5  Cowen,  516. 
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property,  there  must  be  an  offer  or  tender,  within  a  reasonable  time,  to 
pay  or  deliver :  and  that  is  true,  where  the  article  to  be  delivered  is  spe- 
cific and  ascertained,  as  two  bureaus.  But  that  cannot  be  the  duty  of 
the  obligor^  when,  as  here,  the  time  of  delivery,  the  nature  and  quantity 
of  the  article,  depend  on  the  election  of  the  obligee.** 

There  is  frequently  some  degree  of  nicety  in  determining  when  a  par- 
ty would  be  warrantable  in  waiting  for  an  actual  demand,  before  tender^ 
where  the  debt  or  duty  is  made  payable  on  demand^  or  on  request^  &c. 
by  the  express  words  of  the  contract.  The  following  seems  to  be  the 
distinction  in  such  cases :  Where  I  am  bound,  or  engage,  in  any  way  to 
pay  money  on  demand,  or  on  request,  there  an  actual  demand  or  request 
need  not  be  made,  even  though  the  money  be  payable  on  demand,  at  ft 
particular  place  ;( h)  but  the  bringing  the  suit  is  a  sufficient  demand  in 
law  ;(t)  and  there  is  hardly  a  single  exception  to  this  rule,  provided  the 
money  be  due  for  a  precedent  debt  or  duty,(^')  as  is  generally  the  case. 
But  a  promise  to  deliver  goods,  &c.  on  request,  whether  in  consideration 
of  a  precedent  debt  or  duty,  or  not,  as  where  I  receive  my  pay  for  an 
article,  and  promise  to  deliver  it  on  demand,  or  on  request,  is  not  broken 
without  an  actual  demand.  (A)  And  this  is  especially  the  case,  where  I 
receive  goods  on  a  promise,  either  express  or  implied,  to  re-deliver  or  re- 
turn them  on  request  or  demand :  in  these  cases,  an  actual  request  must 
always  be  proved,  to  sustain  an  action  for  the  damages  for  non-delive- 
ry ;(Z)  for  here  is  not  even  a  precedent  debt  or  duty,  besides  the  delivery 
being  collateral  to  the  obligation.  (771) 

And  an  actual  request,  before  action  brought,  is  iequally  necessary  upon 
an  obligation  to  perform  any  other  collateral  act  on  request,  or  on  de- 
mand, or  to  pay  a  penalty  on  request,  as  in  the  following  and  the  like 
cases :  to  pay  a  penalty,  on  request,  for  not  performing  an  award  ;(n)  to 
pay  all  the  money  another  has  expended  for  the  defendant,  on  request  ;(o) 
to  pay  the  debt  of  a  stranger  on  request  ;(/>)  a  promise  to  A.  to  pay  B. 
f  10  on  request ;  or  if  one  promise  to  purchase  on  request  ;{q)  to  save  a 
man  harmless  on  request ;  or,  on  payment  of  (10,  to  deliver  a  bond  on 
request  ;(r)  condition  of  a  bond  to  make  the  plaintiff  free  of  the  joiner's 
company,  on  request,  at  the  end  of  seven  years  ;{s)  on  a  stipulation  in  a 


(h)  Ante,  187,  8.  (n)  I  Saund.  82. 

(i)  Cro.  Car.  884.    Latch,  209.  (o)  Cro.  Eliz.  73. 

(f )  8  Salk.  808.  (p)  Latch,  83.    3  Salk.  808. 
(k)  6  T.  R.  409,  and  ?id.  6  Mass.  R.        (q)  8  Salk.  809. 

310.    Id.  358.  (r)  Cro.  Car.  885, 6.    2  Bak.  229.    3 
(0  3  Salk.  809.    Taylor's  R.  149.          id.  297. 

fm)  8  John.  478.  («)  3  Salk.  809. 
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mortgage,  that  unless  the  interest  be  paid  annually  on  demand,  the  mort* 
gage  shall  be  forfeited.(^)  Vid.  also  the  cases  cited  in  I  Saund.  33,  n.  (2), 
by  Williams.  And  where  notes  for  money  drawn,  payable  at  a  particu- 
lar place  on  demand,  are  declared  by  statute  to  be  considered  payable  on 
demand,  at  such  place,  an  actual  demand  before  suit  is  necessary,  at  the 
place  specified  in  the  note.(u)  And  in  cases  of  guaranty  to  pay  the  debt 
of  another  yet  to  be  contracted^  the  guarantee  cannot  sue,  till  he  has  given 
notice  to  the  guarantor  of  the  amount  of  the  debt,  and  made  a  spedal 
request  to  pay.(t;) 

Where  no  time  is  limited  within  which  the  request  is  to  be  made,  the 
party  may  make  it  at  any  time  during  his  life.(w) 

Where  a  promise  is  to  pay  on  the  happening  of  an  event,  which  is  or 
may  be  as  well  known  to  one  as  the  other  of  the  parties,  no  notice  or 
request  is  necessary.  A  request  in  such  a  case  is  only  necessary,  where 
the  happening  of  the  event  is  exclusively  within  the  knowledge  of  the 
promtssee.(x) 

Where  an  individual  receives  money  to  deliver  to  another,  as  a  bailee 
without  hire,  there  is  an  implied  contract  that  he  is  to  deliver  the  money, 
or  return,  or  account  for  it  within  a  reasonable  time,  and  if  he  neglects 
to  do  this,  he  is  liable  in  assumpsit ;  and  that  too,  without  a  previous  de- 
mand.(y)  If  B.  sell  A.  a  horse,  to  be  paid  for  on  delivery,  A.,  in  an  action 
for  the  non-delivery  of  the  horse,  must  aver  and  prove  a  previous  request 
to  B.  to  deliver  h]m.(z) 

V.  To  whom  a  tender  must  be  made. 

This  may  be  to  a  party  or  privy  entitled  to  the  thing  tendered.  Thus, 
a  tender  to  an  executor,  even  before  he  has  proved  the  will,  is  good.(tf) 
So  to  the  assignee  of  a  contract ;  but  not  to  a  mere  stranger ;  yet  on 
a  bond  to  B.,  to  pay  him  money  for  the  use  of  C,  a  tender  may  be  made 
to  C,  he  being  the  one  beneficially  interested ;  though,  where  a  bond  is 
to  B.,  to  pay  money  to  C,  the  penalty  is  not  saved  by  a  tender  to  C^  for 
the  condition  is  to  pay^  and  C.  may  thus,  by  his  refusal,  occasion  a  forfeit- 
ure  of  the  bond.  A  tender  of  amends  to  a  buliflf,  who  has  distrained 
beasts,  damage  feasant,  is  not  good,  for  he  is  a  mere  servant,  having  no 


(0  2  Hen.  k  Munf.  96.  (y)  6  N.  Hamp.  R.  637.    Vid.  (be 

(u)  18  John.  341,  opinion  of  the  court  at  pp.  540, 641, 642. 

(v)  Vid.  12  Pick.  R.  133, 4, 6,  and  the  (x)  1  Chit  Gen.  Pr.  497.    5  T.  R.  409. 

cases  there  cited  and  commented  upon.  1  East,  204. 

(w)  Cro.  Eliz.  136.  (a)  Vid.  Bac.  Abr.  tit.  Tender,  kc. 

(x)  10  Mass.  R.  230.  (E). 
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power  to  delirer  the  beasts,  (a)  Going  to  the  plaintiff  *s  house,  and  de- 
livering money  to  a  servant,  who  goes  into  the  house,  but  comes  back 
and  returns  the  money,  saying  that  the  plaintiff  would  not  receive  it,  but 
it  must  be  paid  to  his  attorney,  was,  by  Lord  Kenyon,  left  to  the  jury  as 
evidence  of  a  tender ;  and  the  jury  found  for  the  defendant.(&)  So  a 
tender  to  an  agent,  clerk,  or  servant,  authorised  to  receive  money  in  the 
transaction  of  the  business  of  his  principal,  is  as  valid  as  a  tender  to  the 
principal,(e)  and  that,  too,  although  the  principal  has,  in  the  particular 
case,  revoked  the  general  authority  of  the  agent,  for  the  purpose  of  avoid- 
ing the  effect  of  a  tender.(e2) 

It  18  no  excuse  for  not  receiving  the  money,  that  the  claim  is  left  with 
an  attorney  for  collection ;  and  if  a  merchant's  clerk  shouM,  for  that  rea* 
son,  refuse  the  m<«iey,  on  its  being  tendered  to  him,  though  the  merchant 
had  ordered  him  not  to  receive  it,  it  is,  notwithstanding,  a  good  tender  to 
the  principal,  (e)  And  a  tender  of  the  money  to  an  attomeyi  with  whom 
the  debt  is  left  for  collection,  is  good,  even  though  the  creditor  revoke  his 
power,  of  which  the  creditor  is  informed  on  the  tender  being  made. 
Notice  of  the  reyocation  should  have  been  given  before.(/) 

VI.  The  consequences  of  a  tender  and  refusal. 

We  have  already  noticed,  in  general,  where  the  debt  or  duty  remains, 
and  when  it  is  discharged  by  a  tender.^)  In  cases  where  the  debt  is 
not  dischai^ed,  the  tender  must  be  kept  good,  i.  e.  the  amount  of  money 
tendered,  must  be  forthcoming  on  its  being  demanded  by  the  creditor ; 
or  the  benefit  of  the  tender  is  lost  ;(/<)  and  a  subseqent  demand  of  one 
of  two  joint  debtors,  is  good  against  both.(t)  We  have  noticed,  that  a 
tender  of  money  merely  bars  the  right  to  interest  and  costs ;( j)  and  the 
debt  remains  even  upon  a  bond  with  a  penalty.(A)  In  such  case,  there* 
fore,  the  money  must  be  paid  into  court  with  the  plea,  or  the  defence  is 
a  mere  nullity.({)  And  after  paying  money  into  court,  on  a  plea  of  ten- 
der, the  defendant  can  never  take  it  out,  even  although  he  have  a  judg- 
ment or  verdict  in  his  favor ;  but  the  plaintiff  may  take  it  out,  whether 
he  confess  or  deny  the  tender  in  his  replication,  (m) 


(a)  ^d.  Bac.  Abr.  tit.  Tender,  kc.  ih)  Kiibv,  293.    1  Dall.  407,  per  Mc- 
(£)  and  the  authoritief  there  cited.  Kean,  Ch.  J. 

(b)  I  Efp.  349.  (i)  1  Staricie'fl  R.  823. 

(c)  20  Wen.  496,  per  Senator  Ed-  ( i*)  Ante,  793.    12  John.  276,  per  car. 
wardfl.    Vid.  the  caees  cited  by  him.  («)  2  John.  24. 

(d)  Id.  485,  by  the  chancellor.  (nStr.638.    1  Wash.  29.    Vid.Orah. 
Cs)  6  Taunt  307.  Prnc.  2d  ed.  541. 

(/)  18  Joha.  110.  (m)  Id.  and  the  caset  there  cited, 
(g)  Ante,  798,  794. 
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If  the  tenderor  be  ready  at  the  place  and  time  appointed  to  make  the 
tender,  and  the  tenderee  do  not  attend  to  receive  the  money,  or  other 
thing  tendered,  it  is  the  same  thing,  in  effect,  as  an  actual  refu8al.(fi) 

VII.  How  a  tender  must  be  pleaded^ 

Every  requinte  necessary  to  the  validity  of  a  tender,  must  be  diovni 
to  have  been  complied  with,  or  the  plea,  for  v^ant  of  shovnng  that  the 
party  tendering  has  done  all  within  his  power  to  pay  the  debt  or  perform 
the  duty,  is  not  good. 
<^Thus,  the  plea  must  not  only  aver  a  readiness,  (and  show  how  the  de- 
fendant was  ready,  in  a  tender  of  specific  articles,)  (o)  but  it  must  aver  an 
ofier  to  pay  or  perform,  not  only  at  the  day,  but  the  uttermost  conven- 
ient time  of  the  day ;  and  if  it  do  not  appear  from  the  plea,  that  the  ten- 
deree was  absent,  a  refusal  must  also  be  averred ;  and  where  the  debt 
or  duty  is  discharged  by  the  tender,  the  plea  may  conclude  by  praying 
judgment,  and  that  the  plaintiff  be  barred  of  his  action  in  the  usual  way 
of  a  plea  in  bar.  In  debt  for  money  which  has  been  tendered,  you  must 
conclude  in  bar  of  damages  only ;  but  in  assumpsit,  which  sounds  in  dam- 
ages, you  are  to  conclude  in  bar  of  damages  beyond  the  sum  pleaded  ai 
a  tender,  and  so,  I  suppose,  of  covenant.(/>) 

Where  the  debt  or  duty  is  not  discharged,  the  defendant  must  also 
aver,  that  he  has  been  always  ready,  from  the  time  of  tender  and  still  is 
ready,  though  this  would  be  obviously  unnecessary  where  the  debt  or 
duty  is  discharged  by  the  tender.  And  if  a  certain  day  be  mentioned 
for  payment,  but  no  place  specified,  it  is  not  enough  for  the  defendant  to 
plead,  that  the  plaintiff  was,  at  that  day,  out  of  the  state,  but  he  should 
also  aver  that  he  was  ready  to  pay,  and  so  has  continued  and  still  is 
ready,  from  the  time  of  the  tender.  ((7)  Indeed,  it  is  sufficient  to  observe, 
vnth  regard  to  this  plea,  that  it  must  show  that  the  party  pleading  it  has 
never  been  in  default ;  for  if  he  neglect  to  tender  the  money  at  the 
proper  day  or  place,  and  in  the  proper  manner,  his  plea  of  tender  is  for- 
ever gone.(r)  It  should  show  that  the  plaintiff  never  had  any  cause  of 
action  ;(«)  and  always  ready ^  is  of  the  essence  of  the  plea.(/} 

And,  accordingly,  where  you  plead  a  tender  for  the  price  of  goods 
sold,  work,  money,  &c.  or  any  thing  properly  demandable  under  com- 


(n)  Vid.  Bac.  Abr.  tit  Tender,  &c.  (6).  (r)  8  F^t,  169,  per  Ld.  Elleoboroag^i 

(0)  1  Root,  443,  444.  Ch.  J. 

(p;  Vid.  Bac.  Abr.  tit  Tender,  &c.  (•)  Id.  171,  per  Lawrence,  J. 

(H)  1,  and  cases  there  cited.  {t)  Willes,  684,  per  Abney,  J. 
(q)  Id.  2,  3,  and  cases  there  cited. 
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mon  counts  in  a  declaration,  in  which  cases  the  debt  is,  in  many  instan- 
ces, due  immediately  on  the  OMisideration  being  performed,  it  is  enough 
to  show  your  tender,  and  say,  always  ready^  &c.  but  the  plaintiff  may 
defeat  you  by  replying,  and  showing  a  demand  and  neglect,  or  refusal  to 
pay  at  any  time  after  the  debt  arose,  whether  before  or  after  the 
tender.(«) 

When  the  money  is  brought  into  court  on  a  plea  of  tender,  the  plaintiff 
is  entitled  to  it  at  all  events,  even  though  he  should  afterwards  be  non- 
suited, or  a  verdict  or  judgment  pass  against  him.  And  even  if  the 
money,  or  any  part  of  it,  be  paid  in  through  mistake,  yet  the  court  will 
not  suffer  it  to  be  restored,  either  in  whole  or  in  part,  if  no  fraud  or  de- 
ceit were  practised  upon  the  defendant,  which  led  him  to  the  mis- 
take.(v) 

It  should  be  noticed  that  the  foregoing  remarks  in  regard  to  the  man- 
ner of  pleading  a  tender,  apply  only  to  cases  where  the  tender  is  made 
lefore  suit  brought.  Indeed,  as  we  shall  see  hereafter,  a  plea  is  im- 
proper in  any  other  case. 

VIII.  In  what  cases  a  tender  may  be  made. 

It  is  sufficient,  perhaps,  to  observe  under  this  head,  that,  at  common 
law,  a  tender  cannot  be  made  in  any  case,  except  where  the  debt  or 
duty  is  certain,  or,  which  is  the  same  thing,  capable  of  being  made  certain 
by  computation,  or  other  act  of  the  tenderer.  It  is,  therefore,  generally 
confined  to  contracts  for  the  payment  of  money,  or  some  other  specific 
thing.  But  where  the  damages  must  be  assessed  by  a  jury,  as  upon  a 
contract  to  deliver  certain  specific  articles,  without  any  price  being  affix- 
ed to  them  by  the  contract,  a  tender  is  inapplicable ;  and  the  same  dis- 
tinction applies,  in  general,  to  the  action  of  debt  and  covenant,  as  well  as 
to  an  action  of  assumpsit,  as  may  be  seen  by  the  several  cases  cited  in 
Bac.  Abr.  tit.  Tender,  &c.  (O)  and  (?)  1,  3,  4. 

It  follows,  from  the  above  rule,  of  course,  that  a  tender  is  inadmisible 
in  trespass  on  the  case,  properly  so  called,  trover,  trespass,  &c.  Id.  tit. 
Tender,  &c.  (P)  2,  8,  9,  and  the  cases  there  cited.  Vid.  also  on  the 
same  subject  ante,  700,  791. 

A  tender  may,  in  general,  be  pleaded  to  the  common  counts  in  as- 
sumpsit (u)) 

An  exception  to  the  common  law  rule,  as  to  the  cases  in  which  a  ten- 
der is  proper,  is  made  by  statute,(x)  which  allows  of  a  tender  of  amends 

(tt)  10  Mod.  81.  WiUes,  632.  1  (w)  Str.  676.  8alk.28,697.  6  Mod. 
Wash.  29.  12d. 

(«)  2  Bos.  &  Pul.  392.    2  T.  B.  646.  (x)  2  R.  S.  467,  §  20. 
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in  actions  for  casual  or  involuntary  trespasses  or  injuries.    This  sub|ect 
will  be  considered  more  at  large  under  the  next  succeeding  bead. 


OF  TBNDER  ATTSB  SUIT  BROUGHT. 

At  common  law,  as  we  have  already  seen«(y)  a  tender  could  in  no 
case  be  made,  unless  before  suit  brought.  The  only  mode  allowed  to 
the  defendant^  to  save  himself  from  costs^  where  he  admitted  something 
to  be  due,  was,  as  we  have  also  seen,(z)  by  paying  it  into  court ;  at* 
though  even  this  right  extended,  as  has  been  ahready  remariLed,(a)  only 
to  actions  where  a  sum  certain  was  demanded.  The  relief  afibrded  by 
this  practice,  extended  to  so  few  cases,  and  was  so  limited  in  its  mode  of 
application,  that  the  legislature  have  extended  it  still  further,  for  the  pur- 
pose of  preventing  vexation  and  oppression  towards  defendant8.(ft) 

It  is  provided  by  statute,(c)  that  whenever  an  action  shall  be  pending 
upon  any  bond,  which  has  a  condition  by  which  the  same  is  to  become 
void  on  the  payment  of  a  less  sum,  the  defendant  may,  at  any  time  befcre 
judgment  rendered  in  such  action,  pay  to  the  plaintiff,  or  bring  into  court 
for  the  plaintiff's  use,  the  principal  sum  and  interest  due  on  such  bond  to- 
gether  with  the  costs  incurred  in  such  action,  and  thereupon  such  action 
shall  be  discontinued.  Under  this  statute,  it  may  be  well  to  notice  the 
case  recently  decided  by  our  supreme  court,(tf}  in  which  it  was  held, 
where  a  bond  is  conditioned  for  the  payment  of  money  at  a  future  day» 
with  interest  semi  annually,  and  it  is  agreed  that  in  default  of  the  pay- 
ment of  interest  at  the  time  specified,  tiie  whole  of  the  debt,  (principal  and 
interest,)  shall  become  due,  and  a  default  in  payment  of  interest  happens, 
and  an  action  is  brought  demanding  the  whole  debtf  that  the  defendant  is 
not  entitled,  on  bringing  into  court  the  arrears  of  interest  with  the  costs, 
to  a  judgment  of  discontinuance,  but  is  liable  to  the  payment  of  the  pnn- 
c^poZ  as  well  as  interest. 

It  is  further  provided  by  8tatute,(6}  that  when  any  action  at  law  shall 
be  commenced,  for  the  recovery  of  a  sum  certain,  or  which  may  be  re- 
duced to  certainty  by  calculation,  or  for  a  casual  or  involuntary  trespass 
or  injury,  the  defendant,  in  any  stage  of  the  proceedmgs,  before  trial  in 
such  causes,  or  before  such  damages,  shall  have  been  assessed,  or  before 
judgment  rendered  in  an  action  of  debt,  may  tender  to  the  plaintiff,  or  his 
attorney,  any  sum  of  money  which  such  defendant  shall  conceive  suffi- 
cient amends  for  the  injury  done,  for  which  such  action  or  proceeding 


(y)  Ante,  804. 
(x)  Ante,  789. 

(a)  Ante,  790. 

(b)  Vid.  Grab.  Prac.  9d  ed.  54S. 


(c)  2  R.  S.  277,  §  27. 

(d)  19  Wen.  104.    Vid.  also  7  Palgt, 
179. 

(•)  3  R.  a  467,  §  20,  31,  22  aad  as. 
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was  instituted,  or  sufficient  to  pay  the  plaintifPs  demand,  together  with 
the  costs  of  such  action  or  proceeding,  to  the  time  of  makipg  such  tend- 
er* If  it  shall  appear,  upon  the  trial  of  the  cause,  or  upon  the  assessment 
of  damages,  that  the  amount  so  tendered,  was  sufficient  to  pay  the  plain- 
tiff's demand,  and  the  costs  of  the  suit  or  proceeding  up  to  the  time  of 
such  tender,  the  plaintiff  shall  not  be  entitled  to  recover  or  collect  any  in- 
terest on  such  demand  from  the  time  of  such  tender,  or  any  costs  incur- 
red subsequent  to  that  time,  but  shall  be  liable  to  the  defendant  for  the 
costs  incurred  by  him  subsequent  to  such  time*  If  the  action  or  pro* 
oeeding  be  to  recover  damages,  and  it  shall  appear,  that  the  sum  tender- 
ed was  a  sufficient  amends  for  the  injury  done,  and  for  the  costs,  as  be- 
fore mentioned,  the  plaintiff  shall  not  be  entitled  to  recover  any  costs  in 
any  such  action  or  proceeding,  incurred  after  such  tender,  but  shall  be 
liable  to  the  defendant  for  his  costs  incurred  after  that  time.  If  any  such 
tender  be  accepted  by  the  plaintiff,  and  he  shall  thereafter  proceed  in  the 
action,  the  sum  so  accepted  shall  be  deducted  from  the  whole  amount  of 
the  recovery,  and  judgment  shall  be  rendered  only  for  the  residue  ;  and  an 
entry  of  such  tender  and  acceptance  shall  be  made  on  the  record. (1) 
Under  these  provisions  of  the  statute,  it  will  be  seen,  that  the  plaintiff 
may  either  accept,  or  decline  to  receive  the  tender.  Whether  he  do  so 
or  not,  is  perhaps  a  matter  of  no  consequence,  so  far  as  concerns  the  lia- 
bility to  pay  costs  subsequently  accruing,  in  actions  before  justices  of  the 
peace.  It  is  otherwise  in  actions  in  courts  of  record,  for  there,  in  case 
the  plaintiff  accept  the  tender,  he  cannot  recover  costs  against  the  de- 
fendant, unless  he  recover  a  judgment  of  at  least  fifty  dollars  over  and 
above  the  sum  tendered ;  the  costs  in  such  a  case  being  determined,  as 
provided  by  statute,(/)  by  the  amount  of  the  subsequent  recovery.  In  jus- 
tieea'  courts,  the  recovery  of  any  sum,  however  small,  carries  costs ;  and 
hence  there  can  be  no  doubt,  that  a  recovery  of  only  six  cents,  in  favor 
of  a  plaintiff,  who  has  accepted  a  tender,  the  judgment  being  for  a  sum 
over  and  above  the  amount  tendered,  will  carry  costs  against  the  defend- 
ant. If  the  plaintiff  do  not  accept  the  tender,  in  an  action  for  damages,  he 
is  entitled  to  a  judgment  for  the  sum  tendered  as  damages,  and  if  he  re- 
cover no  more  than  the  sum  tendered,  the  defendant  is  entitled  to  the 
costs  accrued  subsequent  to  the  tender,  but  if  he  recover  only  six  cents 
beyond,  he  is  entitled  to  costs — and  this  is  the  rule  in  courts  of  record,  (^) 
And  even  after  a  reftisal,  the  plaintiff  may,  at  the  trial,  elect  to  acc^t  the 
sum  tendered,  and  if  he  do  so,  the  defendant  is  bound  to  pay,  or  a  ver- 

(1)  In  luits  before  justices,  the  entiy  is  to  be  made  on  the  docket. 
(/)  a  R.  S.  457,  §  3a.  (g)  18  Wen.  800. 
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diet  must  be  rendered,  or  a  judgment  given  for  that  amount ;  and  in  such 
case,  the  costs  accrued  after  demand  and  a  reasonable  time  to  pay,  wiH 
be  deducted  from  the  costs  to  which  the  defendant  is  entitled.(A)  In  the 
case  in  which  these  points  were  decided,  Nelson,  J.,  in  delivering  the 
opinion  of  the  court,  in  commenting  upon  the  policy  and  effect  of  these 
statutory  provisions,  remarks:  *'  If  the  plaintiff  refuses  to  accept  the  teih 
der  and  proceeds  in  the  action,  and  does  not  recover  a  sum  exceeding 
the  tender,  he  must  pay  the  costs  accrued  after  the  tender ;  which  is  but 
the  application  of  the  ordinary  rule  of  paying  money  into  court.  1  Saund. 
83,  c,  n.  2.  2  Archb.  Pr.  203. '  The  23d  §  is  a  new  provision,  and  veiy 
properly,  in  case  of  acceptance  of  the  tender,  puts  the  further  litigation  of 
the  plaintiff  under  the  peril  of  payment  of  costs  subsequently  accruing; 
unless  he  recovers  a  sum  (beyond  that  tendered)  which  shall  entitle  him 
to  costs  under  the  general  law  of  costs. (1)  In  the  other  case  a  recovery 
of  six  cents  beyond  the  amount  tendered  gives  costs.  If  the  plaintiff  refu- 
ses to  accept  the  tender,  it  is  not  to  be  stricken  out  of  the  declaration,  as 
when  money  is  paid  under  the  23  §,  or  into  court,  because  his  only  mode 
of  collecting  it  is  by  means  of  the  judgment ;  and  in  analogy  to  the  prac« 
tice  of  paying  money  into  court,  of  which  this  was  designed  as  a  cheap 
and  expeditious  substitute,  the  plaintiff  is  entitled  in  any  event  to  a  verdict 
and  judgment  equal  to  the  amount  tendered.  When  money  is  brought 
into  court,  the  plaintiff  is  at  all  events  entitled  to  it.  1  Saund.  33,  n.  2. 
2  Archb.  Pr.  203.  Any  other  construction  would  be  unjust.  The  de- 
fendant has  the  benefit  of  the  tender,  to  the  amount  of  it,  throughout  the 
subsequent  litigation,  the  same  as  if  so  much  had  been  paid  into  court; 
and  this  in  consequence  of  his  ability  to  prove  that  he  has  acknowledged 
so  much  to  be  due,  and  has  offered  to  pay  it.  For  the  like  reason,  if  the 
plaintiff  changes  his  opinion  and  elects  to  accept,  and  stops  his  suit  short 
of  a  trial,  he  should  be  permitted  to  do  so,  deducting  the  costs  that  the  de- 
fendant has  been  subjected  to  since  the  tender.  This  is  also  analogoat 
to  the  practice  of  which  this  is  a  substitute.    2  Archb.  Pr.  203.** 

All  the  proceedings,  in  cases  arising  under  the  provisions  of  the  statute, 
should,  strictly,  be  entered  by  the  justice  in  his  docket,  as  they  occur.  He 
is  required,  at  all  events,  where  the  tender  is  accepted  by  the  plaintiff,  to 
make  an  entry  to  that  effect,  upon  his  docket  ;(t)  and  the  better  ooune 
would  be,  in  all  cases,  to  make  the  docket  a  faithful  record  of  all  the  pro* 
ceedings  in  the  cause,  whether  specially  requhred  by  statute  or  not 


(I)  Inapplicable  to  justices'  courts,  where  the  recovery  of  six  pence  only  will 
carry  costs,  as  was  remariced  ante,  813. 

(&)  Id.    (i)  2  R.  S.  457,  §  28. 
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A  tender  under  the  provisions  of  the  statute  above  cited  is  not  the  sub- 
ject of  a  plea«(^*) 

If  the  tender  is  made  in  a  case  in  which  the  defendant  claims  that  the 
trespass  or  injury  was  casual  or  involuntary,  he  should  make  out  such  a 
case  by  testimony,  and  in  addition  to  the  ordinary  verdict  of  a  jury,  in 
case  there  is  one ;  or  judgment  of  a  justice,  where  the  cause  is  tried  be- 
fore him  alone ;  the  jury  should  find,  or  the  justice  should  certify  upon  his 
docket,  that  the  trespass  or  injury  for  which  the  action  was  brought  was 
casual  or  involuntary.  In  case  such  be  the  finding  of  the  jury,  it  should 
also  be  entered  upon  the  docket  of  tlie  ju8tice.(A:) 

Plea  of  infancy. 

That  at  the  time  of  making  the  contract  declared  upon  by  the  said  P.^ 
Ihe  said  D.  was  an  infant  under  the  age  of  twenty-one  years. 

When  infancy  is  a  defence,  vid.  ante,  265,  6,  also  ante,  701  to  705. 

Plea — in  trewpan — Justification — taking  and  impounding  cattle  damage 

feasant 

That  the  said  D.,  before  and  at  the  time  of  the  trespass  complained  of 
by  the  said  P.,  was  lawfully  possessed  of  a  certain  close,  situate  in  the 
town  of  Sarat(^a  Springs,  in  the  county  of  Saratoga ;  and  because  the 
cattle  in  the  said  P.'s  declaration  mentioned,  before  and  at  the  said  time 
when  the  said  trespass  is  supposed  to  have  been  committed,  were  wrong- 
fully in  the  close  of  the  said  D.,  there  doing  damage  to  him  ;  he  took  the 
same  cattle  so  doing  damage,  and  drove  them  away  out  of  the  said  close, 
to  a  common  pound  in  the  said  town,  which  is  the  same  trespass  com- 
plained of  by  the  said  P. 

If  the  beasts  were  impounded  before  the  damages  were  appraised,  the 
plaintiff  should  reply  this  matter,  in  order  to  make  the  defendant  a  tres- 
passer from  the  beginning. 

When  and  how  cattle  may  be  taken,  damage  feasant^  and  impound- 
ed, vid.  ante,  372  to  389 ;  also  ante,  436  to  441. 

Plea  of  justificatum  by  the  party  upon  vjiose  execution  the  plaintiff  *s 

goods  were  taken  and  sold. 

That  the  said  D.,  before  the  said  time  when  the  trespasses  mentioned 
in  the  said  P.*s  declaration  are  supposed  to  have  been  committed,  to  wit. 


«ad 


j)  Vid.  Grab.  Piac.  9d  ad.  544,  5,       (Jk)  18  Wen.  805. 
tiie  case  tliera  cited  in  note. 
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OD»  &c.  at  a  court  held,  &c.  {set  forth  thejudgmentf  execution  and  delivery 
to  the  constable,  as  ante,  591,  8.)  ,  By  virtue  of  which  said  execution,  the 
said  6.  C.  L.,  so  being  constable  as  aforesaid,  afterwards,  on,  &c.  before 
the  return  day  of  said  execution,  at,  &c.  did  seise  and  take  the  goods 
and  chattels  of  the  said  P.,  in  his  declaration  mentioned,  for  the  purpose 
of  levying  the  moneys,  so  as  aforesaid  directed  to  be  levied  by  the  said  ex- 
ecution, and  did  then  and  there  levy  a  certain  sum  of  money,  to  wit,  the 
sum  often  dollars,  part  and  parcel  of  the  damages  and  costs  aforesaid, 
which  are  the  same  trespasses  whereof  the  said  P.  in  his  declaratioii 
complains. 

We  noticed  ante,  699,  in  note,  that  a  justification  under  process  mittC 
be  pleaded  by  the  party,  though  the  officer  himself  may  generally  justify 
under  the  general  issue. 

A  constable  appointed  by  three  justices  may  justify  under  such  ap- 
pointment, although  it  were  improper ;  for  it  is  a  judicial  act,  and  its  va- 
lidity cannot  be  drawn  in  question,  in  an  action  against  the  constable ;(/) 
and  so,  though  he  seized  goods  on  a  warrant  which  issued  erroneou8ly.(m) 

Where  a  constable  is  not  acting  in  the  execution  of  his  office,  or  does 
not  pursue  the  directions  of  his  warrant  or  process,  he  is  not  authorized 
by  the  statute  cited  ante,  698,  9,  in  note,  to  introduce  his  defence  under 
the  general  issue,  (n)  And  where  he  executes  a  warrant  in  an  unrea- 
sonable aod  oppressive  manner,  and  with  the  avowed  and  malicious  de- 
sign to  vex  and  oppress  the  party,  an  action  will  lie  against  him.  As 
where  a  constable  had  a  warrant  to  levy  a  fine,  and  refused  to  take  the 
property  which  the  plaintiff  tendered  him,  but  took  his  horse  with  the 
avowed  intent  of  hurting  his  feelings,  it  was  held  that  an  action  on  the 
case  might  be  maintained  against  him.(o) 

Where  the  defendants  justify  under  the  same  process,  the  safer  way  is 
to  do  so  in  separate  pleas,  each  for  himself;  for  if  all  the  defendwits  jus- 
tify under  the  same  process  in  a  single  plea,  if  the  process  will  not  justify 
them  all,  though  some  of  them  might  be  protected  by  it,  the  justificatioo 
fails  as  to  all,  and  neither  of  the  defendants  can  be  protected  by  it(^) 
But  it  is  otherwise  of  a  joint  plea  of  not  guilty ;  for  here  one  defendant 
may  be  found  guilty  and  another  acquitted,  though  the  plea  be  joint(7) 


(0  8  John.  69.  (p)  2  Cainei ,  108.    1  Saimd.  28,  a.  (2). 

(m)  2  Bos.  &  Pull.  158.  14  John.  166. 

(n)  1  Bac.  Abr.  690.    3  Borr.  1742.  (a)  14  John.  166.    8  East,  62.   Gowp. 

8  East's  P.  C.  238.    Ante,  28.  610. 
(o)  5  John.  125. 
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In  CleTeland  v.  Rogers,  6  Wen.  438,  it  was  held,  that  in  justifying  un- 
der an  execution  issued  by  a  justice  of  the  peace,  it  is  necessary  to  set 
forth  the  title  of  the  statute  under  which  the  justice  acted,  and  that  by 
virtue  thereof  he  issued  process,  or  that  under  it  a  plaint  was  levied ;  and 
further,  that  in  pleading,  if  the  facts  necessary  to  give  jurisdiction  are 
omitted  to  be  stated,  and  it  is  only  alleged  that  a  judgment  was  rendered, 
and  that  an  execution  was  issued  upon  such  judgment^  without  setting 
forth  the  execution  verbatim^  so  that  the  court  may  see  whether  it  afford- 
ed protection  to  the  ojficer  who  executed  it,  the  officer  will  be  considered 
a  trespasser.  Mow  it  will  be  seen  that  although  the  manner  of  setting 
forth  the  execution  in  the  form  of  declaration,  given  ante,  597,  598,  is  in 
literal  compliance  with  the  rule  established  by  the  above  case,  yet,  that 
in  stating  the  judgment,  we  have  omitted  to  set  forth  the  title  of  tlie  stat- 
ute  under  which  the  justice  acted.  This  was  held,  in  a  late  case,  not  to 
be  necessary  in  a  declaration  upon  a  justice's  judgment,  and,  as  we  hum- 
bly conceive,  the  same  reasons  which  induced  the  court  so  to  decide  with 
respect  to  a  declaration^  operate  in  their  full  force  when  applied  to  a 
jlea.  They  say,  in  12  Wen.  473,  that  ^  the  act  of  the  legislature,  con- 
ferring civU  jurisdiction  upon  justices  of  the  peace,  and  authorizing  them 
to  take  cognizance  of  certain  actions,  is  a  public  act,  of  which  the  court 
is  bound  to  take  judicial  noticed'  Hence  it  is  unnecessary  to  set  forth 
either  the  title  or  provisions  of  the  statute.  It  is  enough  that  it  appear 
from  the  declaration  or  plea  that  the  cause  of  action  upon  which  the 
judgment  was  rendered  was  actually  within  the  jurisdiction  of  the  court. 

Pleor-'^fect  of  line  or  partition  fence. 

That  the  close  mentioned  in  the  said  P.'s  declaration,  in  which,  &c.  at 
the  Baid  time,  when,  &a  did  and  now  does  lie  next  adjoining  to  a  certain 
close  of  the  said  D.,  situate  in  the  town,  &c.  the  easternmost  half  of  the 
division  fence  between  which  said  closes,  the  said  P.,  at  the  said  time» 
when,  Ac.  was  legally  bound  to  keep  in  repair ;  but  that  at  the  said  time 
when,  &c.  the  said  easternmost  half  of  the  said  fence  was  out  of  repair, 
by  means  whereof  the  cattle  mentioned  in  the  declaration  of  the  said  P., 
escaped  from  the  said  D.'s  said  close,  into  the  said  P.'s  said  close,  and  did 
the  damage  complained  of  by  the  said  P.,  which  are  the  same  trespasses 
OMiipIained  of  by  the  said  P. 

Of  this  plea,  generally,  vid.  ante,  874  to  389. 

Plea — dose  a  public  highway. 

That  at  the  time  of  committing  the  said  several  trespasses,  in  the  said 
V!s  declaration  mentioned,  the  said  close  in  which  the  same  are  supposed 
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.^-^ 
on,  Ac.  at  a  coar  /r*^  ^d  ^^  "  *  public  highway ;  wherefore 

to  tAe  constable  ^^^  '^bea,  &c.  did,  with  his  horses  and  wagon, 

said  G.  C.  L,  '^^/^^'^  ^  lawfully  might,  therein  using  the  same 

the  return  r  ^'^''^^^%d  because  the  same  was  then  and  there  ob- 
and  chatte^  ^^^^'Ir^^  ^  P^®^^'  ^  ^^^^  without  the  removal  thereof 
of  levyin*^  ^'^r^  ^gfyrtBaidy  the  said  D.,  then  and  there  removed  the 
ecution  ^^^"^trsff  "*  ^'^^^  ^^  P*^  along  the  said  highway  as  afore* 
gum  c       ^^^     the  same  trespasses,  whereof  the  said  P.,  in  declaring 

whir        jT'*^/ 

CO'         coioP^  jMs  of  travel  on  a  highway,  vid.  ante,  371,  882  to  888, 

/^    Ver  is  a  public  highway  or  common  fishery,  ante,  389  to  893. 

^'  ^^  part  of  the  trespass  or  trespasses  alleged,  were  not  committed, 

/  !/  the  get^^^^  '^^^^  ^^  ^^  B^  much,  and  your  justificatbn  will  then  be 

to  ^  residue  of  the  said  trespass^  or  the  said  several  trespflsses^  4^* 

ifl^  abo'v^  plea  puts  in  issue  the  title  to  land,  which  a  justice  is  not 

utborix^^  to  try  ;(r)  he  should,  therefore,  proceed  with  the  cause,  the 

ggffie  as  if  no  such  plea  were  interposed ;  unless  the  defendant,  as  he  may 

dOf  comply  with  the  provisions  of  the  statute  in  regard  to  pleading  title, 

of  which  we  shall  speak  more  at  large  under  the  next  head« 

or  THB    PLBA   OF    TITLE,   IN  ORDER    TO   OUST    THB    JVSTICB   OF    JURIS- 
DICTION. 

We  have  already  seen  that  a  justice  has  no  jurisdiction  of,  and  cannot 
try  an  action  where  the  title  to  land  shall  in  any  wise  come  in  ques- 
tion ;{s)  but  the  defendant,  if  he  wish  to  oust  the  justice  of  his  jurisdic- 


(1)  *'  Highwavs  are  regarded  in  our  law  merely  ai  eaiementa.  The  public  ae- 
quire  no  more  tnan  a  right  of  way^  with  the  powers  and  privileges  incident  to  Ihtt 
nght,  such  as  digging  the  soil  and  using  the  timber  and  other  materials  found  with- 
in the  space  of  the  road,  in  a  reasonable  manner,  for  the  purpose  of  making  and  re- 
pairing the  road,  and  its  bridges.  When  the  soyereign  imposes  a  right  of  way  upoa 
the  land  of  an  individual,  the  title  of  the  former  owner  is  not  extinguished  ;  but  is 
so  qualified  that  it  can  only  be  ^employed  subject  to  that  easement  The  fonntr 
proprietor  still  retains  his  exclusive  right  in  all  mines,  ouanies,  sprinpfs  of  water^ 
timber,  and  earth,  for  eveiy  purpose  not  incompatible  witn  the  public  nj^htof  way. 
The  person  in  whom  the  fee  of  the  road  is,  may  maintain  trespass,  or  ejectment  or 
waste.  1  Burr.  143.  2  Str.  1004.  1  Wils.  107.  6  East,  154.  2  John.  963.  6 
Mass.  R.  454.  But  when  the  sovereign  chooses  to  discontinue  or  abandon  the  right 
of  way,  the  entire  and  exclusive  enjoyment  reverts  to  the  proprietor  of  the  sou." 
15  John.  453,  per  PlaU,  J.  Vid.  also  1  R.  S.  521,  §  131.  As  to  what  constitutes  a 
highway,  and  when  it  shall  cease  or  be  discontinued,  vid.  1  R.  S.  517,  §  103, 104. 
7  John.  106.  2  id.  424.  3  Caines,  807.  10  John.  236.  17  id.  277.  2  Phil.  Ev. 
N.  Y.  ed.  of  1839,  195,  196,  and  notes  there  referred  to.  Vid.  also  Cowen  &  Hill's 
Notes  to  Phil.  £v.  373,  to  374.  As  to  other  easements,  vid.  id.  371  to  373,  257, 
375,  376  to  385. 

(r)  19  Wen.  873.  (s)  Ante,  26.    Vid.  2  R.  S.  158,  §  4. 
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tioti  iQ  luch  an  action,  mustt  at  the  time  when  he  is  required  to  join  issue, 
and  not  after,  plead  specially,  or  give  notice  under  the  general  issue, 
that  the  title  to  lands  will  come  in  question.  Such  plea  and  notice  may 
be  joined  with  any  other  proper  plea  to  the  action,  and  they  must  be  writ- 
ten, signed  by  the  defendant  or  his  attorney,  and  delivered  to  the  justice, 
who  must  then  countersign  and  deliver  them  to  the  plaintiff.(/)  These  re- 
quirements of  the  statute,  with  others  which  we  shall  presently  notice,  must 
be  strictly  complied  vnth,  in  order  for  the  defendant  to  avail  himself  of  the 
benefits  of  the  statute  ousting  the  justice  of  his  jurisdiction.  For  although 
the  statute  declares  that  a  justice  shall  not  have  cognizance  of  any  action 
where  the  title  to  land  shall  in  any  wise  come  in  question,  yet  if  the  de- 
fendant do  not  plead  his  defence,  or  even  if  he  does  plead  it  and  fails  to 
comply  with  the  further  direction  of  the  statute,  the  justice  has  jurisdic- 
tion of  the  cause,  and  is  bound  to  proceed  th^^in,  and  the  defendant  is 
precluded  in  his  defence,  from  all  evidence  drawing  in  question  the  title 
to  lands.(ti)  But,  whether  the  defendant  plead  title  or  not,  if  it  appear 
on  the  trial, /rom  the  plaintiffs  own  showings  that  the  title  to  lands  is  in 
question,  which  title  is  disputed  by  the  defendant,  the  justice  must  dis- 
miss the  cause,  and  the  plaintiff  pay  the  costs,  (v) 

This  plea  of  title  must  be  interposed  at  the  joining  of  issue,  and  not 
after ;  and  the  defendant  has  no  right  after  issue  joined  and  an  adjourn- 
ment granted,  on  the  adjourned  day  to  withdraw  his  first  plea  and  plead 
title.(i£7) 

This  plea  is  proper  in  any  action  where  the  title  to  lands  shall  in  any 
wise  come  in  question.  It  may  be  interposed,  not  only  in  actions  for 
trespass  on  lands,  where  the  question  of  title  ordinarily  arises ;  but  in  all 
other  actions,  such  as  assumpsit,  trover,  &c.  where  the  defence  involves 
the  trial  of  a  question  of  title  to  lands.  For  several  cases  illustrative  of 
the  manner  in  which  the  question  of  title  to  lands  may  arise  in  actions 
other  than  for  trespass  on  lands,  vid.  ante,  33,  34. 

The  langui^e  of  the  statute  is  very  general,  and  ousts  the  justice  of 
his  jurisdiction  in  every  conceivable  case  where  the  title  to  land  may  in 
any  wise  come  in  question,  on  compliance,  by  the  defendant,  with  the  re- 
quirements of  the  statute.  Thus,  a  plea  'in  an  action  of  trespass  on 
lands,  that  the  hens  in  quo  is  a  public  or  private  way,  involves  the  title 
to  lands,  and  under  such  a  plea,  the  defendant  may  deliver  to  the  justice 
the  bond  required  by  the  statute  and  thus  oust  him  of  jurisdiction. (a?) 


(0  «  R.  S.  168,  §  69.  (w)  15  John.  904.  _  .^ 

(u)  Id.  §  62.  (x)  1  John.  146.    6  Wen.  465.    15  id. 

(«)  Id.  §68.  388.    19  id.  378. 
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And  in  such  a  case  the  parties  cannot  confer  jurisdiction  upon  the  justice 
by  consenting  that  he  may  proceed  and  try  the  cause  ;(y)  neither  can 
evidence  be  adduced  by  the  defendant,  under  the  general  issue,  diowing 
that  the  locus  in  quo  is  a  private  road.(z) 

There  can  be  no  doubt  in  an  action  of  trespass  on  lands,  that  a  plea  m 
abatement  of  non-joinder  of  a  tenant  in  common  with  the  pIaiDtiff,(a)  is  a 
plea  showing  that  the  title  to  land  will  come  in  question,  and  authorizes 
the  defendant  to  give  the  bond  required  by  the  statute  and  thus  remove 
the  cause  to  the  court  of  common  pleas.  It  will  be  seen  that  the  statute 
does  not  require  that  the  plea,  raising  the  question  of  title,  should  be  a 
plea  in  bar ;  neither  need  the  plea  show  title  in  the  defendant  It  is 
enough  that  the  defendant  show,  by  his  plea,  that  the  title  to  lands  will 
come  in  question  on  the  trial.  This  he  does,  in  the  case  under  conside* 
ration,  by  showing  that  the  plaintiff  has  no  title  except  in  common  with 
another,  and  cannot,  consequently,  maintain  his  action  except  he  join  his 
tenant  in  common  as  a  co-plaintiff. 

An  action  on  the  case,  for  overflowing  the  plaintiff's  land  by  means  of 
a  mill  dam,  where  the  defendant  insists  that  the  dam  was  erected  by 
permission  of  the  plaintiff,  and  does  not  question  the  plaintiff's  title  to  the 
land,  but  simply  goes  to  trial  upon  the  question  of  permission  or  license, 
does  not  concern  the  title  to  lands,  and  is,  therefore,  an  action  of  which 
a  justice  has  cognizance ;  though  if  in  such  an  action  the  defendant  diould 
justify  under  a  prescription (6)  to  overflow  the  lands,  this  would  involve 
a  question  of  title  to  lands,  (c)  In  an  action  for  a  nuisance  to  a  house, 
title  cannot  come  in  question ;  for  though  the  defendant  have  a  title  to 
the  house  himself,  he  has  no  right  to  drive  the  plaintiff  out  by  creating  a 
nuisance.  ('/) 

For  what  shall  be  said  to  be  a  question  of  title,  generally,  vid.  ante,  417, 
418, 419,  and  422, 423.  When  the  question  of  title  may  arise  incidentally, 
either  on  the  plaintiff's  own  showing  or  otherwise,  vid.  ante,  32  to  35. 

Under  the  provision  of  the  statute  making  it  the  duty  of  the  jus- 
tice to  dismiss  the  cause  where  it  appears  on  the  trial  from  the  phun- 
tifTs  own  showing  that  the  title  to  lands  is  in  question,  it  has  been  held 
that  an  action  of  trespass  for  digging  up  the  soil  in  a  street,  brought  by  the 
owner  of  a  lot  bounding  on  the  street  which  had  been  dedicated  to  the 
public,  but  which  had  not  been  accepted  or  recognized  by  the  local  offi- 
cers  as  a  public  street,  presented  a  question  of  title  to  land,  and  could 


(y)  6  Wen.  465.  (6)  As  to  what  a  prescription  is,  Tid. 

(«)  15  id.  338.  ante,  378,  379. 

(a)  Vid.  ante,  681.  (c)  Vid.  2  John.  185. 

id)  18  John.  306. 
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not  be  tried  in  a  jastice's  coart.(e)  In  that  case,  the  street  not  having 
been  used  by  the  pablicfor  twenty  years,  it  was  necessary  for  the 
plaintiff,  in  order  to  show  title  in  himself,  to  prove  certain  explicit  acts  of 
dedication,  a  map  laying  down  the  street,  an  agreement  among  the  pro- 
prietors that  it  should  be  a  public  street,  and  his  own  title  deeds  bound- 
ing him  upon  it  as  such ;  but  this  evidence  the  supreme  court,  on  error, 
held  that  the  justice  had  no  right  to  consider,  under  the  provision  of 
the  statute  above  referred  to.  In  that  case  the  court  further  held,  that 
proof  of  actual  possession  of  a  lot  adjoining  a  street,  shows  a  constructive 
title  in  the  occupant  to  the  soil  extending  to  the  centre  of  the  street ;  but 
to  give  such  title,  the  street  must  have  been  accepted  by  the  public  as 
such;  although  dedicated,  if  not  accepted,  it  remains  the  property  of  the 
original  proprietor,  subject  to  the  easement  or  right  of  way  of  the  pur- 
chasers of  lots  adjoining  the  street. 

Under  the  statutes  in  force,  previous  to  the  revision,  the  defendant 
might  plead  the  common  bar  of  liberum  tenementumj  or  freehold  in  the 
defendant,  no  matter  how  special  his  title  might  be,  or  even  though  he 
had  no  title,  the  same  being  in  a  third  person,  and  this,  whether  he  en- 
tered under  the  authority  of  that  person  or  not ;  and  under  that  plea,  he 
might,  on  the  trial,  show  possession  or  title  out  of  the  plaintiff,  and  thus 
defeat  his  action.  Now,  by  the  revised  statutes,  the  rule  is  changed. 
The  defendant  must  plead  his  title  specially,  or  give  notice  to  that  effect ; 
and  whatever  may  be  the  form  of  his  plea  before  the  justice,  the  same 
form  must  be  pursued  in  the  common  pleas ;  and  the  defendant  is  not 
permitted  to  set  up  any  other  defence  than  that  disclosed  by  his  plea  or 
notice ;  and  therefore,  where  the  defendant  pleads  liberum  tenementum 
before  the  justice,  and  fails  to  show  title  in  himself  on  a  trial  in  the  com- 
mon pleas,  the  verdict  must  go  against  him.(/)  In  regard  to  the  strict- 
ness with  which  parties  are  required  to  pursue  the  forms  of  pleading  be- 
fore the  justice,  after  the  cause  is  removed  to  the  common  pleas,  more 
will  be  said  hereafter. 

FOKM  OF  THE  PLBA  OF 

Liberum  tenementum  ;  er  freehold  in  the  defendant 
Justice's  Court. 
Richta^  Roe    ^    ^^^^^  j^^  g  Gilbbbt,  Esq.  one  of  the  jusUces  of 
J       ^j^chion  \  ^^^  P^*<^»  ^  *^^  ^^^  *^®  county  of  Saratoga. 

Plea. — ^And  the  said  Richard  Roe^  in  his  proper  person,  (or  by  F.  Hoag, 
his  attorney,)  comes  and  defends  the  force  and  injury,  when,  &c.  and  says 


(«)  20  Wsn.  96.  (/)  1«  Wen.  287, 
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that  the  said  James  Jackson  ought  not  to  have  or  maintmn  his  afbfesaid 

action  thereof  against  him  ;  because,  he  says,  that  the  said  close  menticMi- 

ed  in  the  said  declaration  of  the  said  James  Jackson^  and  in  which  the 

said  trespasses  are  therein  supposed  to  have  been  committed,  now  is,  and 

at  the  said  lime  when  the  same  trespasses  are  by  the  said  declaralioo 

supposed  to  have  been  committed,  was  the  close,  soil  and  freehold  of 

him  the  said  Richard  Roe^  to  wit,  at  the  said  town  of  Saratoga  Springs, 

{flie  town  or  ward  mentioned  in  the  declaration)  wherefore  the  said  Rkh- 

ard  Roe^  in  his  own  right,  at  the  said  time,  when,  &c.  broke  and  entered 

the  said  close,  in  which,  &c.  and  with  his  feet  in  walking,  trod  down  the 

grass  there  growing,  &c.  {enumerating  the  several  ads  alleged  as  ires- 

passes  which  he  means  to  justify f)  as  he  lawfully  might,  for  the  cause 

aforesaid,  which  is  the  same  trespass  whereof  the  said  James  Jacksom 

hath  above  in  his  declaration  complained.    And  this  he  is  ready  to  rer^ 

ify.    Wherefore  he  prays  judgment,  and  that  the  said  James  Jackson  may 

be  barred  from  having  or  mabtaining  his  aforesaid  action  thereof  againit 

him. 

Richard  Rob. 

(or  F.  Hoag,  Att'y  for  deft) 

The  above  plea  was  delivered  to  me,  at  the  time  of  joining  issue  in  the 
above  cause,  on  the  5th  day  of  Nov.  1840. 

•  John  B.  Gilbert,  Justice  of  the  Peace, 

If  there  be  several  counts  for  entering  different  closes^  the  defendant 
may  extend  his  justification  to  all  of  them,(g-)  by  using  in  his  plea  the 
word  closes^  instead  of  the  singular  close.  If  the  plaintiff  allege  any  act 
among  the  other  trespasses,  which  the  plea  of  title  will  not  justify,  as  if 
there  be  a  separate  count  for  taking  the  plaintiff's  personal  property, 
without  alleging  an  entry  into  his  land  or  close^  or  if  the  entering  the 
close  and  taking  away,  or  injuring  the  plaintiff's  personal  property,  are 
charged  in  the  same  count,  the  defendant  may,  nay  should,  in  safety  to 
himself,  plead  not  guilty,  and  go  to  trial  as  to  these,  and  plead  his  title  in 
justification  of  the  residue ;  in  which  cases  the  plea  will  run  thus : 

In  the  first  case. — ^  As  to  the  first  count  in  the  declaration,  the  defend- 
ant says  that  he  is  not  guilty  of  the  trespasses  therein  mentioned,  in  man* 
ner  and  form  as  is  therein  alleged." 


(g)  6  John.  68.    Vid.  2  R.  S.  169,  §  66. 


f 


FORMS  OF  SPECIAL  PLEAS  IN  BAR.  628 

**  And  as  to  the  second  count  in  the  declaration  of  the  said  James 
Jackson^  the  said  Richard  Roe,  in  his  proper  person,  {or  by  F.  H.,  his  at« 
tomey,)  comes  and  defends,  &c.  {as  in  the  above  plea  of  title,  only  refers 
ring  to  the  particular  count  or  counts  which  you  ansu)er,  by  title,  instead 
ef  the  whole  declaration.) 

In  the  second  case — where  two  kinds  of  trespasses  are  Mended  in  one 
count. — ^^As  to  the  taking  and  carrying  away  the  said  hay  in  the  plain- 
tiff's declaration  mentioned,  the  defendant  saith  he  is  not  guilty  thereof." 

''And  as  to  the  residue  of  the  trespasses  in  the  declaration  of  the  said 
James  Jackson  mentioned,  to  wit,  entering  the  close  and  treading  down 
the  grass  and  cutting  the  timber  mentioned  therein,  the  said  Richard  Roe 
comes  and  defends,  &c.,  {justify  by  title  as  above^  which  is  the  same 
residue  of  the  trespass,  whereof  the  said  James  Jackson  hath  above  in 
declaring  complained*** 

The  foregoing  remarks,  in  regard  to  the  mode  of  pleading  title,  where 
there  are  several  counts  in  the  declaration,  apply  with  equal  propriety  to 
the  giving  of  notice  under  the  general  issue,  which  is,  as  we  have  seen, 
authorized  by  the  statute.  The  defendant  may  either  plead  or  give  no- 
ticeofhis  defence;  if  he  prefer  the  latter  course,  the  following  form 
may  be  adopted — to  be  varied,  if  necessary,  to  suit  the  cases  above  men- 
tioned: 


^^  "^  /     Before  John  B.  Gilbert,  Esq.  one  of  the  justices  of 


Justice's  Court. 
Richard  Roe 

J        Jackson  ^  ^*  peace,  in  and  for  the  county  of  Saratoga. 

And  the  said  Richard  Roe,  in  his  own  proper  person,  {or,  by  F.  H.,  his 

attorney,)  comes  and  .defends  the  force  and  injury,  when,  &c,y  and  says 

that  he  is  not  guilty  of  the  premises  laid  to  his  charge,  in  manner  and 

form  as  the  plaintiff  in  the  above  entitled  cause  has  therein  declared 

against  him. 

Richard  Rob. 

{or  F.  H.,  Att'y  for  deft.) 

To  Jamss  Jackson — Sir : 

Take  notice,  that  on  the  trial  of  the  above  cause,  the  defendant  will 
give  in  evidence  that  the  said  close,  in  the  plaintiff's  declaration  mention- 
ed, and  in  which  the  injuries  complained  of  are  supposed  to  have  been 
committed,  with  the  appurtenances,  is,  and  at  the  time  when  the  said  in- 
juries were  supposed  to  have  been  committed,  was  the  soil  and  freehold 


J 
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of  the  said  defendant ;  and  that  the  said  defendant,  in  his  own  rigfatt  at 
the  said  timO)  when,  &c.  as  the  close*  soil  and  freehold  of  the  said  de- 
fendant, broke  and  entered,  and  did  all  and  singular  the  acts  whereof  the 
said  plaintiff  in  his  declaration  complains,  as  he  lawfully  might.    Dated 

at  Saratoga  Springs,  Nov.  5th,  1840. 

Richard  Roe. 

{or  F.  H.,  Atfy  for  deft.) 

The  above  plea  and  notice  were  delivered  to  me,  at  the  time  of  joiniiig 
issue  in  the  above  cause,  on  the  5th  day  of  Nov.  1840. 

John  B.  Gilbbrt,  Justice  of  the  Peace. 

This  plea,  or  plea  and  notice,  must  be  signed  by  the  defendant  or  bis 
attorney,  delivered  to  the  justice,  countersigned  by  him  m  the  above 
form,  and  then  delivered  to  the  plaintifr.(A) 

The  defendant  cannot  plead  that  all  the  closes  in  the  difierent  cooots 
of  the  plaintiff's  declaration,  are  one  and  the  same  close,  defining  it,  and 
then  plead  that  that  close  was  his  freehold ;  but  where  he  undertakes  to 
define  the  close  mentioned  in  the  count,  and  justify  under  a  title  to  the 
close  thus  specified,  he  should  plead  a  separate  justification  as  to  each 
close,  (t) 

It  is  proper  to  notice,  before  I  leave  this  head,  that  in  the  second  case 
above  mentioned,  where  the  plaintiff  sets  forth  an  entry  into  his  close, 
and  that  act  followed  by  certain  other  trespasses,  as  by  expulsion  of  the 
plaintiff,  or  indeed  any  other  act  which  would  constitute  a  trespass  in  it- 
self, independent  of  the  entry,  these  things  will  generally  be  esteemed 
mere  matters  of  aggravation ;  and  whatever  will  justify  the  entry,  will 
justify  all  matters  alleged  by  way  of  aggravation  ;  so  that,  though  it  if 
advisable  to  take  issue  on  matters  laid  in  aggravation,  which  are  untme, 
and  justify  under  a  plea  of  title  to  the  residue,  yet  a  plea  of  title  justify- 
ing the  entry  will  generally  reach  all  the  acts  following  the  entry,  and 
justify  them  also ;  and  if  the  plaintiff  mean  to  avail  himself  of  them  in  a 
justice's  court,  as  independent  trespasses,  he  must  state  them  in  a  sepa- 
rate count,  in  which  case  we  have  just  shown  how  to  treat  them,  or  he 
must  new  assign  them  in  his  replication.(^') 

That  what  will  justify  the  entry,  will  also  justify  the  matters  laid  in 
aggravation,  vid.  ante,  357,  and  Taylor  v.  Cole,  1  H.  Bl.  555,  the  cases 
there  cited  by  the  counsel  for  the  defendant,  p.  560,  and  the  aigumentof 
Lford  Loughborough,  p.  561,  2. 


{h)  2  R.  S.  168,  §  59.  (j)  Vid.  ante,  655. 

(i)  6  John.  68. 
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It  will  be  seen  that  the  forms  of  pleas  and  noticet  given  above,  apply 
only  to  the  action  of  trespass  on  land.  In  case  a  defendant  wishes  to 
raise  a  question  of  title  in  any  other  action,  he  has  simply  to  plead  his 
defence  in  the  usual  form,  taking  care  that  the  plea  is  signed  and  deliv- 
ered to  the  justice,  as  required  by  the  statute. 

It  is  provided  by  statute,  as  should  perhaps  have  been  noticed  in  more 
immediate  connexion  with  the  above  forms,  that  if  a  plaintiff's  declaration 
in  a  suit  before  a  justice  shall  contain  several  counts  or  causes  of  action,  to 
one  or  more  of  which  a  defence  of  title  to  lands  be  interposed  by  the 
defendant,  and  he  shall  tender  a  plea,  or  a  plea  and  notice,  to  such  count, 
or  cause  of  action,  and  deliver  a  bond  as  provided  by  the  statute,  the 
justice  shall  discontinue  proceedings  for  such  cause  of  action,  and  the 
plaintiff  may  commence  a  suit  in  the  common  pleas  therefor ;  and  for 
the  other  causes  of  action,  the  justice  may  continue  his  proceedings. (i) 

From  the  language  of  the  statute,  and  the  necessity  of  the  case,  it  is 
probable,  that  in  a  case  of  the  kind  contemplated  in  the  above  section, 
no  costs  would  have  to  be  paid  by  either  party,  as  is  required  in  other 
cases,  as  we  shall  see  directly,  but  they  would  abide  the  event  of  the 
suit  before  the  justice. 

A  plea  or  notice  of  title  is  a  mere  nullity,  and  the  justice  will  have 
jurisdiction  of  the  cause,  and  may  proceed  therein,  and  the  defendant 
shall  be  precluded  from  all  evidence  drawing  in  question  the  title  to 
lands,  unless  at  the  time  of  tendering  such  plea,  or  plea  and  notice,  the 
defendant,  with  at  least  one  sufficient  surety,  to  be  approved  by  the  jus- 
tice, enter  mto  a  bond  to  the  plaintiff,  in  the  penalty  of  one  hundred  dol- 
lars, conditioned  if  such  plaintiff  shall  commence  a  suit  in  the  court  of 
comaion  pleas  of  the  county,  within  thirty  days  thereafter,  for  the  same 
cause  of  action  whereon  he  relied  before  the  justice,  that  such  defendant 
shall  appear  and  put  in  special  bail,  in  such  court,  within  twenty  days 
after  the  return  of  process  in  such  suit.(Z) 

The  competency  of  the  surety  may  be  inquired  into,  on  oath,  by  the 
justice,  if  he  deem  that  necessary.  The  surety  should  justify  in  twice  the 
amount  of  the  penalty  in  the  bond.  If  satisfactory  security  is  not  ten- 
dered,  it  is  the  same  as  if  no  bond  were  delivered,  and  the  justice  should 
proceed  with  the  cause,  disregarding  the  defendant's  plea  of  title  entirely. 

FORM  OF  BOND,  ON  PLEADING  TITLE. 

Know  all  men  by  these  presents,  that  we,  Richard  Roe  and  John  Doe, 
of  the  town  of  Saratoga  Springs,  in  the  county  of  Saratoga,  are  held  and 


(^k)  2  R.  8.  169,  §  66.  (0  Id.  168,  §  60. 
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firmly  bound  unto  /omex  Jaekstm,  of  the  same  place,  in  the  sum  of  one 
hundred  doUara,  to  be  paid  to  the  said  James  Jackson^  or  to  his  certaio 
attorney,  executors,  administrators  or  assigns ;  to  which  payment  well 
and  truly  to  be  made,  we  jointly  and  severally  bind  ourselves,  our  and 
each  of  our  heirs,  executors  and  administrators,  firmly  by  these  presents. 
Sealed  with  our  seals,  and  dated  the  5th  day  of  November,  1840. 

Whereas,  in  a  suit  before  John  B.  GUbertj  Esq^  one  of  the  justices  of 
the  peace  of  the  county  of  Saratoga,  wherein  the  above  named  James 
Jackson  is  plaintiflT,  and  the  above  bounden  Richat^  Roe  is  defendant,  the 
said  Richard  Roe  has  pleaded  specially  a  pica,  {pr^  under  a  plea  of  the 
general  issue  has  given  a  notice,)  showing  that  the  title  to  lands  will  come 
in  question  in  the  said  suit : 

Now  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  said 
James  Jackson  shall  commence  a  suit  against  the  sud  Riduxrd  Roe^  in 
the  court  of  common  pleas  of  the  said  county  of  Saratoga,  within  thnty 
days  hereafter,  for  the  same  cause  of  action  whereon  he  relied  before 
the  said  justice,  and  the  said  defendant  Richard  Roe  shall  appear,  and 
put  in  special  bail  in  said  court  within  twenty  days  after  the  return  of 
process  in  such  suit ;  then  this  obligation  to  be  void,  otherwise  of  force. 

Richard  Roe,  [l.s.] 

John  Dob,        [i-*-] 
Sealed  and  delivered,  in  presence  ) 
of,  and  the  surety  approved  by,   ) 

John  B.  Gilbert,  Justice  of  the  Peace. 

This  bond  must  be  delivered  to  the  justice  at  the  time  of  tendering  the 
plea,  or  plea  and  notice ;  and  thereupon,  the  statute  declares  that  the  ac- 
tion shall  be  discontinued,  and  each  party  shall  pay  his  own  costs.  The 
costs  so  paid  by  either  party  are  to  be  dlowed  to  him,  if  he  recover  costs 
in  the  action  brought  in  the  common  pleas,  if  any  be  brought ;  but 
if  no  suit  be  brou^t  in  the  common  pleas  for  the  same  cause  of  actioB, 
within  thirty  days  after  the  delivery  of  the  bond,  the  costs  and  expenses 
of  the  defendant  before  the  justice,  may  be  recovered  by  him  of  tlie 
plaintiff.(m) 

It  is  said  by  Judge  Pennington,  in  his  treatise  on  the  courts  fcf  the 
trial  of  small  causes  in  New-Jersey,  under  an  act  somewhat  similar  to 
our  own,  that  inasmuch  as  the  act  does  not  direct  into  whose  hands  the 
bond  shall  be  put  and  remain  during  the  pendency  of  the  controversy, 
and  as  it  is  taken  in  the  name  of  the  plaintifi*  and  for  his  benefit,  there 

(m)  S  B.  a  168,  §  61. 
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is  no  impropriety  in  the  justice'ei  delivering  it  to  the  plaintiflT  with  the 
piea.(n)  Our  statute  directs  that  the  bond  shall  be  delivered  to  the 
justice,  but  is  silent  as  to  what  shall  be  done  with  it  afterwards*  In  the 
absence  of  any  direct  authority  for  the  justice  to  deliver  it  over  to  the 
plaintiff,  the  safer  course  would  be  for  him  to  retain  it,  subject  to  its  be- 
ing produced  by  him  in  case  any  subsequent  suit  between  the  parties 
should  require  it.  Beside,  the  impropriety  of  putting  it  into  the  posses- 
sion of  the  plaintiff  is  the  more  apparent,  when  we  consider  that  the  pro- 
duction of  it  on  the  part  of  the  defendant  may  be  necessary,  in  order  to 
entitle  him  to  recover  his  costs  before  the  justice,  in  case  the  plaintiff 
fails  to  commence  bis  suit  in  the  common  pleas. 

Under  the  statutes  in  force  previous  to  the  revi8ion,(o)  which  provided 
that  the  condition  of  the  bond  should  be,  that  the  plaintiff  should  com- 
mence a  suit  before  the  next  court  of  common  pleas^  &c. ;  it  was  held, 
that  the  plaintiff  complied  with  the  condition  of  his  bond  if  he  issued  his 
writ  at  any  time  during  the  next  term  of  the  common  pleas  ;{p)  and  in 
another  case,  where  the  suit  was  commenced  in  the  common  pleas  near- 
ly a  year  after  the  bond  was  given,  and  after  two  terms  of  the  court  had 
intervened,  it  was  held  that  the  defendant  was,  notwithstanding  this  de- 
lay, compelled  to  interpose  the  same  plea  which  he  put  in  before  the  jus- 
tice ;  and  that  the  plaintiff,  by  his  neglect  in  not  commencing  his  action 
by  the  neit  term  of  the  common  pleas,  merely  lost  his  right  to  compel 
the  defendant  to  put  i'l  special  bail  or  forfeit  his  bond.  (9)  The  present 
statute  requires  that  the  suit  in  the  common  pleas  shall  be  brought  within 
thirty  days  after  the  giving  of  the  bond  ;  and  if  not  brought  within  that 
time,  the  defendant  is  authorized  to  recover  his  costs  and  expenses  before 
the  justice.  These  positive  enactments  of  the  statute  would  seem  to  es- 
tablish that  the  suit  must  be  brought  within  the  time  specified ;  and  yet 
it  is  by  no  means  clear  that  the  only  consequence  resulting  from  an  omis- 
sion to  do  so,  would  be,  within  the  principle  of  the  case  last  cited,  to  de- 
prive the  plaintiff  of  the  right  to  exact  special  bail  of  the  defendant,  and 
also  to  deprive  him  of  a  defence  to  an  action  by  the  defendant  for  his  costs 
before  the  justice.    I  am  not  aware  that  this  question  has  been  decided. 

The  plea  of  liberum  tenementum  admits  the  trespass,  and  is  conclusive 
evidence  that  the  defendant  means  to  rely  upon  the  title  only  to  justify 
the  trespass.(r)  But  if  he  pleads  the  general  issue  and  gives  notice  of 
title,  as  we  have  seen  he  may  do,  then  the  burthen  of  proving  the  tres- 


(n)  Vid.  Penning,  on  Small  Causes,  (p)  10  Wen.  668. 

192.  iq)  6  Cowen,  610. 

(o)  Uws  of  1818,  p.  890,  §  7.  Laws  (r)  2  Gaines,  28. 
of  1884,  p.  288,  §  9. 
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pass  lies  upon  the  plaintiff.  Yet  if  he  fail  to  do  so,  and  judgment  goes 
for  the  defendant,  (no  question  of  title  arising  before  the  common  pleas,) 
still  the  plaintiff  may  recover  his  costs  against  the  defendant.  So  that,  io 
effect,  the  rights  of  the  parties  are  not  affected,  whether  the  defendant 
pleads  specially,  or  pleads  the  general  issue,  and  gives  notice  of  title. 
Hence  it  is  provided  by  statute,  that  if  the  judgment  in  the  court  of  com- 
mon pleas  be  for  the  plaintiff,  he  shall  recover  costs ;  if  it  be  for  the 
defendant,  (other  than  judgment  of  nonsuit  or  non-pros^)  and  the  pre- 
siding judge  shall  not  certify  that  the  title  to  lands  did  come  in  question, 
the  defendant  shall  not  recover  costs,  but  shall  pay  costs  to  the  plaintiff.(f) 

It  is  provided  by  statute,  that  when  a  suit  is  discontinued  before  a 
justice,  by  the  delivery  of  a  plea,  or  a  plea  and  notice,  and  ft  bond,  in 
the  manner  above  mentioned,  the  plaintiff  may  prosecute  an  action  for 
the  same  cause,  before  the  court  of  common  pleas  of  the  county  where 
such  cause  of  action  accrued ;  and  the  plaintiff,  in  such  suit,  shall  declare 
only  for  the  same  cause  of  action  whereon  he  relied  before  the  justice ; 
and  the  plea,  or  plea  and  notice  of  the  defendant,  shall  be  the  saoie 
which  he  tendered  to  the  justice.  (£) 

This  provision  of  the  statute  was  intended  to  regulate  the  identity  be^ 
tween  the  action  before  the  justice  and  that  subsequently  brought  in  the 
common  pleas.  Under  the  old  act,  as  we  noticed,  ante,  821,  where  the 
defendant  pleaded  before  the  justice,  the  common  bar  of  liberum  tene- 
mentum,  he  was  permitted  on  the  trial  in  the  common  pleas,  under  that 
plea,  to  show  possession  or  title  to  the  premises  out  of  the  plaintiff,  and 
thus  defeat  his  action,  whether  the  defendant  had  any  title  or  not.  An- 
other rule  was,  that  if  the  plaintiff  declared  generally,  that  is,  merely 
stated  the  trespass  to  have  been  committed  upon  his  close  situated  in  such 
a  town,  without  describing  it  by  metes  and  bounds,  the  defendant  might 
defeat  his  action  by  proving  title  to  any  close  in  the  same  town :  for 
inasmuch  as  no  description  of  the  particular  close  trespassed  upon  was 
given  in  the  declaration,  it  was  impossible  for  the  court  to  say  that  the 
premises  to  which  the  defendant  proved  title  in  himself  might  not  be  the 
very  close  referred  to  in  the. declaration.  Such  being  the  law  in  regard 
to  these  points,  the  question  amsc  in  the  case  of  Ellice  v.  Boyer,  8  Wen. 
503,  whether  tiie  defendant  was  not  entitled  to  a  verdict,  by  showing 
under  his  pica  of  liberum  tenemenUim^  where  the  declaration  was^ciier^ 
<?/,  that  t!iL'  plaintiff  had  not  possession  of,  or  title  to  the  locus  in  qva, 
by  proving  title  to  lands  generally  in  third  persons  in  the  same  town. 


(t)  2  R.  S.  168,  §  e§.  it)  Id.  $  64. 
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The  court  held  that  a  defendant  could  not  thus  defeat  the  plaintiff's  ac- 
tion ;  but  that  it  was  his  duty,  in  order  to  avail  himself  of  the  right  to 
show  title  out  of  the  plaintiff,  notwithstanding  his  plea  of  justification,  to 
have  objected  to  the  generality  of  the  description  of  the  premises,  when 
the  plaintiff  would  have  been  at  liberty  to  new  assign,  and  thus  avoid 
the  objection.  I  make  these  remarks,  merely  for  the  purpose  of  show- 
ing the  difficulties  which  existed  under  the  act  in  force  previous  to  the 
revision.  Now,  although  the  rule  last  mentioned  remains  the  same  as 
before  the  revised  statutes,  yet  the  defendant  is  bound  by  his  plea  before 
the  justice,  and  is  not  permitted  to  interpose  any  other  defence  than  such 
as  is  disclosed  by  his  plea.  If  he  pleads  title  in  himself,  he  must  show 
it,  and  will  not  be  allowed  to  defeat  the  plaintiff's  action  by  proving 
title  in  a  third  person ;  and  so  of  other  case9.(Ei)  A  plaintiff  always  runs 
a  great  hazard  by  trusting  to  a  declaration,  general  in  its  terms ;  for  if 
the  defendant  should  interpose  no  objection  to  the  generality  of  the  dec- 
laration, but  should  content  himself  by  pleading  title  in  himself,  he  might 
obtain  a  veixlict  in  the  common  pleas,  by  proving  that  he  owned  any 
lands  in  the  town.  This  would  prove  nothing  as  to  the  real  dispute  be- 
tween the  parties,  and  would  leave  the  plaintiff  worse  off  than  when  he 
commenced  his  action.  For  these  reasons,  a  plaintiff  cannot  be  too  cau- 
tious and  particular  in  describing  the  premises  in  his  declaration.  This 
be  should  do  with  great  particularity,  and,  indeed,  with  a  rigid  adherence 
to  form  and  the  technical  rules  of  pleading.  In  other  words,  as  he  is  to 
abide  by  his  declaration  in  the  common  pleas,  it  ought,  in  strictness,  to  be 
as  carefully  drawn  as  though  he  were  commencing  an  original  suit  in 
that  court. 

Where  a  defendant  puts  in  a  plea  in  the  common  pleas,  different  from 
that  tendered  to  the  justice,  the  remedy  of  the  plaintiff,  if  he  wishes  to 
get  rid  of  the  plea,  is  by  motion  to  have  it  struck  out ;  and  it  seems,  that 
a  like  motion  may  be  made  by  a  defendant,  should  the  plaintiff  declare 
for  a  cause  of  action  different  from  that  relied  on  before  the  justice. (v) 
If  such  objectionable  pleadings  are  not  stricken  from  the  record,  the 
cause  must  be  tried  upon  the  pleadings  as  they  exist ;  as  an  averment 
on  the  one  hand  that  the  pleadings  are  the  same  as  those  interposed  in 
the  justice's  court,  and  on  the  other  a  denial  of  their  identity,  is  not  the 
subject  of  an  i8sue.(t/?)  Where,  in  the  declaration  in  the  common  pleas, 
the  plaintiff  averred  the  trespass  to  be  the  same  complained  of  before  the 


(«)  Vid.  ante,  821.  (w)  11  Wen.  642. 

M  11  Wen.  042.    Vid.  also  8.  C.  12 

Ml*  i^mS  • 
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justice,  and  the  defendant  prefaced  a  plea  of  the  general  issue  witli  a  de* 
nial  of  the  identity  of  the  cause  of  action,  and  at  the  same  time  put  in  a 
plea  of  liberum  tenementum ;  it  was  held,  that  such  denial  of  identity  was 
surplusage,  and  that  the  plea,  stripped  of  such  superfluous  matter,  beiiy 
the  general  issue,  gave  the  defendant  the  full  benefit  of  such  defence ; 
and  that  he  was  not  bound,  in  the  first  instance,  lo  rely  upon  his  plea  rf 
title.(x)  Where  the  pleadings  are  variant  from  what  they  were  belbre 
the  justice,  and  the  parties  have  acquiesced  in  such  variance,  the  cause 
will  be  treated  as  an  original  suit  in  the  common  pleas,  both  in  respect 
to  the  trial  and  the  costs,  (y)  Although  a  plaintiff*  may  new  auign  in  a 
justice's  court,  yet  he  cannot  do  so  in  the  common  pleas,  when  the  cause 
is  removed  to  the  latter  court  by  a  plea  of  title.(x) 

On  appeal  from  a  justice's  judgment,  in  an  action  of  trespass  upon 
lands,  the  defendant  is  not  at  liberty  to  show  title  in  himselff  when  the 
plea  put  in  by  him  before  the  justice  is  the  general  issue»{a) 


Sbction  XIV. 

OF  THE  REPLICATION  TO  A  SPECIAL  PLEA  IN  BAR. 

Every  special  plea  in  bar  is,  like  a  plea  in  abatement,(6)  to  be  answei^ 
ed  by  a  replication,  either  denying  it,  which  is  generally  the  case,  or  set- 
ting forth  some  new  matter  to  avoid  it,  and  support  the  plaintifi*'s  action, 
notwithstanding  its  truth.  Thus,  to  a  plea  of  distress  damage  feasant, 
the  plaintiff  may  reply,  that  the  defendant  abused  the  distress  by  working 
it,  or  impounded  the  cattle  before  having  the  damages  appraised  by  the 
fence  viewers  ;  and  so  in  all  cases  where  the  defendant  interposes  a  plea 
which  justifies  the  trespass,  and  the  plaintifi'  has  matter  which  will  either 
make  him  a  trespasser  from  the  beginning,  or  otherwise  do  away  the 
justification,  admitting  its  truth  in  the  first  instance,  he  must  reply  soch 
matter  specially ;  for  if  he  take  issue  upon  the  defendant's  plea,  he  cannot 
avail  himself  of  the  matter  in  avoidance  thereof,  (c)  And  so,  wherever 
the  plea  is  true,  the  plaintiff  should  reply  the  matter  which  avoids  it,  and 


(x)  11  Wen.  642.  (a)  9  id.  66. 

(y)  Id.  Vid.  2  id.  268.  (6)  Vid.  ante,  690. 

(z)  11  Wen.  642.  (c)  Vid,  1  H.  Bl.  Rep.  6U. 
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leave  it  with  the  defendant  to  answer  the  replication  by  a  rejoinder,  ((f) 
For  instance,  in  a  suit  upon  a  chose  in  action,  the  defendant  may  plead  a 
release*  in  the  form  given  ante,  771 ;  to  this  plea,  however,  the  plaintiff 
in  interest  may  reply,  that  the  demand  was  assigned  by  the  nominal 
plaintiff  to  him,  and  that  after  such  assignment  and  notice  thereof  to  the 
defendant,  the  assignor,  the  nominal  plaintiff,  executed  the  release  men- 
tioned and  set  forth  in  the  defendant's  plea.(e) 

Sometimes,  too,  where  the  defendant  has  pleaded  matter  which  will 
meet  the  declaration  in  its  general  form,  and  operate  as  a  defence,  the 
pluntiff  should  new  assign,  i.  e.  describe  the  matter  which  he  complains 
of,  more  particularly,  so  as  to  show  that  the  justification  or  defence  set 
ap  in  the  plea,  will  not  apply.  An  instance  of  this  was  given  ante,  580, 
in  an  action  of  trespass.  Another  instance  is,  where,  in  an  action  on  the 
case  for  an  escape,  the  defendant  pleads  a  return  before  suit  brought, 
the  plaintiff,  if  there  have  in  fact  been  an  escape  and  return  before  suit 
brought,  must  reply  a  subsequent  escape,  for  otherwise,  if  he  deny  the 
plea»  the  issue  will  be  with  the  defendant.  (/)  The  revocation  or  ex- 
cess of  a  license,  must  also  be  replied.  (^)     And  so  of  the  like  cases.  (A) 

To  these  replications  there  may  be  a  rejoinder,  and  we  have  seen  how 
the  pleadings  may  thus  be  lengthened  out  to  a  surrebutter.(t)  But  this 
is  rarely  necessary.  In  these  subsequent  pleadings,  it  is  essential  that 
the  plaintiff  allege  matter  supporting  his  first  cause  of  action,  and  the  de- 
fendant matter  supporting  his  first  matter  of  defence  set  up  by  his  plea, 
and  no  new  cause  of  action  or  defence  can  be  insisted  on.  This  is  called 
a  departure,  and  is  a  defect  of  substance,  which  may  be  taken  advantage 
of  by  general  demurrer,  (j) 


Sbction  XV. 
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A  demurrer  is  an  objection  either  to  the  substance  or  form  of  the 
pleadings  of  your  antagonist,  whether  plaintiff  or  defendant.    It  con- 


^  ^  Vid.  1  Chit  PI.  540.  (h)  Vid.  1  Chit.  PI.  642  to  554. 

[«)  Vid.  ante,  61  to  64. 
)  1  Bos.  &  Pal.  413. 
(g)  1  Saund.  800,  s.  S ;  id.  5,  conclation 
of  note  8. 


(h)  Vid.  1  Chit.  Pl.  5^ 
(«)  Ante,  579  to  581. 
O)  14  John.  182. 
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fesses  the  fact  to  be  true,  as  stated  in  the  pleading  demurred  to ;  but  de- 
nies, that  by  the  law  arising  upon  those  facts,  any  injury  is  done  to  the 
plaintiff,  or  that  the  defendant  has  made  out  a  legitimate  excuse,  accord- 
ing to  the  party  that  first  demurs.(&)  Thus,  should  the  plaintiff  m  his 
declaration,  merely  state,  ^  that  the  defendant  had  wilfully  and  mali- 
ciously injured  him^^  without  stating  how  and  when^  the  defendant  may 
demur  to  this  declaration.  So,  where  the  plaintiff  has  set  forth  sufficient 
to  maintain  his  action,  suppose  the  defendant  should  state  in  his  plea, 
*^  that  the  plaintiff  had  released  the  cause  of  action  by  him  setforth^  with- 
out showing  how,  the  plaintiff  may  demur ;  and  so,  for  any  defect, 
whether  in  the  declaration,  plea,  replication,  rejoinder,  d&c 

Form  of  a  general  demurrer  to  a  declaration. 
Richard  Roe    \  Xhe  said  D.  says,  that  the  said  P/s  declaration  is  insuf- 
J       ^j'  ks      \     ^^^^^^  ^^  '^^  ^^  maintain  his  action. 

This  may  be  to  any  particular  count  or  counts  of  the  declaration, 
when  at  the  same  time  a  plea  may  be  interposed  to  other  counts. 

The  above  is  called  a  general  demurrer,  because  it  reaches  to  matter 
of  substance  only.  If  you  wish  to  take  advantage  of  a  want  of  form,  as 
the  want  of  stating  a  day  for  instance,  where  the  matter  is  in  other  re- 
spects sufficiently  stated,  you  should  present  your  demurrer  in  the  above 
form,  and  underneath  assign,  or  point  out  the  particular  defect  of  form 
which  you  object  to,  otherwise  it  cannot  be  noticed  on  the  aigument.(0 

Form  of  assigning  causes. 

And  for  causes  of  demurrer,  the  said  D.  says,  that  the  said  declaration 
omits  to  state  any  day  or  time,  when  the  said  trespass  therein  alleged 
was  committed. 

The  demurrer  is  then  called  special.  This  distinction  runs  through  all 
demurrers,  whether  taken  by  the  plaintiff  or  defendant. 

Form  of  general  demurrer  to  a  plea. 

James  Jackson  \  The  said  P.  says,  that  the  plea  of  the  defendant  {or  the 
V.  >      1st,  2d  or  dd  plea,  &c.)  is  not  sufficient  in  law  to  bar 

Richard  Roe.  )     the  said  P.'s  action. 

The  same  form  of  demurrer  will  answer  to  any  other  pleading,  subtti- 


(k)  3  B!.  Com.  314.  (1)  Vid.  3  R.  S.  276. 
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toting  the  words  replicatumy  rejoinder^  &c.  for  declaration  or  plea,  ac« 
cordiog  to  the  pleading  objected  to. 

When  a  pleading  on  the  part  of  the  plaintiff  is  demurred  to,  he  joins 
issue  by  answering,  **  that  the  pleading  demurred  to  is  sufficient  to  main- 
tain his  action,**  or  if  the  defendant's  pleading  be  demurred  to,  he  joins 
issue  by  answering,  "  that  the  pleading  demurred  to  is  sufficient  to  bar 
the  plaintiff's  action."  This  is  called  a  joinder  in  demurrer ;  and  an  issue 
in  law  is  then  joined,  to  be  determined  by  the  justice  only ;  for  a  jury 
cannot  be  impannelled  except  to  try  an  issue  of  fact,  (m) 

Whoever  commits  the  first  substantial  fault  in  pleading,  shall  have 
judgnnent  against  him.  Thus,  if  a  demurrer  be  put  in  to  the  plaintiff's 
replication,  it  avails  not  what  faults  there  may  be  in  the  replication  de- 
murred to,  if  the  plea  in  bar  be  defective  in  substance ;  for  the  judgment 
on  the  deniurrer  must  be  against  the  defendant ;  and  so  of  the  like  ca- 
8es.(n)  But,  though  the  party  committing  the  first  fault  shall  have  judg- 
ment against  him,  yet  this  must  be  a  fault  in  substance.  Any  fault  of 
form  cannot  be  noticed  beyond  the  immediate  plea  demurred  to.(o) 

When  a  defendant  demurs  to  a  replication,  and  the  replication  is  ad- 
judged good,  he  is  not  at  liberty  to  object  to  the  declaration,  within  the 
above  rule.  But  where,  in  such  a  case,  the  demurrer  is  sustained,  and 
the  plaintiff  turns  round  and  attacks  the  plea  of  the  defendant,  then  the 
defendant  may  object  to  the  declaration,  but  otherwise  not.(/>)  So, 
where  a  defendant  has  pleaded  the  general  issue,  he  cannot,  on  a  de- 
murrer to  subsequent  pleadings,  object  to  the  sufficiency  of  the  decla- 
ration.(9) 

Where  a  demurrer  to  a  declaration  is  overruled  by  the  justice,  and  the 
defendant  subsequently  pleads  the  general  issue,  and  after  verdict  against 
him,  appeals  to  the  common  pleas,  that  court  is  authorized  to  pass  upon 
the  validity  of  the  demurrer,  and  if  well  taken,  to  give  judgment  for  the 
defendant,  (r) 

An  issue  of  fact  is,  where  the  fact  only  and  not  the  law  is  disputed ;  as 
where  the  defendant  pleads  the  general  issue,  or  denies  any  particular 
fact  stated  in  the  declaration ;  or  where  a  replication  denies  the  facts 
stated  in  the  plea«  or  a  rejoinder  denies  the  replication  ;  and  whenever, 
in  pleading,  a  fact  is  affirmed  on  one  side  and  denied  on  the  other,  it 
makes  an  issue  proper  to  be  tried  by  a  jury,(^)  within  the  meaning  of  the 


(m)  18  JohD.  140.  (p)  14  Wen.  183. 

Iq)  Id.    15  id.  62. 

645. 

267. 
(o)  7  Oowen,  46.    8  Wen.  129. 

105 


(m)  18  John.  140.  (p)  14  Wen. 

(n)  2  Wili.  100.    3  id.  234.    3  T.  R.  (q)  Id.    15  i 

186.     1  Cowen,  316.    3  id.  96.    7  id.  46.  (r)  11  id.  54 

8  Wen.  129.    14  id.  183.    15  id.  52.  (t)  16  John. 
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statute,  which  authorizes  the  justice  to  issue  a  venire  on  the  demand  of 
either  party.  (^) 

The  distinction  between  an  issue  of  law  and  otfactf  and  the  judgment 
thereupon,  is  logically  exemplified  by  Sir  Wm.  Blackstone,(t<)  by  the  in- 
troduction of  the  following  syllogism  : 

Against  him  voho  Juxth  rode  ovet'  my  corn^  I  may  recover  damages 
by  law  ; 

But  A.  hath  rode  over  my  com  ; 

Therefore  I  may  recover  damages  against  A. 

If  the  major  proposition  be  denied,  this  is  a  demurrer^  and  forms  an 
issue  of  law  :  if  the  minor  ^  it  is  then  an  issue  of  fact :  but  if  both  be  con- 
fessed {or  determined)  to  be  right,  the  conclusion  or  judgment  of  the 
court  cannot  but  follow. 

We  have  now  closed  what  we  had  to  say  on  the  subject  of  pleading, 
the  great  outlines  or  rudiments  of  which  ought  not  only  to  be  understood 
by  the  magistrate,  but  adhered  to  by  the  parties ;  and  this,  more  espe* 
cially,  since  the  introduction  of  appeals,  in  causes  where  the  amount  m 
question  will  warrant  that  proceeding.  In  passing  from  the  justice  to 
the  common  pleas,  the  pleadings  must  stand  or  fall  by  their  own  strength, 
as  in  other  actions  at  the  common  law ;  and  cannot  have  the  adventitious 
aid  of  the  facts  proved,  as  upon  a  return  to  a  certiorari,  which  has  resulted 
in  an  almost  unlimited  intendment  in  favor  of  their  validity.  Nor  can  it 
be  known  on  appeal  what  defects  or  variances,  &c.  were  waived  or 
passed  over  in  silence  in  the  court  below.  A  little  seasonable  caution  is, 
therefore,  many  times  necessary  to  save  a  world  of  expense.  These 
considerations  will  not  only  excuse  the  prolixity  of  this  chapter,  but  show 
the  necessity  of  examining  its  subject  even  more  extensively  than  the 
limits  of  this  treatise  will  warrant. 

The  following  case  should  have  been  referred  to  before,  under  its  ap- 
propriate head  of  plea  of  tide.  We  accidently  omitted  to  notice  it  in  its 
proper  place  ;  and  as  it  is  instructive  upon  various  points  connected  with 
the  subject  to  which  it  relates,  we  give  it  at  length.  It  may  be  found  in 
19  Wen.  128. 

IN  SUPREME  COURT. 
The  Psople,  on  the  relation  of  Pkoctor,  vs.  The  Albany  Commoh  Pleas. 

Motion  for  mandamus,  McCormick  sued  the  relator  before  a  justice  of 
the  peace,  and  declared  in  trespass  for  breaking  and  entering  his  close  situ- 

(0  2  R.  S.  172, 8.  (u)  3  Bl.  Com.  396. 
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ate  in  the  town  of  Bethlehem.  The  declaration  was  general,  and  contain- 
ed no  description  of  the  close.  The  defendant  pleaded  title ;  McCormick 
thereupon  brought  an  action  in  the  common  pleas,  and  in  his  declaration 
described  particularly  the  close  in  which  the  trespass  was  alleged  to  have 
been  committed.  Proctor  moved  the  common  pleas  to  set  aside  the  dec- 
laration, on  the  ground  of  departure  from  the  declaration  before  the  jus- 
tice. The  motion  was  denied,  and  he  now  asks  a  inandamus  to  the  com- 
mon pleas  requiring  them  to  grant  his  application. 

By  the  Courts  Bronsou,  J.  When  the  defendant  pleads  title  before  the 
justice, and  the  plaintifTattempts  to  continue  the  proceeding,  he  must  declare 
in  the  common  pleas  "for  the  same  cause  of  action  whereon  he  relied  be- 
fore the  justice."  2  R.  S.  237,  §  64,  (p.  168, 2d  ed.)  There  is  no  proof  that 
the  cause  of  action  on  which  the  plaintiff  relied  was  not  the  same  in  both 
courts.  The  declaration  in  the  common  pleas  differs  mform  from  that 
before  the  justice' ;  and  this  must  often  be  the  case,  or  the  pleading  would 
be  bad  on  demurrer.  It  also  differs  from  the  original  declaration,  in 
setting  out  the  abuttals  or  a  particular  description  of  the  close ;  but  it 
does  not  follow  that  the  trespass,  or  cause  of  action  on  which  the  plain- 
tiff relies,  is  not  the  same  now  as  it  was  before  the  justice.  Whether  the 
same  or  not,  is  a  question  which  should  be  settled  on  motion.  Tuthill  v. 
Clark,  11  Wen.  642,  and  12  id.  207. 

It  is  said  that  the  plaintiff  should  have  new  assigned  before  the  justice. 
Conceding  that  he  might  have  done  so,  yet  he  ought  not  to  lose  his  ac- 
tion, because  the  pleadings  there  were  less  formal  than  is  usual  in  courts 
of  record.  Should  he  go  trial  on  the  pleadings  as  they  stood  before  the 
justice,  it  will  be  enough  for  the  defendant  to  prove  that  he  had  title  to 
any  close  in  the  town  of  Bethlehem  ;  and  then  there  must  be  a  verdict 
for  the  defendant,  although  there  has  actually  been  a  trespass  on  the 
plaintiff's  land,  and  although  the  defendant  knew  what  particular  close 
was  intended  by  the  plaintiff.  To  avoid  this  injustice,  the  plaintiff,  in  de- 
claring in  the  common  pleas,  has  given  a  particular  description  of  the 
close  ;  and  I  think  he  should  be  allowed  to  do  so,  unless  it  appear  that  the 
cause  of  action  is  different  from  that  on  which  he  relied  at  first,  or  that 
the  defendant  has  been  misled.  The  defendant  might  have  required  a 
particular  description  of  the  plaintiff's  close  before  putting  in  his  plea. 
As  he  neglected  to  do  so,  and  the  plaintiff  did  not  new  assign,  the  parties 
ought  to  be  allowed  to  put  their  pleadings  in  such  form  in  the  common 
pleas  as  will  best  carry  out  the  provisions  of  the  statute.  12  Wen.  207. 
The  court  of  common  pleas  was  right  in  refusing  to  aside  the  declara- 
tion.    Motion  denied. 


CHAPTER  Vir. 


<M  Adiourmaeiito. 


The  following  provisions  are  contained  in  the  revised  8tatute8,(a)  and 
regulate  the  powers  of  justices  in  granting  adjournments : 

(§  G7.)  At  the  time  of  the  return  of  either  a  summons  or  attachment,  or 
of  joining  issue  without  process,  a  justice  may,  in  his  discretion,  and  with  or 
without  the  consent  of  parties,  adjourn  the  cause  not  exceeding  eight  days. 
(§  68.)  A  justice  shall  in  no  case  adjourn  a  cause  commenced  by  warrant, 
on  his  own  motion ;  nor  shall  he  exercise  that  right  in  a  suit  commenced 
by  summons  or  attachment,  at  any  other  time  than  on  the  return  of  such 
summons  or  attachment.  (§  69.)  At  the  time  of  the  return  of  a  sunamona 
or  attachment,  or  the  joining  of  issue  without  process,  the  justice  shall  on 
the  application  of  the  plaintiff,  adjourn  the  cause  to  some  time  to  be  fixed 
by  the  justice,  not  exceeding  eight  days  thereafter.  But  such  adjourn- 
ment shall  not  be  granted,  unless  the  plaintiff  or  his  attorney  shall,  if  re- 
quired by  the  defendant,  make  oath  that  he  cannot,  for  want  of  some  ma- 
terial testimony  or  witness,  safely  proceed  to  trial.  (§  70.)  No  adjourn- 
ment of  a  cause  commenced  by  warrant,  issued  at  the  suit  of  a  non-resi- 
dent plaintiff,  shall  be  allowed  unless  in  the  following  cases:  !•  On  the 
consent  of  both  parties :  or,  2.  On  the  application  of  the  defendant,  sap- 
ported  by  his  oath,  that  he  has  a  good  defence  to  the  action,  and  that  be 
is  not  ready  to  proceed  to  the  trial  thereof;  and  in  such  case,  it  shall  not 
be  granted,  unless  the  defendant  will  consent  that  any  witness  on  the 
part  of  the  plaintiff,  who  shall  be  then  attending,  may  be  then  examined 
on  oath  by  such  justice,  his  testimony  reduced  to  writing,  certified  by  the 
justice,  and  left  with  him,  to  be  read  on  the  trial  of  the  cause  i  or,  3.  On 
the  application  of  the  plaintiff,  supported  by  his  oath,  that  on  account  of 
the  absence  of  some  material  witness  or  testimony,  he  cannot  then  safely 
proceed  to  the  trial  of  the  cause.  (§  71.)  If  a  cause  commenced  by  war- 
rant, be  adjourned  upon  the  application  of  the  defendant,  he  shall  continue. 


(a)  2  R.  S.  169,  170,  171. 
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during  the  time  of  adjournment,  in  the  custody  of  the  constable,  unless  he 
shall  give  the  security  hereinafter  directed  to  be  given,  in  cases  of  ad- 
journment. (§  72.)  If  such  cause  be  adjourned  on  the  consent  of  both 
parties,  or  if  it  be  adjourned  on  the  application  of  the  plaintiff,  the  defend- 
ant shall  be  discharged  from  custody ;  but  the  cause  shall  not  be  discon- 
tinued by  such  discharge ;  and  at  the  adjourned  day,  the  same  proceed- 
ings shall  be  had,  as  on  the  return  of  a  summons  personally  served. 
(§  73.)  The  first  adjournment  of  a  cause  commenced  by  warrant,  shall 
be  to  a  day  not  less  than  three,  nor  more  than  twelve  days  thereafter,  un- 
less the  parties  and  justice  shall  otherwise  agree.  (§  74.)  In  all  cases, 
(other  than  where  the  suit  shall  have  been  commenced  by  warrant,  at  the 
suit  of  a  non-resident  plaintiff,)  the  cause  shall  bo  adjourned  on  the  appli- 
cation of  the  defendant,  on  his  complying  with  the  following  requisitions : 
1.  The  application  must  be  made  at  the  time  of  joining  issue :  2.  If  re- 
quired by  the  plaintiff  or  the  justice,  the  defendant  shall  make  oath  that 
he  cannot  safely  proceed  to  trial,  for  the  want  of  some  material  testimony 
or  witness,  to  be  specified  by  him :  3.  If  required  by  the  plaintiff,  he  shall 
give  security,  as  hereinafter  directed :  Such  adjournment  shall  be  for 
such  reasonable  time,  as  will  enable  the  defendant  to  procure  such  testi- 
mony or  witness,  not  exceeding  ninety  days.  (§  75.)  In  all  cases,  a  de- 
fendant shall  also  be  entitled  to  a  further  adjournment,  upon  giving  se- 
curity, if  required,  as  is  directed  in  the  next  succeeding  section,  and  upon 
proving,  by  his  own  oath  or  otherwise,  to  the  satisfaction  of  the  justice, 
that  he  cannot  safely  proceed  to  trial,  for  want  of  some  material  testimo- 
ny or  witness,  and  that  he  has  used  due  diligence  to  obtain  such  testimony 
or  witness.  .  (§  76.)  The  security  required  by  any  of  the  preceding  sec- 
tions to  be  given  by  a  defendant,  shall  be  a  bond  in  the  penalty  of  one 
hundred  dollars,  to  the  plaintiff  in  the  action,  with  such  surety  as  the  jus- 
tice shall  approve,  conditioned,  that  in  case  judgment  shall  be  given  against 
such  defendant  at  the  adjourned  day,  or  at  any  time  thereafter,  and  exe- 
cution be  issued  against  his  person,  he  will  render  himself  upon  such  exe- 
cution, before  the  return  thereof;  or  in  default  thereof,  that  he  or  his 
surety  will  pay  the  judgment  so  recovered,  with  interest ;  but  if  any  bond 
shall  have  been  given  upon  any  prior  adjournment,  it  shall  not  be  neces- 
sary to  execute  a  new  bond  upon  a  subsequent  adjournment,  unless  such 
bond  be  required  by  the  justice,  or  by  the  bail  of  such  defendant  in  such 
prior  bond.(l)     (§  77.)  In  any  suit  brought  upon  such  bond,  the  plaintiff 

(1)  This  section,  so  far%s  relates  to  the  conditioQ  of  the  bond,  applies  only 
to  cases  where,  by  ihe  proTisions  of  the  non-imprisonment  act,  an  -  execution 
may  issue  against  the  body  of  the  defendant  In  all  other  cases,  that  is,  in 
cases  where  no  execution  could  issue  against  the  body  of  the  defendant  in 
case  judgment  should  be  obtained  against  him,  the  condition  of  the  bond  is  to 
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shall  not  be  entitled  to  recover,  unless  be  sbows  an  execution  upon  a 
judgment  obtained  in  the  suit  in  which  such  adjournment  was  had,  duly 
issued,  within  ten  days  after  the  time  when  by  law  the  same  could  be 
issued,  against  the  person  of  the  defendant,  and  a  return  thereon  that  such 
defendant  could  not  be  found.  (§  76.)  No  adjournment  shall  be  allowed, 
without  the  agreement  of  the  parlies,  to  a  time  beyond  ninety  days  from 
the  joining  of  the  issue  in  the  suit.  (§  79.)  No  adjournment  shall  be  al- 
lowed in  any  case  to  a  party  applying  therefor,  who  shall  have  seen  the 
account  or  demand  of  the  opposite  party,  unless  such  applicant,  if  required, 
shall  exhibit  his  account  or  demand,  or  state  the  nature  thereof,  as  iar 
forth  as  may  be  in  his  power,  to  the  satisfaction  of  the  justice. 

In  commenting  upon  these  provisions  of  the  statute  we  shall  consider, 
firsts  when  and  for  what  time  an  adjournment  may  be  granted ;  second, 
on  what  terms,  and  when  security  must  be  given,  with  the  form  of  the 
security  ;  and  third,  when  an  adjournment  amounts  to  a  discontinuance 
of  the  suit. 


Section  I. 

WHEN  AND  FOR  WHAT  TIME  AN  ADJOURNMENT  MAY  BE  GRANTED. 

This  respects,  1.  An  adjournment  upon  the  return  of  a  summons  or 
attachment,  or  of  joining  issue  without  process;  2.  Upon  the  return  of  a 
warrant ;  3.  Other  stages  of  the  suit. 

1.  The  sixty-seventh  and  sixty-eighth  sections  of  the  statute  authorize 
the  justice  on  the  return  of  a  summons  or  attachment,  or  on  the  joining 
of  issue  without  process,  but  at  no  other  time,  to  adjourn  the  cause,  on 
his  own  motion,  whether  the  parties  consent  or  not,  not  exceeding  eight 
days.(&)     The  exercise  of  this  right  is  left  to  the  discretion  of  the  justice, 

be,  that  no  part  of  the  defendant's  property  liable  to  be  taken  on  execution 
shall  be'  removed,  secreted,  assigned,  or  in  anv  way  disposed  of,  except  for  the 
necessary  support  of  himself  and  family,  until  the  plaintiff's  demand  shall  be  satis- 
fied, or  until  tne  expiration  of  ten  days  after  such  plaintiff  shall  be  entitled  to  have 
an  execution  issued  on  the  judgment  obtained  in  such  cause,  if  he  shall  obtain  such 
judgment ;  and  if  the  condition  of  such  bond  be  broken,  and  an  execution  on  sack 
judgement  be  returned  unsatisfied  in  whole  or  in  part,  the  plaintiff  in  an  action  on 
such  bond,  shall  be  entitled  to  recover  the  amount  du?  on  such  judgpnent  Vid. 
Laws  of  1831,  p.  405,  §  40.    Vid  also  2  R.  S.  203,  §  299. 

(6)  Vid.  2  John.  192.    7  id.  629. 
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and  is  not  authorized  in  a  cause  commenced  by  warrant,  or  at  any  other 
time  than  on  the  return  of  process.  The  discretion  thus  given  to  a  jus* 
tice,  is  not  an  arbitrary  one,  but  ought  to  be  soundly  and  judiciously  ex- 
ercised. And  although  on  the  one  hand,  he  ought  not  to  adjourn  the 
cause  on  his  own  motion  when  satisfied  it  will  injuriously  affect  the  rights 
of  either  party,  so  on  the  other  hand,  he  should  not  refuse  an  adjourn- 
nient  where  the  situation  of  either  party  really  demands  it,  although  he 
is  unable  to  make  out  a  case  for  an  adjournment  under  the  other  sec* 
tions  of  the  statute.  Thus,  in  a  case  under  the  old  act,  substantially  like 
the  present  in  this  particular,  where  the  defendant  appeared  before  the 
justice  on  the  morning  of  the  return  day  of  the  summons,  and  applied  in 
writing  for  an  adjournment,  on  account  of  his  child  being  dangerously  ill, 
which  was  then  denied,  and  on  the  same  day,  before  the  parties  were 
called,  the  defendant's  father  appeared  in  his  behalf  to  get  an  adjourn- 
ment, and  testified  that  the  defendant's  child  was  dangerously  sick,  and 
the  justice  refused  to  adjourn,  but  gave  judgment  for  the  plaintiff;  the 
supreme  court  held,  (the  cause  having  come  before  them  on  writ  of  er- 
ror,) that  the  situation  of  the  defendant's  child  was  such  as  ought  to  have 
induced  the  justice  to  put  off  the  trial ;  and  for  that  reason  they  reversed 
the  judgment  of  the  common  pleas,  which  was  in  afllrmance  of  the  jus- 
tice's judgment,  (c)  In  computing  the  time  for  which  a  justice  is  au- 
thorized to  adjourn  the  cause,  under  the  sections  above  referred  to,  with- 
in the  rule,  ante,  262,  263,  the  day  of  adjourning  is  to  be  excluded^  so 
that  if  the  process  be  returnable  on  Wednesday ,  the  justice  would  have 
no  power  to  adjourn  beyond  the  Thursday  of  the  next  week.(d)  The 
justice  cannot  proceed  with  the  trial,  at  a  place  different  from  that  men- 
tioned in  the  summons,  unless  the  defendant  appear  ;(e)  but  he  may  ad- 
journ to  another  place,  vrithout  the  consent  of  parties,  both  parties 
having  first  appeared  at  the  place  mentioned  in  the  process.  (/)  If  the 
defendant  do  not  appear,  the  justice  has  no  right  to  wait  two  hours  after 
the  time  of  appearance,  and  then  to  appear  himself  at  the  place  appoint- 
ed and  adjourn  the  cause,  (g^) 

Under  the  nxty-ninth  section,  if  the  defendant  do  not  appear  at  the 
trial  on  the  return  of  the  summons  or  attachment,  the  justice  may  ad- 
journ the  cause  to  a  time  certain,  not  exceeding  eight  days,  on  the  sim- 
ple motion  of  the  plaintiff,  without  oath ;  and  so,  if  the  defendant  do  ap- 
pear and  does  not  object  to  the  adjournment ;  but  the  defendant  may 


(c)  8  John.  426.  (/)  1  Cowen,  112. 

(d)  Yid.  1  Cowen,  234.  Ig)  U  John.  407. 
CO  1  John.  Cfts.  243. 
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object  to  the  adjournment,  and  require,  as  a  condition  of  its  being  grant- 
ed, that  the  plaintiff  or  his  attorney  make  oath  that  he  cannot,  for  want 
of  some  material  testimony  or  witness,  safely  proceed  to  trial.  An  ad- 
journment on  the  application  of  the  plaintiff,  cannot  be  granted  at  any 
other  lime  than  on  the  return  of  a  summons  or  attachment,  or  the  join- 
ing of  issue  without  process  ;{h)  nor  can  the  defendant  compel  the  plain- 
tiff or  his  attorney  to  disclose  the  nature  or  name  of  the  absent  testimony 
or  witness.  The  form  of  the  oath  to  be  administered  to  either  party  on 
applying  for  an  adjournment,  where  an  oath  is  required,  may  be  in  the 
form  given  at  the  close  of  this  head. 

The  adjournment,  whether  on  the  justice's  own  motion,  or  on  nsotxn 
of  the  plaintiff,  must  be  for  the  next  eight  days  immediately  after  the  re- 
turn of  the  proce8s.(i)  The  adjournment  may  be,  however,  for  any  pe- 
riod within  that  time  ;  but  cannot  exceed  it,  except  by  consent  of  parlies. 
When  the  justice  adjourns  on  his  own  motion,  he  may  of  course  do  so^ 
without  requiring  proof  of  the  absence  of  a  material  witness.(  j) 

In  adjourning  a  cause,  the  justice  must,  in  all  cases,  be  present  in  prop- 
er person,  and  can  never  do  this  by  sending  a  note  in  writing  to  the 
parties,  informing  them  of  the  time  and  place  to  which  be  has  ad- 
journed. (A) 

If  the  suit  is  commenced,  in  favor  of  a  non-resident  plaintiff,  by  short 
summons,  as  authorized  by  the  non-imprisonment  act,  and  the  same  sbal 
be  returned  personally  served,  the  same  proceedings  shall  be  had  and  no 
longer  adjournment  granted  than  in  case  of  a  warrant  at  the  instance  of 
a  non-resident  plaintiff.  (2) 

2.  The  provisions  of  the  statute  from  section  seventy  to  section  seoair 
ty-Oireey  inclusive,  apply  to  adjournments  in  causes  commenced  by  war- 
rant, as  well  in  favor  of  non-resident  plaintiffs,  as  otherwise.  In  the  for- 
mer  case,  it  will  be  seen  that  the  statute  points  out  the  particular  requi- 
sites to  be  complied  with  in  order  to  authorize  an  adjournment  b 
other  cases,  that  is,  where  suits  are  commenced  by  warrant,  other  than 
in  favor  of  non-resident  plaintiffs,  an  adjournment  may  be  granted  on 
the  application  of  the  defendant  at  the  time  and  in  the  manner  prescribed 

■ 

in  the  seventy-fourth  section ;  for  it  will  be  seen  that  the  latter  sedioa 
applies  to  all  cases,  except  suits  commenced  by  warrant  at  the  suit  oi 
non-resident  plaintiffs.  It  is  also  fairly  inferible  from  the  language  of 
the  seventy-second  section,  that  the  plaintiff,  in  a  suit  commenced  by 


(h)  Vid.  9  John.  136.    7  id.  630.    2        (fc)  4  id.  117.  ^.. 

id.  192.  (})  Laws  of  1831,  p.  408,  §  32.   Vid. 

ft)  7  id.  381.  also  2  R.  S.  201,  202,  §  291. 

j)  9  id.  364. 
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warrant,  although  he.be  a  resident^  may  have  an  adjournment  on  his 
own  application ;  but  in  such  case  the  defendant  is  to  be  discharged  from 
custody.  If  the  adjournment  be  granted  upon  the  application  of  the  de- 
fendant, he  is  to  remain  in  the  custody  of  the  constable  during  the  time 
of  the  adjournment,  unless  he  gives  tiie  security  required  by  the  seventy- 
sixth  section. 

The  first  adjournment  is  to  be  not  less  than  three  nor  more  than  twelve 
days,  unless  the  parties  and  justice  otherwise  agree.  This  provision, 
which  is  contained  in  the  seventy-third  section,  applies  to  all  suits  com- 
menced by  warrant. 

3.  The  seventy-fourth  section  prescribes  the  requisites  upon  which  an 
adjournment  may  be  granted  on  the  application  of  the  defendant  in  all 
cases,  except  where  the  suit  is  commenced  by  warrant  in  behalf  of  a 
non-resident  platntiffl  It  will  be  seen  that  in  the  cases  provided  for  by 
this  section,  the  application  must  be  made  at  the  time  of  joining  issue. 
The  mode  of  obtaining  adjournments  in  subsequent  stages  of  the  suit,  is 
[Mrescribed  in  the  next  section.  The  defendant  must,  if  required  by  the 
plaintiff  or  justice,  make  oath  that  he  cannot  safely  proceed  to  trial  for 
the  want  of  some  material  testimony  or  witness,  to  be  specified  by  him. 
This  oath  need  not  necessarily  be  made  by  the  defendant  in  person,  for 
he  may  not  be  acquainted  with  the  facts  required  to  be  shown  in  order  to 
entitle  him  to  an  adjournment.  And  it  is  said  in  one  case,  that  the  defend- 
ant's agent  or  attorney  may  make  the  requisite  oath,  unless  some  special 
cause  be  shown  against  it.(m)  But  in  a  subsequent  case  it  is  decided, 
that  this  rests  in  the  sound  discretion  of  the  justice ;  and  that  unless  it 
appear  that  the  defendant  cannot  attend,  the  oath  of  an  attorney  or  third 
person  may  be  refused.(n)  It  is  hardly  to  be  supposed  that  the  inability 
of  the  defendant  to  attend,  must,  in  all  cases,  be  shown  to  authorize  a 
justice  to  grant  an  adjournment  upon  the  oath  of  a  third  person.  Cases 
frequently  arise  in  which  a  defendant  is  totally  ignorant  of  the  facts 
which  go  to  establish  his  defence ;  for  instance,  where  the  suit  is  against 
him,  as  principal,  for  some  act  of  his  agent,  connmitted  in  the  absence  and 
without  the  knowledge  of  the  defendant.  And  this  right  of  the  justice 
to  adjourn,  should,  in  most  cases,  be  liberally  exercised  ;  and  he  would 
hardly  be  considered  as  abusing  the  discretion  vested  in  him,  should  he 
grant  an  adjournment  upon  the  oath  of  an  attorney,  to  whom  the  de- 
fendant had  entrusted  the  management  of  his  cause,  and  to  whom  also 
be  had  communicated  the  facts  going  to  make  out  his  defence,  with  the 


(m)  1  John.  614.  (n)  13  id.  228. 
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names  of  the  witnesses ;  and  this,  although  the  defendant  might  be  abk 
to  attend  in  person.  An  adjournment  after  joining  issue  is  so  much  a 
matter  of  course  in  litigated  causes,  that  a  strict  compliance  with  the 
letter  of  the  statute  in  this  respect  should  not,  except  in  extraordinary 
cases,  be  exacted.  The  parties,  in  nine  cases  out  of  ten,  make  no  prep- 
aration for  trial  until  after  issue  joined ;  for  until  that  time,  neither  of  them 
can  legally  know  what  will  be  the  claim  or  defence  of  his  antagonist ; 
and  hence  the  statute  does  not  require  that  either  party,  in  order  to  ob- 
tain an  adjournment,  in  the  first  instance,  should  show  that  he  has  used 
any  effort  to  procure  his  witnesses,  (o) 

The  absent  testimony  or  witness  must  be  specified  by  the  defendant,  if 
he  is  required  to  do  so  by  the  plaintiff*  or  justice.  He  is  not  bound  to 
detail  all  the  testimony  or  the  names  of  all  the  witnesses ;  it  is  sufficient 
to  give  the  name  of  one  absent  material  witness,  without  whose  testimo- 
ny he  cannot  safely  proceed  to  trial.  By  doing  this,  he  makes  out  a 
case  for  an  adjournment,  and  that  is  all  that  can  be  required  of  him. 
Any  other  rule  would  impose  a  great  hardship  upon  the  defendant.  If 
he  refiises  to  name  his  witness,  or  to  state  where  he  resides,  the  adjourn- 
ment may  be  denied.(/>) 

In  addition  to  the  requirements  of  the  statute  already  mentioDed,  the 
defendant  must,  if  required  by  the  plaintiff,  give  such  security  as  we  shall 
hereafter  notice.  Unless  he  gives  this  security,  although  in  other  req>ecti 
he  complies  with  the  provisions  of  the  statute,  no  adjournment  can  be 
granted,  but  the  justice  should  proceed  with  the  trial  of  the  cause.  If 
security  is  demanded,  the  justice  ought  to  give  the  defendant  a  reasona- 
ble time  to  obtain  a  surety,  and  should,  in  the  mean  time,  hold  open  the 
cause. 

The  time  of  adjournment  is,  in  no  case,  except  by  consent  of  parties, 
to  exceed  ninety  days,  and  is  to  be  for  such  reasonable  time  as,  in  the 
opinion  of  the  justice,  will  enable  the  defendant  to  procure  his  absent  tes- 
timony or  witness.  Wliat  is  a  reasonable  time,  is  left  to  the  discretioo 
of  the  justice.  If  the  wifhess  reside  at  a  distance,  ample  time  to  see 
him  or  communicate  with  him  should  be  given  to  the  defendant,  and  the 
adjournment  should  not  be  restricted  to  the  shortest  possible  time  that 
would  ordinarily  be  required  to  procure  his  attendance.  The  probabifity 
of  his  being  absent  from  home,  engaged  in  business,  sick,  &c.  should  all 
be  taken  into  account,  and  such  time  given,  as  may,  under  all  the  cir- 
cumstances,  be  considered  reasonable.    It  is  the  common  practice,  where 


(o)  Yid.  9  John.  964.    Id.  188,  4.  (p)  15  John.  48. 


OF  ADJOURNMENTS.  843 

the  absent  witnesses  reside  in  the  same  town,  to  grant  an  adjournment 
for  a  week  ;  but  this  practice  should  not  in  all  cases  be  followed  ;  for  in- 
stances arc  by  no  means  rare  where  a  delay  of  trial  for  that  time  would 
be  extremely  injurious  to  the  interests  of  plaintiffs.  Upon  a  suggestion, 
therefore,  of  any  circumstances  going  to  show  that  there  would  be  dan- 
ger in  delaying  the  judgment,  the  justice  should  adjourn  for  a  shorter 
period,  having  regard  to  the  time  necessary  for  the  defendant  to  procure 
his  witnesses.  The  fact  that  the  witness  resides  out  of  the  jurisdiction  of 
the  court,  forms  no  ground  for  refusing  the  adjournment ;  for  the  de- 
fendant nmist  take  his  chance  of  procuring  his  attendance  in  season.(l) 

The  seventy-fifth  section  authorizes  the  justice  to  grant  a  further  ad- 
joummcnly  on  the  application  of  the  defendant.     This  can  never  be  done 
on  the  application  of  a  plaintiff,  except,  perhaps,  where  a  commission  is 
applied  for  and  issued  under  the  act  of  1838  ;(9)  and  even  in  that  case, 
the  delay  necessary  for  the  return  of  the  commission  is  to  be  considered 
rather  in  the  light  of  holding  open  the  cause  than  an  adjournment,  espe- 
cially if  issued  on  the  application  of  the  plaintiff.    But  more  will  be  said 
on  this  subject  hereafter.    That  the  plaintiff  was  not,  under  the  old  jus- 
tice's act,  (and  the  revised  statutes  have  not  altered  the  law  in  this  par- 
ticular,) entitled  to  a  second  adjournment,  vid.  15  John.  492.    And  so 
strictly  is  this  rule  adhered  to,  that  in  one  case,  where  the  plaintiff,  after 
one  adjournment  by  consent,  stated  to  the  justice  that  the  defendant  had 
agreed  to  adjourn,  and  then  made  oath  of  the  absence  of  a  material  wit- 
ness on  his  own  part,  the  defendant  not  appearing,  this  was  held  irregu- 
lar, and  the  judgment  reversed. (r)    A  still  stronger  case  was,  where  the 
parties  adjourned  by  consent,  and  both  appeared  at  the  adjourned  day, 
and  the  plaintiff  showed  cause  on  oath,  that  he  had  a  material  witness 
absent,  whom  he  had  been  unable  to  procure,  but  without  whose  testi- 
mony he  could  not  safely  proceed  to  trial ;  in  this  case,  though  perfect  jus- 
tice was  done,  in  giving  judgment  for  no  more  than  the  defendant  admit- 
ted to  be  due,  yet,  because  the  justice  granted  the  adjournment,  the  judg- 
ment was  rever8ed.(j)    This  authority  to  grant  a  further  adjournment 
on  the  defendant's  application  is  given  to  the  justice  in  all  cases,  even 
when  the  suit  is  commenced  by  warrant  at  the  suit  of  a  non-resident 
plaintiff;  for  the  section  contains  no  exception,  but  applies,  in  express 
terms,  to  all  cases.    In  order  to  make  out  a  case  for  a  second  or  further 
adjournment,  security  must  be  given,  if  required,  and  the  defendant 
must,  in  addition,  prove  by  his  own  oath,  or  otherwise,  to  the  satisfaction 


1)  2  John.  383.  (r)  8  John.  891. 

[q}  Vid.  Uwt  tf  18S8,  p.  232.  (•}  li  J«hn.  492. 
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of  the  justice,  that  he  cannot  safely  proceed  to  trial,  for  want  of  some 
material  testimony  or  witness,  and  that  he  has  used  due  diligence  to 
obtain  such  testimony  or  witness.  If  security  has  been  given  by  the  de* 
fendant,  at  any  previous  adjournment  of  the  cause,  no  new  bond  can  be 
required  at  any  second  or  subsequent  adjournment,  as  will  be  seen  by  a 
reference  to  Ibe  seventy-sixth  section,  unless  such  bond  be  required  by 
the  justice,  or  by  the  bail  in  the  prior  bond. 

It  is  not  enough,  on  this  application  for  a  further  adjoamment,that  the 
defendant's  testimony  or  witness  is  absent.  He  must  prove,  in  addttion 
to  this  fact,  that  he  has  used  due  diligence  to  obtain  the  absent  testimony 
or  witness,  and  has  been  unable  to  do  so.  And  even  though  the  first  ad* 
journment  was  granted  on  the  application  of  the  plaintiff,  or  on  the 
justice's  own  motion,  still,  unless  the  defendant  shows  due  diligence,  the 
justice  may  refuse  a  second  adjournment  on  his  appIication.(/)  The  rea- 
soning of  the  court  in  Powers  v.  Lockwood,(u)  seems  to  apply  as  well 
to  the  case  of  an  adjournment  at  the  plaintiff's  as  the  defendant's  request, 
though  that  was  a  case  where  the  defendant  had  applied  for  the  first  ad- 
journment. ^^  There  must,"  say  the  court,  '*be  some  reasonable  limita- 
tion to  the  time  of  the  application,  and  of  which  the  court  is  to  judge. 
After  one  adjournment,  at  the  request  of  the  defendant,  to  enable  him  to 
prepare  for  trial,  it  would  be  vexatious  to  allow  him  another  on  the  usual 
affidavit,  and  without  showing  any  diligence  in  the  meantime.  The  firrt 
adjournment  applied  for  by  the  defendant,  was  for  time  to  prepare  for 
trial,  and  was  a  substitute  for  an  adjournment  on  affidavit  and  security. 
Both  the  witnesses,  whose  names  were  given  by  the  defendant,  lived 
within  four  miles  of  the  court.  The  defendant  is  always  entitled,  as  of 
right,  to  one  adjournment,  to  procure  testimony  on  making  the  requisite 
oath  ;  but  if  he  neglect  to  take  out  subpcmas^  or  make  any  effort  to  pro- 
cure his  witnesses  after  issue  joined,  and  after  an  adjournment  on  his  own 
motion,  he  ought  not,  in  reason  and  justice,  to  be  entitled  to  a  farther  ad- 
journment, without  some  special  cause  shown  for  the  non-attendance  of 
his  witnesses,  or  for  the  adjournment.  On  the  adjourned  day  after  issue 
joined,  the  plaintiff  is  supposed  to  appear  with  his  proof,  and  the  jury  to 
appear  upon  the  venire,  {in  that  case  a  venire  was  issued;)  and  it  wouM 
be  an  abuse  for  a  defendant  to  be  entitled,  as  of  course,  to  another  ad- 
journment to  procure  his  testimony,  without  having  taken  any  one  step 
towards  it  in  the  meantime,  or  shown  any  one  reason  why  he  has  omit- 
ted to  do  it.  The  statute  could  not  have  intended  to  help  a  party  in  his 
wilful  negligence."    On  the  other  hand,  where  the  defendant  shows  that 


(0  Vid.  9  John.  364.  (u)  Id.  13S. 
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he  has  sabpcenaed  a  material  witness,  who  does  not  attend,  and  that 
without  such  testimony  he  cannot  safely  proceed  to  trial,  or  any  other 
reasonable  excuse  for  not  being  ready,  the  justice  is  bound  to  grant  the 
adjournment,  and  if  refused,  it  is  an  error  for  which  the  judgment  will 
be  reversed,  (t;)  Indeed,  in  Beekman  ▼.  Wright,(u;)  the  report  says,  that 
the  cause  had  been  adjourned,  on  the  defendant's  application,  from  the 
the  30th  March  to  the  2d  of  May,  upwards  of  a  month,  ^^on  giving  secu- 
rity^ ^."  by  which  I  understand  on  oath  also,  (and  which  no  doubt  must 
have  been  made  in  that  case,  from  the  length  of  time  for  which  the  ad- 
journment was  granted,)  the  court  say,  **  the  justice  should  have  granted 
a  further  adjournment,  on  the  defendant's  making  oath  that  he  had  sub- 
poenaed his  witness,  who  was  material  and  did  not  attend  ;"  and  because 
a  second  adjournment  was  refused,  the  judgment  was  for  this,  among 
other  reasons,  reversed.  It  appears  froni  this  case,  and  such  is  the  law 
since  the  revised  statutes,  that  a  justice  may  adjourn  from  time  to  time, 
and  more  than  once,  on  the  defendant's  making  the  proper  oath  and  giv- 
ing security,  confining  himself,  however,  within  the  boundaries  of  the  nine- 
ty days,  which  his  adjournments  in  the  aggregate  cannot  exceed,  except 
by  consent  of  parties,  (x)  The  justice  has  no  right  to  refuse  the  adjourn- 
ment, in  these  or  any  other  cases,  where  it  is  matter  of  right,  because  the 
party  applying  refuses  to  pay  the  costs  of  a  venire,  or  other  costs  in  the 
cause,  (v)  And  whether  a  justice's  court  has  in  any  case  a  right  to  im- 
pose the  condition  of  paying  costs,  where  an  adjournment  is  granted  ? 
Quere.(z)  In  8  Wen.  420,  it  was  held  he  had  no  right  to  deny  an  ad- 
journment, because  the  defendant  refused  to  pay  his  fees  for  drawing  a 
bond. 

Nor  is  it  a  reason  for  not  adjourning  on  good  cause  shown,  that  the 
parties  had  themselves  agreed  on  and  fixed  the  day  of  trial.(a)  On  this 
subject,  the  case  of  Smith  v.  Fenton,(6)  is  in  point.  We  cite  the  case  at 
large.  It  came  before  the  supreme  court  on  certiorari.  '*  Fenton  sued 
Smith  in  the  court  below,  and  after  issue  joined,  the  cause  was  twice  ad- 
journed by  consent.  The  second  adjournment  was  under  a  stipulation 
of  the  defendant  that  he  would  not  delay  the  trial  farther,  but  would 
absolutely  come  to  trial  on  the  )7th  January,  1823,  the  last  adjourned 
day.  On  that  day  the  parties  appeared,  and  the  defendant  requested  a 
further  adjournment,  offered  security,  and  to  make  oath  of  the  absence 


(«)  11  John.  442.    9  id.  364.  13  id.        (y)  9  id.  364.    11  id.  442. 
462.  {x)  11  id.  442.  9  id.  364.   3  Wen.  4SS0. 

(io)  11  id.  442.  (a)  13  John.  462. 

(x)  Yid.  8  id.  425,  6.    .  (6)  2  Cowen,  425. 
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of  two  material  witnesses,  who  had  been  subpoenaed  by  him,  but  did  not 
attend  ;  that  without  their  testimony  he  could  not  proceed  to  trial,  as  he 
was  advised  by  counsel ;  that  one  of  them  had  gone  a  journey  ;  that  be 
expected  to  procure  their  attendance  in  two  or  three  weeks.  The  jus- 
tice denied  the  adjournment.    Judgment  for  the  plaintiff. 

**  Curia.  The  spirit  of  the  twenty-five  dollar  act,  and  the  adjudications 
of  this  court  upon  it,  appear  to  be,  that  the  justice  has  a  discretion  in 
granting  adjournments  after  the  first.  One  adjournment  the  defendant 
may  claim  as  matter  of  right,  on  giving  security,  and  making  oath  of 
the  absence  of  a  material  witness.  Others  he  may  be  entitled  to  on 
showing  sufficient  cause ;  provided  the  three  months  have  not  expired. 
In  this  case  the  two  first  adjournments  were  by  consent ;  and  though  the 
defendant  might  have  been  guilty  of  a  violation  of  good  faith,  yet  he  of- 
fered to  comply  with  the  requisitions  of  the  act  There  had  been  no 
laches  on  his  part ;  for  he  had  subpoenaed  his  witnesses,  and  they  did  not 
attend.  We  think  the  justice  ought  to  have  granted  the  adjournment ; 
though  he  seems  to  have  acted  under  the  impression  that  the  defendant's 
object  was  delay  and  vexation.  £aston  v.  Coe,  2  John.  383.  Town- 
send  V.Lee,  3  id.  431.  Powers  v.  Lockwood,  9  id.  133.  Beekman  v. 
Wright,  11  id.  442.     Annin  v.  Chase,  13  id.  462." 

An  agreement  before  the  justice,  that  the  cause  shall  be  adjourned  a 
given  number  of  days,  and  that  then,  if  a  certain  person,  naming  him,  do  not 
attend  as  a  witness,  the  justice  may  adjourn  for  such  reasonable  time  as 
he  may  deem  necessary  to  procure  the  attendance  of  the  witness,  is  a 
valid  and  binding  agreement,  and  cannot  be  revoked  without  the  consent 
of  both  parties,  if  such  an  agreement  do  not  provide  that  security  shall 
be  given,  the  justice  may  adjourn  without  requiring  security,  this  being 
waived  by  the  silence  of  the  parties. (c) 

Where  the  defendant  applies  for  an  adjournment,  the  plaintiff  has  no 
right  to  require  him  to  state  what  he  expects  to  prove  by  his  absent  wit- 
ness. But  in  one  case,  where  he  did  do  so,  and  the  plaintiff  agreed  to 
admit  what  the  defendant  said  he  wished  to  prove  by  him,  and  the  de- 
fendant at  first  acceded  to  this  proposition,  and  said  he  would  go  to  trial, 
but  afterwards  insisted  on  a  further  admission,  which  the  justice  thought 
unreasonable,  and  refused  the  adjournment ;  this  was  held  right,  and  the 
court  remark,  generally,  in  giving  their  opinion  on  this  case,  that  *'  if  the 
plaintiff  will  admit  the  testimony,  no  time  can  be  wanted  to  procure  wit- 
nesses.''(£f)    A  simple  admission,  however,  that  the  witness,  if  present* 


(c)  1  Cowen,  256.  {d)  14  John.  341. 
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would  testify  to  what  the  defendant  swears  he  expects  to  prove  by  him 
would  be  no  answer  to  the  application  for  an  adjournment  The  admis- 
sion should  be  unquahfied,  that  what  the  defendant  expects  to  prove  is 
true.(c) 

A  party  has  no  right  to  apply  for  an  adjournment  after  the  jury  are 
sworn  ;(f)  nor  after  a  trial  has  begun  before  the  justice. (^)  But  the 
justice  may,  in  these  cases,  hold  his  court  open  for  a  short  time,  (and  in 
one  case  it  was  held  that  two  hours  was  not  unreasonable,)  to  enable  a 
party  to  procure  a  material  witness ;  and  this  was  held  right,  even  after 
a  jury  had  been  empannelled  and  balloted.  It  was  further  said  by  the 
court,  that  this  matter  rested  in  the  sound  discretion  of  the  justice,  and 
unless  he  had  abused  his  discretion,  it  was  no  reason  for  reversing  the 
judgment  ;{h)  but  twenty  hours,  to  enable  the  defendant  to  obtain  a  wit- 
ness twelve  miles  off,  was  held  unreasonable,  and  the  judgment  re- 
versed, (t)  And  a  justice  may  even  keep  his  court  open  till  the  next 
day,  where  a  delay  in  summoning  a  jury  or  other  exigency,  renders  this 
necessary  ;{j)  and  so  the  trial  of  a  cause  may  be  postponed,  on  account 
of  the  justice  being  engaged  in  the  trial  of  other  causes,  and,  indeed,  in 
any  case  where  such  delay  is  reasonably  accounted  for.  (A) 

Adjournments  may  also  be  made,  from  the  necessity  of  the  case,  under 
circumstances  not  expressly  provided  for  by  statute.  Thus,  where  an 
attachment  is  issued  against  a  witoiess,  or  a  new  venire  is  issued,  the 
justice  may,  without  doubt,  adjourn  or  hold  open  the  cause  to  such  time 
as  will  be  reasonable  for  the  return  of  the  attachment  or  venire.  A  pro- 
vision is  also  contained  in  the  statute,(/)  for  adjourning  a  cause  where  a 
material  witness  refuses  to  testify,  &c.  and  is  committed  to  jail.(m)  So, 
also,  where  a  commission  is  issued  to  examine  a  foreign  witness,  the  cause 
may  be  adjourned  for  the  time  necessary  to  obtain  the  execution  and  re- 
turn of  the  commission.(/i)  In  none  of  these  cases,  however,  should  the 
adjournment  exceed  ninety  days. 

Before  the  revised  statutes,  it  was  held  that,  in  general,  where  the  time 

of  appearance  was  appointed  by  the  justice,  either  in  the  summons,  &c. 

^  or  by  adjournment,  the  party  was  bound  to  wait  only  a  reasonable 

time  ;(o)  and  in  one  case,  where  the  justice  being  absent,  the  party  waited 

nearly  three  hours  after  the  time,  and  then  went  away,  it  was  held  too 


O  Vid.  7  Cowen,  869.  (*)  12  John.  217.    10  Wend.  102. 

/)  8  John.  437.  (0  2  R.  S.  200,  §  279,  280,  281. 

g)  Griffith's  Treatise,  80.  (m)  Vid.  Edw.  Treat.  3d  ed.  76. 

(h)  8  John.  409.  (n)  Laws  of  1838,  p.  232. 

(i)  18  id.  469.  (o)  6  John.  363. 
( j)  2  Cainet,  134. 
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late  to  proce6cl.(jp)  But  in  another  case,  where  the  defendant  appeared 
at  the  time,  and  waited  till  the  justice  came,  which  was  about  an  hoar, 
and  then  urged  the  justice  to  call  the  cause,  who  refused  to  do  so,  and 
waited  about  twenty  minutes,  till  the  plaintiff  came,  and  then  told  the 
defendant  he  should  proceed,  which  he  did  do,  this  was  held  welL(f) 
It  is  now  provided  by  statute,  as  we  saw  ante,  526,  that  on  the  return  of 
a  summons  personally  served,  or  of  an  attachment  duly  served,  the  jus- 
tice is  bound  to  wait  one  hour  after  the  specified  time  of  return,  before 
he  proceeds  with  the  cause,  unless  the  parties  sooner  appear.  We  cited, 
ante,  520  to  531,  some  cases  in  which  this  rule  had  been  relaxed  in  fiivor 
of  parties  neglecting  to  appear  within  the  precise  limit  of  time  fixed  by  the 
statute.  In  addition  to  the  cases  there  cited,  it  is  proper  to  notice  in  this 
connexion,  the  case  of  Jenkins  v.  Brown,  21  Wend.  454,  reported  nnoe 
the  preceding  pages  were  put  to  press.  In  that  case  the  supreme  cotut 
hold,  that  a  justice  may,  in  his  diacretioUf  upon  terms^  permit  a  defendant 
to  come  in  and  plead,  who  did  not  appear  on  the  return  of  a  summons 
personally  served,  but  subsequently  appears  on  the  day  to  which  the 
cause  is  adjourned  at  the  request  of  the  plaintiff. 

In  one  case,  a  delay  after  the  return  of  a  summons  for  more  than  two 
hours,  within  which  time  the  defendant  appeared,  but  departed  before 
the  justice  arrived,  was  held  a  discontinuance  of  the  suit  ;(r)  but  where 
a  party  consents  that  the  justice  may  absent  himself  on  business,  instead 
of  proceeding  with  the  trial  of  a  cause,  this  takes  away  all  error  as  to  the 
party  consenting.  («) 

FOBM  OF  THE  OATH  ON  AN  APPLICATION  TO  ADJOURN. 

You  do  swear  that  you  will  true  answers  make,  to  such  questions  as 
shall  be  put  to  you,  touching  the  necessity  of  an  adjournment  in  this  cause. 

Form  of  taking  and  certiftino  the  examination  of  a  witness,  cm 
the  application  of  a  defendant  to  adjourn^  in  a  cause  commenced  bg 
waranU  ot  the  suit  of  a  non-resident  plaintiff. 

Justice's  Court. 

^  >  ^^''^^^  John  B.  Gilbert,  Esq.  one  of  the  justices  of  the 
Richard  Roe.  )  ^^^^  ^^  *°^  '^^  ^^^  county  of  Saratoga. 

Saratoga  County,  ss.  John  Doe,  a  witness  attending,  produced  and 
sworn  by  and  on  behalf  of  the  plaintiff  in  this  cause,  being  duly  sworn, 


(p)  5  John.  363.  (r)  11  id.  407. 

(9^)  15  id.  496.  (t)  19  id.  604. 
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on  his  direct  examination  deposes  and  says.  {Here  insert  the  testimony  of 

the  witness  on  the  plaintiff  *s  examination.)    The  said  John  Doe^  on  his 

cross-examination  by  the  defendant,  further  deposes  and  says.     {Here 

insert  the  testimony  on  the  defendants  examination.    If  there  is  are- 

examination^  further  cross-examination^  4*^.  state  the  fact  in  the  above 

form.) 

John  Dob. 

Sworn  before  me  this  5tk 
day  of  November f  1840. 

John  B.  Gilbekt,  Justice  of  the  Peace. 

I  certify  that  John  Doe^  the  witness  above  named,  was  in  attendance 
before  me  at  the  joining  of  issue  in  the  above  entitled  cause,  on  this  5th 
day  of  November,  1840,  and  that  at  the  plaintiff's  request  and  by  consent 
of  the  defendant,  the  said  witness  did  then  testily  to  the  facts  contained 
and  set  forth  in  the  above  affidavit,  i 

John  B.  Gilbbrt,  Justice  of  the  Peace, 


Section  II. 

OF  THE  TERMS  ON  WHICH  AN  ADJOURNMENT  MAY  BE  GRANTED. 

Wb  have  already  noticed,  among  other  things,  when  an  oath  is  neces- 
sary in  order  to  obtain  an  adjournment,  what  must  be  stated  under  that 
oath,  and  by  whom,  with  the  form  of  the  oath,  and  whether  a  justice 
may  impose  the  terms  of  paying  costs  in  any  case. 

1.  Another  condition  of  adjourning,  in  all  cases,  is  that  the  party  ap- 
plying, whether  plaintiff  or  defendant,  who  shall  have  seen  the  account  or 
demand  of  the  opposite  party,  shall,  if  required,  exhibit  his  account  or  de- 
mandy  or  state  the  nature  thereof,  as  far  forth  as  may  be  in  his  power,  to 
the  satisfaction  of  the  justice./^)  It  was  formerly  supposed  that  this  pro- 
vision of  the  statute,  in  connexion  with  the  further  statutory  provision  in- 
vesting justices  with  power  to  hear,  try  and  determine  the  causes  within 
their  jurisdiction,  and  for  that  purpose,  where  no  special  provision  is  other- 
wise made  by  law,  conferring  on  them  all  the  necessary  powers  which 
are  possessed  by  courts  of  record,(u)  gave  to  the  justice  the  power  of  ex- 
acting a  bill  of  particulars  from  the  party  asking  an  adjournment  after 


(f)  Vid.  ante,  888,  §  79.    Vid.  alio  2       (v)  2  R.  S.  158,  §  1. 
R.  S.  171,  §  79. 
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having  seen  the  account  or  demand  of  his  antagonist.  This  bill  of  par- 
ticulars is,  in  courts  of  record,  procured  for  the  benefit  of  the  party  askiog 
it,  and  forms  a  part  of  the  declaration,  plea  or  notice,  and,  on  the  trial, 
the  party  furnishing  it,  is  not  allowed  to  give  evidence  of  any  items  not 
contained  in  the  bill.  It  seems,  from  the  decision  of  the  supreme  court 
upon  this  question,(i;)  that  no  such  power  is  possessed  by  justices'  courts^ 
and  that  the  only  object  of  the  seventy-ninth  section  of  the  statute,  is  to 
satisfy  the  justice  as  to  the  propriety  of  granting  the  adjournment  asked 
for,  and  that  it  was  not  intended  for  the  benefit  of  the  parties,  so  far  as 
regards  the  question  of  set-ofF  at  the  trial.  We  alluded  to  this  subject, 
ante,  756,  7,  so  far  as  relates  to  the  degree  of  particularity  required  in  a 
plea  or  notice  of  set-oflT,  and  concluded  that  nothing  more  than  the  general 
form  was,  in  such  case,  necessary.  A  diflferent  question  now  presents 
itself.  What  particularity  is  requisite  under  the  section  we  are  now  con- 
sidering ?  Certainly  something  more  than  the  general  language  of  a  plea 
or  notice  of  set-ofF;  otherwise  there  would  be  no  need  of  the  provision. 
This  question  is  answered  by  the  case  of  Harrington  v.  Ensign,  11  Weo. 
554 ;  cited  ante,  756,  7.  That  case,  which  we  shall  presently  give  at 
large,  settles  the  question  that  a  party  is  not  bound  to  confine  himself,  an 
the  trial,  to  the  proof  of  such  items  of  his  account  or  demand  as  are 
stated  or  furnished  by  him  on  the  application  for  an  adjournment.  He  is 
not  bound  by  the  statement,  as  he  would  be  if  furnished  by  way  of  a  bill  of 
particulars  in  a  court  of  record.  The  specification  is  made  merely  to 
aatisfy  the  justice  that  an  adjournment  is  proper  and  does  not  respect  the 
question  of  set-off  upon  the  trial.  But  we  will  allow  the  case  to  speak  for 
itself. 

IN  SUPREME  COURT. 
Harrinqton  and  wifb  w.  Ension. 

«  Error  from  the  Washington  common  pleas.  Ensign  sued  Harring- 
ton and  wife  in  a  justices'  court,  and  declared  against  them  on  a  promis- 
sory tiote  made  by  the  wife  dum  sola.  The  defendants  pleaded  the 
general  issue,  and  gave  notice  of  set  off,  for  goods,  wares,  and  merchan- 
dize, and  for  money  had  and  received,  and  asked  for  an  adjoummeoL 
The  plaintiff  exhibited  the  note  declared  on,  and  stated  that  on  the  trial  be 
shouhl  rely  upon  it  for  a  recovery,  and  demanded  that  before  an  adjoom- 
ment  should  be  granted,  the  defendants  should  exhibit  a  bill  of  partioi- 
lars  or  state  the  particular  items  of  their  set  off.  The  defendants,  in  con- 
sequence of  the  justice  ruling  that  they  were  bound  to  do  so,  then  stated 


(o)  11  Wen.  i§4. 
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that  their  demand  was  for  grain,  for  hides  and  for  board,  amounting  to 
#60.  The  cause  was  then  adjourned  to  a  day  agreed  upon  by  the  par- 
ties. After  the  adjournment,  a  conversation  was  had  between  the  coun- 
sel for  the  plaintiff  and  Harrington,  in  the  hearing  of  the  justice,  in  which 
Harrington  alleged  that  he  had  an  account  against  the  plaintiff  for  a 
siove^  that  he  intended  to  bring  in  on  the  trial  of  the  cause.  The  plain- 
tiff's counsel  told  him  if  he  had  such  account,  he  ought  to  have  specified 
it  in  his  bill  of  particulars  demanded  before  adjournment,  and  that  he 
should  object  to  its  admissibility  upon  the  trial.  On  the  trial,  after  the 
plaintiff  had  proved  the  note  declared  on,  the  defendants  oflered  to  prove 
the  sale  of  the  stove  by  them  to  the  plaintiff,  which  evidence  was  ob- 
jected to  by  the  plaintiff,  and  rejected  by  the  justice,  who  rendered  a 
judgment  in  favor  of  the  plaintiff  The  defendants  removed  the  cause 
into  the  Washington  common  pleas  by  certiorari^  where  the  judgment 
of  the  justice  was  affirmed.  The  defendants  sued  out  a  writ  of  error. 
**By  the  Courts  Savage,  Ch.  J.  It  is  said  that  justices  are  invested 
with  power  to  hear,  try  and  determine  the  causes  within  their  jurisdic- 
tion ;  and  for  that  purpose,  where  no  special  provision  is  otherwise  made 
by  law,  they  have  all  the  necessary  powers  which  are  possessed  by 
courts  of  record  in  this  state.  2  R.  S.  225,  §  1,  (p.  158, 2d  ed.)  This  is 
not  a  new  power;  it  will  be  found  in  the  revised  laws  of  1801  and  1813, 
and  in  the  act  of  1824 ;  and  the  argument  in  favor  of  the  power  assumed 
in  this  case,  was  supposed  to  be  strengthened  by  the  79th  section  of  the 
revised  statutes,  2  R.  S.  240,  (p.  171, 2d  ed.)  which  says  that  no  adjourn- 
ment shall  be  allowed  in  any  case  to  a  party  applying  therefor,  who  shall 
have  seen  the  account  or  demand  of  the  opposite  party,  unless  such  ap- 
plicant, if  required,  shall  exhibit  his  account  or  demand,  or  state  the  na- 
ture thereof  as  far  forth  as  may  be  in  his  power,  to  the  satisfaction  of  the 
justice.  But  this  same  provision  is  found  in  all  previous  revisions  of  the 
statutes.  In  this  respect  the  powers  of  justices  are  the  same  they  ever 
have  been,  and  are  not  enlarged  by  the  revised  statutes.  The  provision, 
I  apprehend,  has  nothing  to  do  with  the  question  of  set  off  upon  the  trial. 
At  the  time  when  the  exhibit  is  required,  the  sole  question  before  the  jus- 
tice is,  the  propriety  of  granting  an  adjournment ;  hence  the  party  is  to 
set  forth  the  nature  of  his  demand,  to  the  satisfaction  of  the  justice,  who 
is  to  be  reasonably  satisfied  that  the  party  has  good  grounds  for  asking 
for  an  adjournment :  that  the  witnesses  stated  to  be  absent  are  necessary 
to  support  a  bona  fide  demand  which  the  party  has,  or  at  least  supposes 
be  has,  and  that  injustice  may  be  done  if  he  is  driven  to  a  trial  in$taaUr^ 
without  an  opportunity  to  support  his  claim.    This  is  the  whole  object 


%'i 
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of  the  provision  in  question ;  and  when  the  adjournment  was  granted, 
the  object  was  attained,  and  the  parties  upon  the  trial  were  thrown  upon 
the  issues  joined  by  the  pleadings.  If  an  adjournment  had  not  been  a^- 
ed  for,  it  could  not  be  pretended  that  the  79th  section  would  give  coun- 
tenance to  the  power  exercised  by  the  justice  in  asking  a  bill  of  particu- 
lars. The  power,  therefore,  must  rest  upon  the  first  section,  or  some 
other  section  of  the  statute.  The  legislature  have  said  what  a  defendant 
must  do,  to  entitle  himself  to  the  benefit  of  a  set  off.  The  fifty-first  sec- 
tion says,  that  '  to  entitle  a  defendant  to  a  set  off,  he  must  plead  or  give 
notice  of  the  same,  specifying  the  nature  of  his  claim  with  reasonable 
certainty,  at  the  time  of  joining  issue  on  a  question  of  fact  upon  the  mer- 
itjs  of  the  cause. '  Not  that  he  shall  give  a  particular  of  his  demand,  and 
insert  every  item,  or  be  precluded  upon  the  trial.  It  is  true  that  such 
a  power  might  be  very  convenient  in  some  instances,  but  it  is  also  true, 
that  in  justices'  courts,  where  suitors  are  supposed  to  conduct  their  own 
causes,  great  injustice  might  be  done  by  introducing  a  system  of  practice 
which  suitors  generally  are  ignorant  of.  That  it  was  intended  that  there 
should  be  more  certainty  than  a  mere  general  notice  contains,  I  think  is 
clear  from  the  phraseology  of  the  act,  particularly  when  compared  with 
the  statute  of  set  offs  in  courts  of  record.  2  R.  S.  355,  (p.  278,  2d  ed.) 
<  To  entitle  a  defendant  to  a  set  off,  he  must  plead  or  give  notice  of  the 
same.'  This  is  all  the  legislature  say  about  it,  and  leave  to  the  practice 
of  the  courts  to  regulate  the  particulars ;  but  when  speaking  of  the  same 
subject  in  a  justice's  court,  it  is  said  not  only  that  the  defendant  must 
plead  or  give  notice  of  the  same,  but  it  is  added,  that  he  shall  specify  the 
nature  of  his  claim  with  reasonable  certainty.  He  is  not  bound,  then,  to 
give  a  formal  bill  of  paiticulars,  but  he  is  required  to  specify  the  nature 
of  his  claim  with  reasonable  certainty ;  it  must  be  so  specific  that  the 
plaintiff  shall  not  be  surprised  upon  the  trial  by  any  demand  not  em- 
braced within  the  plea  or  notice  ;  and  as  there  is  no  pretence  of  surprise  in 
this  case,  I  am  of  opinion  that  the  judgment  of  the  common  pleas  and  of 
the  justice  ought  to  be  reversed." 

*i.  Another  condition  to  be  complied  with  by  the  defendant,  to  obtain  an 
adjournment,  is  that  of  giving  security.  This  security  must  be  given, 
where  the  adjournment  is  in  a  cause  commenced  by  warrant,  in  order 
for  the  defendant  to  obtain  a  discharge  from  custody. (u?)  In  all  other 
cases,  (except  actions  commenced  by  warrant  at  the  suit  of  non-resident 


(to)  Vid.  anU,  886,  887,  §71 


•  OF  ADJOURNMENTS.  863 

plaintiffs,)  the  security  need  not  be  given,  unless  expressly  required  by 
the  plaintiff;  and  if  he  is  silent,  or  says  nothing  about  exacting  security, 
none  need  be  given,  and  the  adjournment  should  be  granted  without  it{x) 
Id  all  eases,  the  security  to  be  given  should  be  in  the  form  of  a  bond, 
and  although  the  cause  be  commenced  by  warrant,  and  the  defendant  be 
discharged  from  custody  on  the  adjournment,  still  the  same  proceedings 
are  to  be  had  on  the  adjourned  day  as  on  the  return  of  a  summons  per- 
sonally served,  that  is,  the  justice  may  proceed  with  the  cause  whether 
the  defendant  appear  or  not.(y) 

FOBM  OF  BONO  ON  ABJOtJRNMBNT : 

Proper  in  all  cases  in  which  executions  may  be  issued  against  the  body. 

We  Richard  Roe  and  John  Doe^  of  Saratoga  Springs,  in  the  county  of 
Saratoga,  acknowledge  ourselves  indebted  to  James  Jackson^  in  the  sum 
of  one  hundred  dollars,  which  we  bind  ourselves  jointly  and  severally  to 
pay.    Sealed  with  our  seals,  and  dated  the  fifth  day  of  November,  1840. 

Whereas  a  suit  has  been  commenced  before  John  B.  Gilbei%  Esq.  one 
of  the  justices  of  the  peace  of  the  said  county,  by  the  said  James  Jack- 
JOii,plamtiff,  against  the  above  bounden  Richard  Roe,  defendant,  of  a  plea 
of  trespass,  (state  the  nature  of  the  plea,)  and  now  upon  the  application 
of  the  said  defendant,  the  trial  of  said  cause  is  adjourned  until  the  12th 
day  of  November  inst.,  at  one  o'clock  in  the  afternoon,  at  the  dwelling 
house  of  the  said  justice,  in  the  said  town : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  in  case 
judgment  shall  be  given  against  the  said  defendant  at  the  said  adjourned 
day,  or  at  any  time  thereafter,  and  execution  be  issued  against  his  per- 
son, the  said  defendant  shall  render  himself  upon  such  execution  before 
the  return  thereof;  or,  in  default  thereof,  if  the  said  defendant  or  his 
surety,  the  said  John  Doe,  shall  pay  the  judgment  so  recovered,  with  in- 
terest, then  the  above  obligation  to  be  void,  otherwise  of  force. 

Richard  Ros,  (l.  s.) 

John  Dob,         (l.  s.) 
Sealed  and  delivered  in  presence 
of,  and  the  surety  approved  by 

John  B.  Gilbert,  Justice  of  the  Peace. 


(x)  Vid.  anta,  837,  §  74.  (y)  Id.  §  72. 
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ANOTHER  FORM  OF  BOND  ON   ADJOURNMENT  : 

Proper  in  all  cases  in  which  executions  against  the  body  cannot  be  issued* 

{The  penalty  and  recital  are  the  same  as  in  the  next  preceding  form^ 
but  the  condition  is  as  follows :) 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  no  part 

of  the  property  of  the  above  bounden  Richard  Roe^  liable  to  be  taken  on 

execution,  shall  be  removed,  secreted,  assigned,  or  in  any  way  disposed  * 

of,  except  for  the  necessary  support  of  himself  and  family,  until  the  said 

plaintiff's  demand  shall  be  satisfied,  or  until  the  expiration  of  ten  days 

after  said  plaintiff  shall  be  entitled  to  have  an  execution  issued  on  the 

judgment  obtained  in  said  cause,  if  he  shall  obtain  such  jndgment*  then 

this  obligation  to  be  void,  otherwise  of  force. 

Richard  Roe,  (l.  s.) 

John  Doe,        (l.  s.) 
Sealed  and  delivered  in  presence 
of,  and  the  surety  approved  by 

John  B.  Gilbert,  Justice  of  the  Peace. 

The  liability  of  the  obligors  upon  either  of  these  bonds,  depends  upon 
the  diligence  of  the  plaintiff  in  obtaining  his  execution  upon  the  judg- 
ment. This  he  must  do  within  ten  days  after  the  execution  becomes 
due.  No  recovery  can  be  had  upon  the  bond,  the  form  of  which  is  firrt 
above  prescribed,  unless  the  execution  is  issued  within  the  ten  days ;  and 
unless,  in  addition,  there  is  a  return  upon  it  that  the  defendant  could  not 
be  found. (z)  In  the  second  case,  that  is,  where  the  execution  does  not 
issue  against  the  body,  the  liability  of  the  surety  would  seem,  from  the 
language  of  the  bond  itself,  to  be  discharged,  unless  the  execution  is 
issued  within  the  ten  days.  It  may,  however,  be  thought  questionable, 
whether  a  plaintiff  might  not  sustain  an  action  upon  the  bond,'^withoot 
suing  out  an  execution  at  all,  in  case  he  could  show  a  breach  of  the  con- 
dition before  the  expiration  of  the  ten  days.  For  instance,  suppose  the 
defendant  disposes  of  all  of  his  property  before  the  execution  becomes 
due,  or  before  the  ten  days  have  elapsed.  In  such  a  case,  the  issuing  of 
an  execution  would  be  a  mere  matter  of  form,  as  there  would  be  do 
property  upon  which  to  levy,  in  order  to  satisfy  it.  The  difficulty,  how- 
ever, in  such  a  case,  would  be,  to  prove  the  fact  that  there  was  no  prop- 
erty remaining  in  the  hands  of  the  defendant  upon  which  a  levy  might  be 
made.     A  fact  to  which  no  one  would  perhaps  be  able  or  willing  to  at- 


(«)  Ant«,  887,  8,  §  77. 
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test.  Beside,  it  is  not  necessary  that  there  should  be  enough  property 
left  to  satisfy  the  execution  in  full,  for  the  surety  is  entitled  to  the  benefit 
of  a  levy  upon  what  remains,  as  far  as  it  goes  in  eitinguishment  of  the 
judgment.  Now,  by  procuring  his  execution,  the  plaintiflT  is  enabled  to 
obtain  the  return  of  a  constable  as  to  whether  or  not  the  defendant  has 
any  property ;  which  return,  in  an  action  upon  the  bond,  would  at  least 
he  prima  facie  evidence  of  the  facts  stated  in  it.  And  indeed,  it  is  by 
no  means  clear,  that  this  is  not  the  only  way  in  which  the  fact  can  be 
legally  ascertained.  It  would  therefore  be  the  safer  course,  in  all  cases, 
fi>r  the  plaintifi*  to  see  that  his  execution  is  put  into  the  hands  of  a  con- 
stable before  the  expiration  of  the  ten  days  after  the  time  when  by  law 
it  may  be  issued.(l) 

If  the  surety  offered,  pass  without  objection  from  the  plaintiff,  he  is  re- 
ceived of  course.  If  objected  to,  the  justice  may  and  should  require  an 
affidavit  of  justification  in  double  the  penalty  of  the  bond. 

The  surety  may  be  opposed,  on  the  ground  that  he  is  embarrassed  in  his 
circumstances  ;  or  about  to  leave  the  county ;  or  that  he  has  been  bail 
before,  without  knowing  in  how  many  actions,  or  for  what  sums ;  or  on 
other  grounds  calculated  to  excite  suspicion,  that  he  might  be  unable  to 
meet  the  demand. (a)  To  ascertain  these  facts,  the  surety,  after  swearing 
to  a  round  sum,  suflicient  in  the  first  instance  to  establish  his  competen- 
cy, may  be  cross-examined  on  oath,  (the  form  of  which  I  shall  give,) 
by  the  party  or  counsel  opposed  to  his  principal.  The  justification  may 
be  by  the  following  affidavit : 

FORM  OF  AN  AFFU>A.VIT  OF  JUSTIFICATION  OF  BAIL. 

Richard  Roe    ^     Before  JoAn  5.  Gtttcrf,  Esq.  one  of  the  justices  of  the 
JamJ Jackson.  )  P^^^^  ^'^  '^  ^"^y  ^^  Saratoga. 

Saratoga  Countt,  ss. — J(An  Doe,  being  duly  sworn,  says  that  he  is  a 
house-keeper,  (or  freeholder^)  now  actually  resident  in  the  town  of  Sara- 
toga Springs,  in  the  said  county ;  and  that  he  is  worth  two  hundred  dol- 
lars, over  and  above  what  will  pay  all  his  debts. 

John  Doe. 
Sworn  the  5th  day  of  November , 
1840,  before  me^ 

John  B.  Gilbbrt,  Justice. 


(1)  Vid.  the  foHomng  cases  relating  to  the  liability  of  fureties  upoD  bonds  given 
on  adjoammenti,  under  the  acts  in  force  preTious  to  the  reviiion  :  1  Cowen,  99  ; 
id.  341 ;  id.  246 ;  id.  253;  1  Wen.  464. 

(a)  Tidd,  229,  290. 
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If  the  party  interested  wish  to  interrogate  the  bail  further,  he  may  be 
sworn  as  follows : 

* 

FORM  OP  THE  OATH. 

You  swear  that  you  will  true  answers  make  to  such  questions  as  rfiall 
be  put  to  you,  touching  your  competency  as  surety  for  Richard  Boe,  on 
his  application  to  adjourn  this  cause. 

The  entire  justification  may  be  taken  on  the  above  oath,  without  the 
affidavit,  if  thoug>ht  best ;  but  as  the  magistrate  would  be  amenable  for 
gross  neglect  in  this  matter,  and  as  the  examination  on  oath  woukl  doubt- 
less exculpate  him  on  a  charge  of  this  kind,  it  might  be  better,  sometimes, 
to  preserve  the  justification  in  the  shape  of  an  affidavit,  for  the  greater 
ease  of  proof. 


Section  III. 

WHEN  AN  ADJOURNMENT  AMOUNTS  TO  A  DISCONTINUANCE  OF 

THE  SUIT. 

An  adjournment  improperly  made,  is  a  discontinuance  of  the  suit.(6) 
This  was  held  in  several  of  the  cases  which  I  have  cited,  under  the  two 
previous  heads  of  this  chapter :  As  where  the  justice  sent  a  note  in  wri- 
ting to  adjourn  the  cause,(c)  or  adjourned  on  the  plaintiff's  oath  of  the 
absence  of  a  material  witness,  accompanied  with  his  statement,  that  the 
defendant  had  agreed  to  the  adjournment  ;(c2)  so  where  the  court  was 
held  open  twenty  hours,  for  the  defendant  to  obtain  his  witness  ;(e) 
and  where  the  party  waited  nearly  three  hours  after  the  time  appointed, 
and  then  went  home,  after  which  the  justice  came  and  rendered  judg- 
ment.(/)  In  addition  to  these  cases,  it  has  been  held  that  an  adjourn- 
ment  by  agreement  of  parties,  in  the  absence  of  the  justice,  is  not  enough, 
although  subsequently  entered  by  him  on  his  docket ;  and  if,  in  such  a 
case,  the  defendant  do  not  appear  at  the  time  to  which  the  cause  is  thus 
adjourned,  and  judgment  is  rendered  against  him,  it  will  be  r^veneA»{g) 


(h)  2  John.  192.  (e)  13  id.  469. 

(c)  4  id.  117.  {/)  5  id.  853. 

(d)  8  id.  891.  ig)  10  Wen.  497. 
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But  where  the  justice  has  a  discretion  in  adjourning  a  cause,  nothing  but 
an  abuse  of  his  discretion  will  be  regarded  as  error.  (A)  In  general,  if 
the  party  who  objects  to  an  adjoumroent,  appear  and  go  to  trial,  it  is  a 
waiver  of  the  irregularity ;  and  ho  cannot  take  advantage  of  it  on  certio- 
rari ;(t)  though  it  is  otherwise  where  an  adjournment  is  refused.(^')  Nor 
can  the  party  who  obtains  an  irregular  adjournment,  object  that  it  is  er- 
ror ;{k)  and  if  one  party  request,  or  consent  to  an  adjournment,  and  the 
other  make  no  objection,  the  adjournment  will  be  deemed  by  consent  of 
parties.  (/)  And  where,  after  an  improper  adjournment,  the  defendant 
confesses  judgment,  this  is  a  waiver  of  the  irreguIarity.(iR) 


^ 


h)  8  John.  391.  (A;)  3  Caines,  166. 

i)  7  id.  381.    9  id.  136.  (I)  7  John.  529. 

(;)  7  id.  383,  per  cwr.  (m)  11  id.  461. 
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CHAPTER  VIII. 


Of  Trial,  and  iti  Incidents. 


Section  I. 

OF  PREPARATION  FOR  TRIAL. 

1.  To  compel  the  attendance  of  witnesses,  and  the  production  of  the 
necessary  papers  in  their  hands,  the  party  may  obtain,  either  from  the 
justice  who  tries  the  cause,  or  from  any  other  justice,(a)  a  subpoena  to 
testify,  or  to  produce  the  paper  as  evidence  in  the  cause,  or  both.(6) 

FORM  OF  SUBPOBlf  A.  TO  TESTIFY. 

Saratoga  Coukty,  ss.  To  John  Styles  and  Thomas  Noakbs,  Grbbt-  ^ 
iNG.  In  the  name  of  the  people  of  the  state  of  New- York,,  you  are  com- 
manded to  appear  personally  before  me,  the  undersigned,  a  justice  of  the 
peace  of  the  said  county,  at  my  dwelling-house  in  the  town  of  Saratogt 
Springs,  in  said  county,  on  the  twelfth  day  of  November  inst^  at  one 
o'clock  in  the  afternoon,  to  testify  the  truth  according  to  your  knowledge, 
in  an  action  now  pending  before  me  the  said  justice,  and  then  and  there 
to  be  triedy  between  James  Jackson^  plaintiff,  and  Richard  Roe^  defend- 
ant,(c)  on  the  part  of  the  plaintiff,  in  a  plea  of  trespass  on  the  case.[i\ 
Hereof  fail  not  at  your  peril.  Given  under  my  hand  at  the  said  town  of 
Saratoga  Springs,  this  5th  day  of  November,  1840. 

John  B.  Gilbsrt,  Justict, 

The  above  is  called  a  subpoena  ad  testificandum.  If  either  of  the  wit- 
nesses are  required  to  produce  some  paper,  or  other  evidence  in  his  pos- 
session, add  a  clause  as  follows :  it  is  then  called,  in  respect  of  this  claase, 
a  subpcRna  duces  tecum : 


(a)  2  R.  S.  171,  §  80.  (c)  Preterve  the  charactM*  of  Um  P^- 

(6)  1  Phil.  £t.  7th  Lend.  ed.  p.  8.  ties  as  ante,  4d6,  7. 

(d)  Vid.  ante,  458.  9. 
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And  you,  the  said  John  Styles^  are  further  commanded  to  bring  with 
yoUv  and  then  and  there  produce  in  evidence,  a  certain  agreement  in 
writing,  {or  promissory  note^  4*^.  according  to  the  case,)  lately  left  in  your 
hands  by  the  said  parties,  and  all  deeds,  evidences  and  writings,  which 
you  have  in  your  custody  or  power  concerning  the  premises. 

(reneral  words  in  a  cU.use  of  this  kind,  as  for  instance, ''  to  produce  all 
letters,  papers  and  documents  touching  or  concerning  the  matter  in  dis- 
pute,**  cannot  be  relied  on.  The  paper  should  be  described.  Such  a 
general  notice  to  an  attorney  given  with  a  view  to  elicit  a  letter  in  his 
bands,  was  held  insufficient,  (e) 

This  clause  is  inserted  immediately  after  the  words  trespass  on  the  case^ 
or  other  words  stating  the  plea,  in  which  the  witness  is  subpoenaed  to 
testify.  The  subpoena  may  contain  as  many  names  as  the  party  may 
wish  to  have  inserted ;  and  there  is  no  impropriety  in  the  justice  inserting 
ttie  name  of  one  witness  and  permitting  the  party  to  insert  such  others  as 
he  may  please.  So  where  a  witness  has  been  duly  subpoenaed,  his  name 
may  be  inserted  at  any  time  afterward.(/) 

The  above  form  applies  to  cases  in  which  the  cause  is  pending  before 
the  justice  who  issues  the  subpoena.  If  the  party  wishes  to  obtain  a  sub- 
poena in  a  suit  pending  before  another  justice,  the  person  applying  must 
'  prove  by  his  own  oath,  or  the  oath  of  some  other  person,  that  such  suit  is 
actually  depending  before  such  other  justice.  The  oath  to  be  adminis- 
tered in  such  a  case  may  be  in  the  form  prescribed  ante,  784,  for  obtain- 
ing a  subpoena  in  a  cause  before  arbitrators.  The  subpoena  in  the  latter 
case  may  be  in  the  form  above  given,  substituting  for  the  words  ^*  before 
me  the  undersigned^  the  words  "  before  Ransom  Cook,  Esq.**  and  also 
substituting  the  words  «*  hi^  and  •*  him**  in  the  place  of  "  my**  and  "  meJ* 
.2.  The  subpoena  may  be  served,  either  by  a  constable,  or  any  other 
person  ;  and  is  to  be  served  by  reading  the  same,  or  stating  the  contents 
to  the  witness,  and  by  paying  or  tendering  the  fees  allowed  by  law  for 
one  day's  attendance. (^)  This  service  must  be  personal,  on  the  witness, 
and  in  reasonable  time  before  the  hour  of  trial,  that  he  may  suffer  the  less 
inconvenience  from  his  attendance  on  the  court. (A)  And  it  has  been 
held  that  notice  to  a  witness  in  London^  at  2  P.  M.  requiring  him  to  at- 
tend the  sittings  at  Westminster,  (in  the  same  city,)  in  the  course  of  the 
same  evening,  was  too  short. (t)     The  witness  is  entitled  to  a  reasonable 


(e)  Ry.  &  Moody '8  N.  P.  Gas.  341.  (h)  1  Sir.  509.      Pennine,  on  Small 

(/ )  Holt's  N.  P.  R.  52*5.  Causes,  143. 

U)  2  R.  S.  171,  §  82.  (i)  2  Tidd's  Prac.  807.  5th  ed.    And 

vid.  1  Marsh.  410. 
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time  for  travel,  availing  hiroselfof  the  ordinary  modes  of  conveyance*  and 
cannot  be  required  to  travel  on  Sunday.(l)  If  the  witness  be  a  married 
woman,  still  the  subpoena  must  be  served  upon  her  personally,  and  a  teo> 
der  of  witness'  fees  made  to  her,  and  not  to  her  husband»(^')  In  Bell  v. 
yincent,(ft)  it  was  held  that  the  service  of  a  copy  of  a  bill  of  Middlesex, 
by  placing  it  on  the  defendant's  shoulder,  after  he  had  refused  to  take  it, 
was  a  good  service.  Withm  the  principle  of  that  case,  (every  thing  having 
been  done  which  the  person  making  the  service  could  do,)  there  can  be 
no  doubt  that  if  the  witness  should  attempt  to  evade  the  hearing  of  the 
subpoena  by  going  away  or  otherwise,  still  the  service  would  be  good.(I) 

No  witness  is  bound  to  appear  except  his  regular  fees  be  tendered  to 
him  at  the  time  of  serving  the  subpoena,  nor  if  he  appears  is  be  bound  to 
give  evidence,  till  such  fees  are  actually  paid  or  tendered.(m)  The 
amount  of  such  fees  to  a  witness  from  the  same  connty  is  twelve  and  a 
half  cents,  and  to  a  witness  from  any  other  place  than  the  same  county, 
twenty-five  cents  for  every  day's  actual  attendance.(n)  Where  one  par- 
ty has  subpoenaed  a  witness,  and  paid  him  his  fees,  the  opposite  party,  on 
subpoenaing  the  same  witness,  is  excused  from  making  him  any  tender; 
and  it  has  been  determined  in  one  case,  that  if  such  tender  be  made  and 
the  witness  receive  the  money,  concealing  the  previous  payment  from  the 
party,  it  may  be  recovered  back,  in  an  action  for  money  had  and  received, 
on  the  ground  of  the  fraudulent  conceatment.(o) 

How  a  tender  is  made,  and  when  waived  by  the  conduct  of  the  party, 
vid.  ante,  794  to  802. 

It  has  been  held  that  a  person  is  not  compellable  to  be  examined  as  a 
witness,  until  duly  subpoenaed,  though  he  stand  by  in  court  during  the 
trial.  Such  is  doubtless  the  law  ;  for  until  regularly  subpoenaed,  he  is  a 
mere  stander-by.(p) 

A  subpoena  issued  by  a  justice  is  valid  to  compel  the  attendance  of  a 
witness  being  in  the  same  county  where  the  cause  is  to  be  tried,  or  being 
in  an  adjoining  county  ;  and  in  no  other  case.  (9) 

3.  Though  a  witness  attend  and  be  sworn,  without  a  subpoena,  be  is 
entitled  to  his  fees,(?*)  and  may  accordingly  bring  his  action  for  them, 
and  maintain  it  by  giving  parol  evidence  of  being  sworn  on  the  call  of 
the  party,  without  producing  the  record  or  minutes  of  the  court  to  prove 


(1)  13  Wen.  49.  (n)  2  R.  S.  192. 

(j)  Cro.  Eliz.  122.    1  Jon.  430,  S.  P.  (0)  1  B.  Moore'B  R.  76. 

(k)  7  Dowl.  &  Ryl.  233.  {}))  1  Bl.  R.  36,  7.    Vid.  13  Eift,  15 

(l)  Vid.  anie,  602.  to  17.  Cowp.  845,  6. 

(m)  Vid.  2  R.  S.  171,  §  82.    2  Str.  (q)  2  R.  S.  171,  §  80. 

1150.    13  East,  16,  n.  a.  S.  C.     1  Bl.  R.  (r)  1  Binn.  46. 
36.    1  H.  Bl.  R.  49.    13  East,  15.    1 
Avar.  A<ri  • 
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this  fBCt.(s)  Within  the  same  pnDciple,  it  would  doubtless  be  unneces- 
sary to  prove  the  existence  or  service  of  a  subpcena^  though  this  was  done 
ID  the  last  cited  case.  In  this  action  for  witness*  fees,  however,  no  other 
or  greater  fees  than  are  allowed  by  the  statute,  can  be  recovered,  even 
though  the  witness  be  a  foreign  one.(0 

4.  Of  the  witness'  privilege  from  arrest  while  attending,  &c.  vid.  ante, 
511.  He  cannot  claim  this  privilege  unless  he  jias  been  duly  and  in  good 
faith  subpcenaed.  Simple  attendance,  although  in  good  faith  and  at  the 
request  of  the  party,  is  not  enough,  (ti)  This  was  otherwise  before  the 
revised  statutes. (v)  The  courts  allow  a  liberal  time  for  the  witness  to 
return,  before  he  is  liable  to  arre8t.(ti7)  He  is  protected  at  his  lodgings.(x) 
But  his  character  of  witness  will  not  exempt  him  from  the  service  of  a 
summons,  unless  in  presence  of  the  court. (y)  Nor  will  the  witness  be 
protected  while  about  his  ordinary  private  business,  after  he  is  discharged 
from  the  obligation  of  his  subpoena.(z)  This  privilege  extends  only  to  an 
exemption  from  ctrrest  in  a  dvil  suit.  It  is  personal ;  and  if  the  witness 
waive  it  and  willingly  submit  to  custody,  he  cannot  afterwards  object  to 
the  imprisonment  as  unlawfuL(a)  A  citizen  from  another  state  is  entitled 
to  the  same  privilege,  in  this  respect,  as  a  citizen  of  the  state  where  the 
court  sits.(&) 


Sbction  II. 

OF  COMPELLING  THE  ATTENDANCE  OF  WITNESSES  BY  ATTACHMENT. 

It  is  provided  by  statute,  that  whenever  it  shall  appear  to  the  satisfac- 
tion of  the  justice,  by  proof  made  before  him,  (which  proof  may  be  by  the 
affidavit  of  the  party  to  the  suit,  who  makes  the  application,  or  by  other 
competent  testimony,)  that  any  person  duly  subpoenaed  to  appear  before 
him  in  any  cause,  shall  have  refused  or  neglected,  without  just  cause,  to 
attend  as  a  witness,  in  conformity  to  the  subpcena ;  and  the  party  in  whose 
behalf  such  witness  shall  have  been  subpoenaed,  shall  make  oath  that  the 


(t)  15  John.  260.  Dall.487.    Id.  329.  7  John.  538.   3  Mass. 

(0  14  John.  257.  R.  288.    3  Cowen,  381. 

(tt)  2  R.  S.  323,  §  63.    Vid.  6  Mass.        (x)  4  Dall.  387.     Vid.  8  Bing.  166. 
R.  264.  (y)  1  Pa.  C.  C.  R.  41.     1  Wen.  292. 

(«)  8  T.  R.  536.    2  John.  294.  Biit  vid.  1  Southard's  K.  366. 

(w)  2  Bl.   R.  1113.    2  Str.  936.    13        (z)  4  Dall.  329. 
East,  16,  n.  a.     Vid.  I  Tyl.  R.  274.    4        (a)  11  Mass.  R.  11. 
Bar.  &  McHen.  2d5.    2  John.  2»4.    4        (fr>  2  John.  2d4.    Vid.  4  V^V  987. 


863  OF  ATTACHMENTS  AGAINST  WITNESSES. 

testimony  of  such  witness  is  material^  the  justice  shall  have  power  to 
an  attachment  to  compel  the  attendance  of  such  witness.(c)  The  neces- 
sary proof  of  service  and  refusal  or  neglect  to  appear  must  be  by  the 
affidavit  of  the  party  applying  or  by  other  competent  testimony.  An  affi- 
davit is  a  ivritten  declaration  upon  oath,  and  therefore,  where  the  witness 
has  been  subpoenaed  by  the  party  and  he  seeks,  by  his  own  oath,  to  lay 
the  foundation  of  a  case  for  the  issuing  of  an  attachment,  he  must  do  so 
in  the  form  of  an  affidavit.  If  the  service  is  made  by  a  constable,  his  re* 
turn  is  evidence  of  that  fact — ^if  made  by  a  third  person,  neither  constable 
nor  part}%  the  justice  may  satisfy  himself  of  the  fact  of  service  having 
been  made,  by  administering  an  oath  and  receiving  the  proof  by  paroL 
But  in  either  of  these  cases,  it  seems  to  me,  from  the  language  of  the 
statute,  that  proof  of  non-attendance  and  materiality  must  be  by  affidavit 
At  all  events,  such  is  the  safer  course  and  should  always  be  adopted,  to 
avoid  any  controversy  in  regard  to  the  validity  of  the  attachment. 

FORM  OF  AFFIDAVIT  OF  THE  SERVICE  OF  A  SUBPCEVA,  &C. 

Made  by  a  party  on  applying  for  an  attachment — to  be  annexed  to  the 

subpcena. 

Saratoga  County,  ss. — James  Jackson,  the  plaintiflf  named  in  the  an- 
nexed subpoena,  being  duly  sworn  says,-  that  he  did  on  the  5th  day  of 
November  inst.,  at  the  town  of  Malta,  in  ihe  said  county,  serve  the  an- 
nexed, subpoena  on  John  Doe,  a  witness  therein  named,  by  reading  the 
same  {or  stating  the  contents  thereof,)  to  him,  at  the  same  time  paying 
(or  tendering)  to  him  the  sum  of  twelve  and  a  half  cents.  And  this  de- 
ponent further  says,  that  the  testimony  of  the  said  John  Doe  is  material 
to  this  deponent  upon  the  trial  of  the  cause  mentioned  in  the  said  sub- 
poena ;  and  further,  that  the  said  John  Doe  refuses  {or  has  neglected)  to 
attend  the  trial  of  the  said  cause  as  he  was  commanded  to  do  in  and  by 

the  said  subpoena. 

James  Jacksok. 
Sux>rn  before  me,  this  I2th 
doy  of  November,  1840, 

John  B.  Gilbert,  Justice  of  the  Peace. 

FORM  OF  THE  OATH, 

By  a  third  person,  to  prove  the  service  of  a  subposneL 

You  swear  that  you  will  true  answers  make  to  such  questions  as  shall 
be  put  to  you  touching  the  service  of  the  subpoena,  in  a  cause  now  peod- 

(c)  2  R.  S.  171,  §  83. 


OF  ATTACHMENTS  AGAINST  WITNESSES.  868 

log  before  me,  between  James  Jackson,  plaintiflT,  and  Richard  Roe,  de- 
fendant. 

FORM  OF  THE  CONST ABLk's  RETURN 

Of  sermce  of  a  subpcma — to  be  endorsed  on  the  subpcma. 

The  within  subpoena  personally  served  on  John  Doe,  a  witness  therein 
named,  on  the  5th  day  of  November,  1840:  his  fees  paid.  Const,  fees, 
12^  cts.  George  C.  Looniis,  Const,{d) 

The  above  forms  are  all  that  can  be  required  in  the  proceeding  for  an 
attachment.  In  case  the  service  is  proved,  other  than  by  the  affidavit  of  the 
party,  that  part  of  the  above  form  of  affidavit  which  relates  to  the  service  of 
the  subpoena  should  be  stricken  out,  thus  confining  the  party  to  an  affida- 
vit of  materiality  and  non-attendance  merely.  The  foregoing  form  of  affi- 
davit, with  a  little  variation,  will  serve  on  a  defendant's  application  for  an 
attachment.  The  strict  letter  of  the  statute  requires  that  the  affidavit  of 
materiality  should  be  made  by  the  party.  This  is  not  perhaps  absolutely 
necessary,  but  may,  under  certain  circumstances,  be  made  by  his  agent 
or  attorney,  (e) 

The  attachment  is  to  be  issued  for  the  purpose  of  compelling  the  at- 
tendance of  the  witness,  that  he  may  be  sworn  on  the  trial  of  the  cause, 
and  not  for  the  purpose  of  punishing  him,  as  for  a  contempt.  If,  there- 
fore, the  witness  be  near  the  place  of  trial,  so  that  the  attachment  may 
be  served  and  returned  in  a  short  time,  it  may  be  made  returnable  forth- 
with, and  the  justice  may  continue  the  cause  open  until  the  attachment 
is  served  and  returned  ;  but  if  the  witness  be  at  such  a  distance  from  the 
place  of  trial,  that  the  attachment  cannot  be  served  and  returned  in  a 
reasonable  time  for  continuing  the  cause  open,  the  proper  course  would 
be  to  adjourn  the  trial  to  such  time  as  would  be  sufficient  for  the  service 
and  return  of  the  attachment,  and  to  make  the  attachment  returnable  at 
that  time.(/) 

FORM  OF  ATTACHMENT, 

To  compel  the  attendance  of  a  witness. 

Saratoga  County,  ss.  The  People  of  the  State  of  New- York :  To 
any  constable  of  said  county,  Greeting  : 

We  command  you  to  attach  John  Doe,  and  bring  him  before  the  un- 
dersigned, a  justice  of  the  peace  in  and  for  said  county,  at  his  dwelling 
house,  in  the  tovm  of  Saratoga  Springs,  forthwith,  {or  on  the  I9th  day  of 


t 


<()  Vid.  aato,  602. 3.  (/)  Vid.  Edw.  Trmt.  8d  ed.  79. 

.)  Vid.  mnto.  641. 


864  OF  FINING  WITNESSES,  &e. 

November  inst,f  at  one  o*clock  in  the  afternoon^)  to  testify  those  things 
which  he  knows,  in  an  action  now  depending  before  the  said  justice,  be* 
tween  James  Jackson,  plaintiflT,  and  Richard  Roe,  defendant,  on  the  part 
of  the  plaintiff,  (or  defendant ;)  and  also  to  answer  all  such  matters  as 
shall  be  objected  against  him,  for  that  the  said  John  Doe  having  been 
duly  subpoenaed  to  attend  at  the  trial  of  the  said  action,  has  refused  {or 
neglected)  to  attend  in  conformity  to  such  subpoena ;  and  have  you  then 
and  there  this  precept.  Given  under  the  hand  of  the  said  justice,  this 
12th  day  of  November,  1840. 

John  B.  Gilbebt,  Justice, 

The  attachment  is  to  be  executed  in  the  same  manner  as  a  warrant, 
and  the  fees  of  the  officers  for  issuing  and  serving,  must  be  paid  by  the 
defaulting  witness,  unless  he  shows  reasonable  cause,  to  the  satisfacUoo 
of  the  justice,  for  his  omission  to  attend ;  in  which  case,  the  party  requir- 
ing the  attachment  is  to  pay  all  the  costs  of  issuing  and  service,  (g) 

The  statute  contains  no  provision  directing  the  manner  in  which  the 
payment  of  the  costs  of  issuing  and  serving  the  attachment  shall  be  en- 
forced ;  but  on  the  return  of  the  attachment,  the  justice  should  determine 
whether  the  witness,  or  the  party,  should  pay  the  costs.  In  case  he  de* 
termines  that  the  witness  shall  pay  them,  they  may  be  collected  of  him 
by  a  suit  in  the  name  of  the  party  requiring  the  attachment,  and  be 
would  be  accountable  to  the  justice  and  constable  respectively  for  their 
fees,  in  the  same  manner  as  for  other  services  rendered  for  him ;  and  the 
party  would  be  accountable;  in  like  manner,  to  the  justice  and  con8table» 
if  the  justice  should  determine  that  he  should  pay  the  co8ts.(A) 


Sbction  III. 

OF  IMPOSING  A  FINE  UPON  THE  WITNESS  FOR  NON-ATTENDANCE, 

OR  REFUSING  TO  TESTIFY. 

Ill  addition  to  the  power  of  compelling  the  attendance  of  witnesses  by 
process  of  attachment,  it  is  provided  by  statute,  that  every  person  duly 
subpoenaed  as  a  witness,  who  shall  not  appear,  or  appearing  shaD  refose 
to  testify,  shall  forfeit,  for  the  use  of  the  poor  of  the  town,  for  every  such 


(K)  2  R»  S.  171,  §  84.  (h)  Vid.  Edw.  Treat  8d  ed.  79, 80. 
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non-appearance  or  refusal^  (unless  some  reasonable  cause  or  excuse  shall 
be  showh  on  his  oath,  or  the  oath  of  some  other  person,)  such  fine,  not 
less  than  sixty-two  cents,  nor  more  than  ten  dollars,  as  the  justice  before 
whom  prosecution  therefor  shall  be  had,  shall  think  reasonable  to  impose,  (t) 
The  witness  is  not  only  liable  to  a  fine  for  his  non-attendance  or  refusal  to 
testify,  but  he  is  also  liable  to  the  party  in  whose  behalf  he  was  subpoBuaed, 
for  all  damages  which  such  party  may  sustain,  by  reason  of  such  non-ap- 
pearance or  refusal,  (j)  If  the  witness  be  present  and  have  an  opportunity 
of  being  heard  before  the  justice,  the  fine  may  be  imposed  without  the  issu- 
ing of  pn>cess.(ft)  The  justice  should,  in  such  a  case,  call  upon  the  wit- 
ness to  show  cause  why  a  fine  should  not  be  imposed  ;  and  if  no  suffi- 
cient cause  be  shown,  impose  a  fine  forthwith,  on  proof  that  the  subpoena 
has  been  served.  But  if  the  witness  be  absent,  or  if  the  proceeding  be 
instituted  before  a  justice  other  than  the  one  before  whom  the  suit  in 
which  the  penalty  was  incurred  was  depending,  a  summons  must  be 
issued  against  the  defaulting  witness,  which  may  be  in  the  following  form : 

FORM  OF  SUMMONS  AGAINST  A   DBFAULTINO  WITNESS,  TO  SHOW  CAUSE,  AC. 

Sasatooa  County,  ss.     The  People  of  the  State  of  New- York :  To 
any  constable  of  said  county,  Grbetino  : 

We  command  you  to  summon  John  Doe,  to  appear  before  the  under- 
signed, a  justice  of  the  peace,  in  and  for  said  county,  at  his  dwelling 
house,  in  the  town  of  Saratoga  Springs,  in  said  county,  on  the  19th  day 
of  November  inst.,  at  one  o'clock  in  the  afternoon,  to  show  cause  why 
he  should  not  be  fined,  according  to  law,  for  his  non-attendance  as  a  wit- 
ness before  the  said  justice,  (or-before  Ransom  Cook,  Esq,  a  justice  of  ths 
peace  in  and  for  the  said  county,)  at  his  dwelling  house  in  the  said  town, 
on  the  12th  day  of  November  inst.,  to  give  evidence  in  a  certain  cause 
then  depending  before  the  said  justice,  (or  before  the  said  Ransom  Cook, 
Esq.  such  justice  as  aforesaid,)  in  which  James  Jackson  was  plaintiff  and 
Richard  Roe  defendant,  on  the  part  of  the  plaintiff,  {or  defendant,)  and 
have  you  then  there  this  precept.  Given  under  the  hand  of  the  said  jus« 
tice  this  16th  day  of  November,  1840. 

John  B.  Gilbert,  Justice. 

No  form  for  the  foregoing  summons  is  prescribed  by  the  statute,  nor  does 
the  statute  contain  any  provisions  regulating  tlie  time  within  which  it  should 
be  made  returnable  or  served.    In  the  absence  of  any  such  provision, 


(f)  2  R.  S.  171,  2,  §  86.  (fc)  2  R.  S.  172,  §86. 

(j)  Id.  172,  §  90.    Vid.  10  John.  248. 
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as  it  may  be  considered  in  the  nature  of  a  notice  to  show  cause,  rather 
than  a  process  in  a  suit,  a  reasonable  time  should  intervene  between  the 
date  and  return,  and  it  should  be  served  a  sufficient  time,  before  the  day 
of  appearance,  for  the  witness  to  attend.  The  service  should  be  person- 
al, by  reading  or  stating  the  contents  of  the  summons,  and  the  constable's 
return  of  service  would  be  sufficient  to  authorize  the  justice  to  proceed. 
Unless  the  witness  appear  at  the  time  and  place  at  which  the  summons 
is  made  returnable,  and  admit  due  service  of  the  subpoena,  the  justice 
should  require  proof  of  the  service  and  of  the  non-attendance  of  the 
witness,  which  proof  may  be  made  by  oral  testimony. 

After  imposing  the  fine,  the  justice  is  to  make  up  and  enter  in  his 
docket,  a  minute  of  the  conviction,  and  of  the  cause  thereof,  which  shall 
be  deemed  a  judgment,  in  all  respects,  at  the  suit  of  the  overseers  of  the 
poor  of  the  town.(/)  This  minute  of  conviction  may  be  in  the  following 
form : 

MnrUTB  OF  CONVICTION  OF  DEFAULTING  WITNBS8. 

Saratoga  Coijntt,  ss.  Be  it  remembered,  that  on  the  19th  day  of 
November,  1840,  John  Doe  is  convicted  before  me,  and  fined  the  sum  of 
ten  dollars^  besides  tux)  dollars  costs,  for  non-attendance  as  a  witness  to 
give  evidence  before  me,  {or  before  Hanson  Cook^  Esq.  one  of  the  justices 
of  the  peace  of  said  county ,)  before  me,  (or  before  the  said  justice^)  at  my 
{or  his)  dwelling  house,  in  the  town  of  Saratoga  Springs,  on  the  12th  day 
of  November  inst.,  in  a  certain  cause  then  and  there  depending  before 
me,  {or  before  the  said  justice^)  in  which  James  Jackson  was  plaintiff,  and 
Richard  Roe  defendant. 

John  B.  Gclbbbt,  Justice^ 

Upon  the  imposition  of  the  fine,  and  in  default  of  payment,  the  justice 
is  forthwith  to  issue  an  execution,  the  form  of  which  is  prescribed  by  the 
statute.(m) 

FORM  OF  EXECVTION  FOft  FINE  AND  COSTS, 

Against  a  defaulting  witness. 

Saratoga  County,  ss.  The  People  of  the  State  of  New- York :  To 
any  constable  of  said  county,  GreHting  : 

Whereas  John  Doe  was,  on  the  19th  day  of  November,  1840,  convict- 
ed and  fined  by  the  undersigned,  a  justice  of  the  peace  in  and  for  the  said 


(0  2  R.  8.  172,  §  87.  (m)  2  R.  S.  173,  §  88. 
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coanty,  the  sum  of  ten  dollars^  besides  two  dollars  costs,  for  non-attcnd- 
aoce  as  a  witness  to  give  evidence  before  the  said  justice,  (or  before  RaU' 
som  Cookf  Esq,  one  of  the  justices  of  the  peace  of  the  said  county^  at  his  dwel- 
ling house,  in  the  town  of  Saratoga  Springs,  in  said  county,  on  the  12th  day 
of  November  inst,  in  a  certain  cause  then  and  there  depending,  before  the 
said  justice,  {or  before  the  said  Ransom  Cookj  Esq.  such  justice  as  afore^ 
saidf)  in  which  James  Jackson  was  plaintiff,  and  Richard  Roe  defendant ; 
a  record  of  which  conviction,  and  of  the  cause  thereof,  has  been  duly 
made  up  and  entered  in  the  docket  of  the  undersigned.  And  whereas 
the  said  Jo&n  Doe  has  neglected  to  pay  the  said  fine  and  costs : 

You  are  hereby  commanded  to  levy  the  said  fine  and  costs^of  the 
goods  and  chattels  of  the  said  John  Doe ;  and  for  want  thereof,  to  take 
and  convey  the  said  John  Doe  to  the  jail  of  the  said  county,  there  to  re- 
main until  he  shall  pay  such  fine  and  costs.  And  the  keeper  thereof  is 
required  to  keep  the  said  John  Doe  in  close  custody  in  said  jail,  until  the 
fine  and  costs  aforesaid  be  paid,  or  until  thirty  days  after  the  commence- 
ment of  bis  imprisonment.  Given  under  the  hand  of  our  said  justice,  at 
the  town  of  Saratoga  Springs,  on  the  19th  day  of  November,  1840. 

John  B.  Gilbbrt,  Justice. 

Although  no  mode  of  seUing  the  property  levied  on,  be  pointed  out  by 
the  statute,  yet  the  officer  doubtless  may,  instead  of  resorting  to  a  private 
sale,  advertise  and  sell  in  the  manner  we  shaU  hereafter  notice,  in  case 
of  a  levy  upon  execution,  and  such  seems  to  be  a  safe  and  fair  mode  of 
doing  the  business. 

In  levying  or  serving  this  warrant,  either  upon  the  property  or  body 
of  the  offender,  (and  so  of  all  warrants  from  a  justice  for  levying  a  for- 
feiture in  execution  of  a  conviction,)  the  officer  may  justify  breaking 
open  the  outer  door  of  a  dwelling  house  to  effect  this  purpose,  if  he  be 
refused  admittance  on  demand  made.(n) 

When  the  money  is  collected  upon  this  execution,  the  constable  must 
return  it  to  the  justice,  and  the  justice  must  pay  over  the  amount  of  the 
fine  imposed,  to  the  overseers  of  the  poor  of  the  town,  for  the  use  of  the 
poor.(o) 

A  suit  vrill  not  lie  against  a  justice  to  recover  back  the  amount  of  a 
fine  imposed  upon  and  collected  of  a  witness  for  refusing  to  bo  sworn,  or 
for  any  other  contempt.  A  justice  is  not  liable  to  a  suit  for  a  judicial 
act ;  and  the  merits  of  the  imposition  of  a  fine,  (the  justice  having  juris- 
diction of  the  matter,)  cannot  be  overhauled  before  another  justice.  ( ;>) 


(«)  Vid.  Hawk.  P.  C.  8th  Lend.  sd.        (o)  2  R.  S,  172,  §  89. 
186.  (p)  B  Gaines,  170. 
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Sbction  IV. 
OF  THE  COMMISSION  TO  EXAMINE  FOREIGN  WITNESSES. 

It  is  provided  by  statute,  that  whenever  an  issue  of  fact  shall  have 
been  joined  in  any  action  or  suit  before  a  justice  of  the  peace,  and  it  shall 
appear  on  the  application  of  either  party,  that  any  witness  not  resdipg 
within  the  county  where  said  suit  is  pending  or  the  county  adjoining,  is 
material  in  the  prosecution  or  defence  of  such  action  or  suit,  the  said  jus- 
tice may  award  a  commission  to  one  or  more  competent  persona,  andxnv 
i?;ing  them  or  any  one  of  them  to  examine  such  witness  on  oath,  upon  tbs 
interrogatories  settled  by  the  said  justice,  and  certified  by  his  approbatioB, 
entered  or  endorsed  thereon,  or  by  the  written  agreement  or  assent  of 
the  parties,  annexed  to  such  commission ;  to  take  and  certify  the  depoA- 
tion  of  such  witness,  and  to  return  the  same,  according  to  the  directioiis 
given  with  such  commission,  in  which  commission  both  parties  may  unite.(9) 

It  will  be  seen,  from  the  language  of  the  above  section,  that  a  commis- 
sion can  only  be  awarded  upon  an  issue  of  fact.  As  to  what  is  an  issm 
of  factf  as  conti*adistinguished  from  an  issue  of  law^  vid.  ante,  833,4 
The  commission  may  be  issued  as  well  on  the  application  of  the  plaiotiflr 
as  of  the  defendant ;  but  is  proper  in  no  case  except  it  is  made  to  appear 
by  the  oath  of  the  party  or  other  competetent  testimony,  that  the  witness, 
whose  testimony  is  sought  to  be  obtained,  resides  in  some  place  other 
than  in  the  county  where  the  suit  is  pending  or  the  adjoining  county,  and 
that  his  testimony  is  material  to  the  prosecution  or  defence  of  the  actiooL 

It  is  further  provided  by  statute,  that  the  commission  may  be  granted 
at  the  instance  of  either  party,  at  any  time,  upon  proof  that  due  notice  of 
the  application  therefor  has  been  served  on  the  adverse  party  at  least  ^ 
days  before  the  time  of  making  such  application ;  but  the  issuing  of  the 
commission  shall  not  postpone  the  trial  beyond  the  time  authorized  by 
law,  (ninety  days.)(r) 

The  commission  may  be  granted  at  any  time.  It  cannot,  except  by 
consent,  be  issued  at  the  time  of  joining  issue,  or  at  any  other  time,  unless 
six  days  notice  of  the  application  has  been  given.  The  proper  course  to  be 
pursued,  where  cither  party  contemplates  applying  for  a  commission,  is  to 
state  that  fact  to  the  justice  at  the  joining  of  issue,  who  may  then  adjourn  the 

(7)  Laws  of  1838,  p.  232,  §  2.  (r)  Id.  §  3. 
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canse  for  a  week  or  eight  days,  if  the  application  be  on  the  part  of  the  plain- 
tiff; or  for  ninety  days  or  such  shorter  period  as  he  may  think  proper  and 
reasonable,  if  the  application  be  made  by  the  defendant.    In  either  of  these 
cases,  however,  the  justice  would  not  be  authorized  to  adjourn  on  the 
mere  statement  of  either  party  that  he  intends  to  apply  for  a  commission. 
He  should  in  the  first  place  make  out  a  proper  case  for  an  adjoummenti 
and  comply  with  all  the  conditions  imposed  by  the  statute,  if  required.(5) 
But  this  commission  may  be  granted  at  any  stage  in  the  suit,  and  neither 
party  is  bound  to  give  notice  of  his  intention  to  apply  at  the  time  of  joining 
issue.    If  after  issue  joined  and  one  or  more  adjournments  granted,  a  mate- 
rial witness  should  absent  himself,  either  party  might  then,  upon  due  notice, 
apply  for  a  commission  to  take  his  testimony.    The  statute  does  not  make 
it  imperative  upon  either  party  to  take  the  testimony  of  his  witness  upon 
commission.    If  he  can  procure  his  personal  attendance  within  the  time 
that  an  adjournment  may  be  granted,  he  may,  at  his  option,  dispense  with 
the  necessity  of  a  commission.    This  may  frequently  be  done,  where  the 
witness  is  desired  by  the  defendant,  for  he  may  obtain  an  adjournment 
of  ninety  days,  if  required  by  the  exigencies  of  the  case.    Not  so,  how- 
ever, with  the  plaintiff.    He  is  not,  except  by  the  consent  of  tho  defend- 
ant, entitled  to  an  adjournment  exceeding  eight  days.     If  therefore,  in 
addition  to  the  proof  of  absence  and  materiality,  the  defendant  swears 
that  he  expects  to  be  able  to  procure  the  personal  attendance  of  his  wit- 
ness within  the  ninety  days,  he  is  entitled  to  an  adjournment,  and  is  not 
bound  t^  sue  out  a  commission  to  take  his  testimony.    The  commission 
is  to  be  granted  upon  proof  that  due  notice  of  the  application  therefor 
has  been  served  on  the  adverse  party  at  least  six  days  before  the  time  of 
making  such  application.    This  notice  may  be  in  the  following  form  : 

FORM  OF  NOTICE  OF  APPLICATION  FOR  A  COMMISSION. 

James  Jackson  j  ^^^^  j^^^  g  Gilbert,  Esq.  one  of  the  justices  of 
Ricka'd  Roe    1  peace  in  and  for  the  county  of  Saratoga. 

Sir :  Take  notice  that  an  application  for  a  commission  to  be  directed 

to  Thomas  Noakes,  of  the  city  of  New-York,  to  examine  John  Smith  of 

the  same  place,  a  witness  in  the  above  entitled  cause,  upon  interrogatories 

to  be  annexed  to  such  commission,  will  be  made  to  John  B.  Gilbert^  Esq. 

at  his  dwelling-house  in  the  town  of  Saratoga  Springs,  on  the  1 2th  day 

of  November  inst.  at  one  o'clock  in  the  afternoon.     Saratoga  Springs, 

November  5,  1840. 

James  Jackson,  PVff> 
To  Richard  Roe,  Deft. 


(0  Vid.  ante,  837  to  867. 
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This  notice  may  be  given  intermediate  the  date  of  the  process  and  the 
time  of  its  return,  so  that  the  application  can  be  made  at  the  joining  of 
issue,  if  this  course  is  thought  advisable  in  order  to  expedite  the  trial  of 
the  cause.  The  notice  must  be  served  at  least  six  days  before  the  appli- 
cation is  made.  The  mode  of  computing  the  time  is,  within  the  nile 
given  ante,  262,  3,  by  excluding  the  day  of  service  and  including  the  day 
on  which  the  application  is  to  be  made ;  so  that  a  notice  served  on  TAurs- 
day  is  good  for  the  next  Wednesday.  This  notice  must  be  served  upon 
the  opposite  party ^  and  should  be  a  personal  service.  It  is  hardly  to  be 
supposed  that  the  legislature  intended  to  require  a  service  upon  the  party 
in  person.  In  case  of  his  absence,  it  would,  undoubtedly,  be  sufficient  to 
serve  the  notice  upon  his  agent  or  attorney  duly  authorized  to  conduct 
the  suit  in  his  behalf.  In  either  case,  however,  the  service  should  be  per- 
sonal. Proof  that  this  notice  has  been  served  should  be  made  to  ths 
justice,  unless  this  is  waived  by  the  appearance  of  the  opposite  party  m 
person  or  by  attorney.  This  proof  may  be  by  affidavit  or  by  parol.  If 
by  affidavit,  it  may  be  in  the  following  form : 

FORM  OF  AFFIDAVIT  OF  SERVICE  OF  NOTICB  : 

To  be  annexed  to  a  copy  of  the  notice. 

In  Justice's  Court. 

James  Jackson 

v. 
Richard  Roe. 

Saratoga  County,  ss.    John  Doe,  being  duly  sworn  says,  that  on  the 

5th  day  of  November  inst.  he  served  a  notice  of  whfch  the  annexed  is  a 

copy,  upon  Richard  Roe,  the  defendant  therein  named,  by  delivering  the 

same  to  him,  {or  to  F.  Hoag,  his  attoimey)  personally. 

JOHH  IXmL 

Su)orn  before  me  this  \2th  ) 

day  of  November,  1840.  ) 

John  B.. Gilbert,  Jti^^tce. 

If  proof  of  service  is  made  by  parol,  it  may  be  on  an  oath  to  be  admin- 
istered by  the  justice,  in  the  following  form : 

FORM  OF  OATH. 

You  do  swear  that  you  will  true  answers  make  to  such  questions  u 
shall  be  put  to  you  touching  the  service  of  notice  of  an  application  for  a 
commission  in  this  cause. 

If  the  application  is  made  by  the  defendant,  the  title  of  the  cause  m 
the  notice  and  affidavit  is  to  be  varied,  as  directed  ante,  467,  note  (1.) 
On  appearing  before  the  justice  at  the  time  mentbned  in  the  notice 
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the  party  applying  Bhould  make  oath  that  the  absent  witness  whose  testi- 
mony is  desired  does  not  reside  in  the  county  where  the  suit  is  pending 
or  the  county  adjoining^  and  that  his  testimony  is  material  to  the  prosecu- 
tion or  defence  of  the  action,  as  the  case  may  be.  In  case  the  party 
asking  for  the  commission  should  state  what  facts  he  expects  to  prove  by 
the  absent  witness,  which  facts  are  admitted  by  the  opposite  party,  the 
justice  should  refuse  the  commission  ;{t)  and  so  if  it  should  appear  on  the 
cross-examination  of  the  party  applying,  or  otherwise,  that  there  are  no 
sufficient  grounds  for  issuing  the  commission,  as  that  it  is  intended  mere- 
ly for  delay,  &c.,  it  should  not  be  granted.  The  oath  to  be  administered 
to  the  party,  may  be  in  the  following  form : 

FORM  OF  THE  OATH  TO  OBTAIN  A  COMMISSION. 

Tou  do  swear  that  you  will  true  answers  make  to  such  questions  as 
shall  be  put  to  you  touching  the  necessity  of  issuing  a  commission  in  this 
cause. 

If  the  party  applying  makes  out  a  proper  case  for  a  commission,  it 
should  be  immediately  granted  by  the  justice,  directed  to  the  individual 
named  in  the  notice,  unless  good  cause  is  shown  against  him.  If  it  appear 
to  the  justice  that  the  person  named  is,  for  any^reason,  incompetent  or 
unfit  to  execute  the  commission,  he  should  name  some  other  individual 
who  is  entirely  free  from  all  objection  and  direct  the  commission  to  him. 
The  commission  may  be  in  the  following  form : 

FOBM  OF  COMMISSION  TO  EXAMINE  WITNESSES. 

Saratoga  County,  ss.  To  Thomas  Noakes^  of  the  city  of  New- York : 
Whereas,  it  appears  to  me,  the  undersigned,  a  justice  of  the  peace  of  the 
town  of  Saratoga  Springs,  in  the  said  county  of  Saratoga,  that  John  Smithy 
of  the  said  city,  is  a  material  witness  in  a  certain  cause  now  pending  be- 
fore me,  at  the  said  town  of  Saratoga  Springs,  in  the  county  aforesaid,  be- 
tween James  Jackson^  plaintiff,  and  Richard  Roe^  defendant ;  now  there- 
fore, in  confidence  of  your  prudence  and  fidelity,  and  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  I  have  appointed  you,  and  by  these 
presents  do  appoint  you  commissioner  to  examine  the  said  witness ;  and 
do,  therefore,  authorize  you  at  certain  days  and  places,  to  be  by  you  for 
that  purpose  appointed,  diligently  to  examine  the  said  witness,  on  the  in- 
terrogatories hereto  annexed,  on  oath,  to  be  taken  before  you,  and  to 
cause  such  examination  to  be  reduced  to  writing,  and  signed  by  such 


{f)  Vid.  ante,  846, 7. 
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witness  and  yourself^  and  then  return  the  same  annexed  hereto»  to  me,  en- 
closed under  your  seal.    Given  under  my  hand,  at  the  town  aforesaid, 

the  12th  day  of  November,  1640. 

John  B.  Gilbbbt,  Justice. 

The  interrogatories,  if  not  agreed  to  by  the  parties,  should  be  settled 
by  the  justice.  This  should,  perhaps,  be  done  at  the  time  the  commissicMi 
is  applied  for ;  though  there  can  be  no  doubt,  firom  the  necessity  of  the 
case,  that  the  justice  may  give  the  parties  a  reasonable  time,  to  be  speci- 
fied by  him,  to  prepare  and  submit  to  him,  for  settlement,  the  interroga- 
tories and  cross-interrogatories  to  be  annexed  to  the  commission.  The 
interrogatories  must  embrace  the  subject  of  inquiry,  and,  in  doing  so, 
must  be  governed  by  the  rules  appUcable  to  oral  examinations.  The 
parties  are,  however,  authorized  to  insert  a  general  interrogatory,  wheth- 
er the  witness  knows  of  any  other  matter  or  thing,  material  to  the  party, 
beside  what  he  has  been  particularly  interrogated  unto ;  under  which  the 
witness  may  state  facts  not  previously  called  for  under  the  particular  in- 
terrogatories. And  if  this  interrogatory  be  not  answered,  the  depositioo 
cannot  be  read ;  it  being  an  undoubted  principle,  that  the  witness  oiast 
answer,  substantially,  all  the  interrogatories,  as  it  is  otherwise  impossible 
to  say  that  he  has  told  the  whole  truth.  Nor  is  it  an  objection  to  a  de- 
position, that  a  material  part  of  the  evidence  comes  out  under  the  gene- 
ral intehrogatory.(ii) 

FORM  OF  INTBRR06AT0RIBS,  AND  CROSS-INTBRROOATORIBS  ; 

To  be  annexed  to  the  commission. 

Interrogatories  to  be  administered  to  John  Smithy  a  witness  to  be  pro- 
duced, sworn  and  examined  on  the  part  and  behalf  of  JoiTie^/adboii, 
plaintiff,  in  a  certain  cause  now  depending  before  John  B.  Gilbert,  Esq.  a 
justice  of  the  peace  of  the  county  of  Saratoga,  against  Richard  Roe,  de- 
fendant, at  the  suit  of  the  said  James  Jackson^  before  Thmnas  Noakes^wk^ 
der  and  by  virtue  of  a  commission  hereto  annexed. 

First.  Do  you  know  the  parties,  plaintiff  and  defendant,  in  the  title  of 
these  interrogatories  named,  or  either,  and  which  of  them,  and  how  long 
have  you  known  them,  or  either,  and  which  of  them  7 

Second.  Are  you  acquainted  with  the  hand-writing  of  the  said  iZidb- 
ard  Roe? 

T%ird.  Look  upon  the  paper  writing  now  produced  and  shown  toyoa, 
at  this,  the  time  of  your  examination,  marked  **  A,"  and  purporting  to  be 

(u)  Yid.  Gnh.  Prac.  2d  ed.  596,  and  the  cases  there  cited. 
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%  promiflioiy  note^  made  by  the  said  Richard  Roe  to  the  said  James  Jack- 
aon,  or  bearer,  tor  fifty  dollars,  and  bearing  date  the  first  day  of  Janu- 
ary^ 1840.  Do  you  know  the  signature  of  Richard  Roe  to  the  said 
promissory  note,  and  whose  hand- writing  is  the  same  ? 

Lastly.  Do  you  know  any  other  matter  or  thing  touching  the  matters 
in  question,  that  may  tend  to  the  benefit  or  advantage  of  the  plaintiff?  If 
yea,  declare  fully  and  at  large,  as  if  you  had  been  particularly  interroga- 
ted thereto. 

Cross-Interrogatories. 

Interrogatories  to  be  administered  to  the  said  John  Smii/h  by  way  of 
cross-examination.  (State  interrogatories  as  the  circumstances  of  the 
coMe  require.) 

The  interrogatories  are,  of  course,  to  be  varied  to  suit  each  particular 


If  the  interrogatories  are  agreed  to  by  the  parties,  they  may,  without 
having  them  settled  by  the  justice,  signify  this  fact  by  a  written  agree- 
ment or  assent  to  be  annexed  to  the  commission.  This  agreement  may 
be  in  the  following  form : 

FOBM  OF  ASSBirr  TO  BB  ANRBXED  TO  THB  00100881011, 

Where  the  parties  agree  to  the  interrogatories. 

The  undersigned,  the  parties  to  the  suit  named  in  the  annexed  com- 
mission  and  interrogatories,  hereby  agree  that  the  interrogatories  hereto 
annexed,  may  be  propounded  to  the  witness  therein  named  by  the  com- 
missioner, to  whom  the  annexed  commission  is  directed. 

Jambb  Jackson, 
Richard  Roc. 

If  the  parties  cannot  agree  to  the  interrogatories,  they  are  to  go  before 
the  justice,  and  have  them  settled  by  him*  This  being  done,  the  justice 
enters  or  endorses  thereon  his  approval,  in  the  following  form : 

FORM  OP  APPROVAL  OP  INTERROOATORIBS  BT  THB  JUSTICE. 

The  foregoing,  {or  unthin)  interrogatories  on  the  part  of  the  plaintiff, 
{and  cross-interrogatories  on  the  part  of  the  defendant^  are  hereby  ap- 
proved.    Saratoga  Springs,  Nov.  12, 1840. 

John  B.  Gilbert,  Justice  of  the  Peace. 

The  commiesion  having  been  made  out  and  signed  by  the  justice,  he 
should  annex  to  it  the  interrogatories  with  his  approval  endorsed,  or  with 

no 
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the  agreement  of  the  parties.  He  should  then  enclose  the  whole  in  let- 
ter form,  directed  to  the  commissioner,  at  his  place  of  residence,  and, 
unless  otherwise  agreed  by  the  parties,  deposit  this  letter  in  the  post  of- 
fice, first  exacting  from  the  party,  upon  whose  application  the  commis- 
sion issues,  a  sufficient  sum  to  pay  the  postage  to  and  from  the  commis- 
sioner. However,  all  this  formality  may  be  waived  by  consent  of  par- 
ties, and  the  commission,  &c.  delivered  directly  to  the  party  applying, 
who  may  take  such  means  as  he  may  deem  advisable  for  forwarding  it 
to  the  commissioner. 

The  statute  provides  that  the  commission  shall  be  executed  and  re- 
turned, as  is  prescribed  by  statute,  when  a  commission  issues  out  of  a 
court  of  record,  (v)  The  provisions  of  the  statute,  directing  the  manner 
of  executing  and  returning  a  commission  issuing  from  a  court  of  record, 
arc  contained  in  2  R.  S.  315,  §  24,  and  are  as  follows:  "The  persons  to 
whom  such  commission  shall  be  directed,  or  any  one  of  them,  unless  oth- 
erwise expressly  directed  therein,  shall  execute  the  same  as  follows: 
1.  They,  or  any  one  of  them,  shall  publicly  administer  an  oath  to  the  wit- 
nesses^named  in  the  commission,  that  the  answers  given  by  such  witnes- 
ses to  the  interrogatories  proposed  to  them,  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth :  2.  They  shall  cause  the  examinatioD 
of  each  witness  to  be  reduced  to  writing,  and  to  be  subscribed  by  him 
and  certified  by  such  of  the  commissioners  as  are  present  at  the  takiif 
of  the  same :  3.  If  any  exhibits  are  produced  and  proved  before  thero« 
they  shall  be  annexed  to  the  depositions  to  which  they  relate,  and  shall 
in  like  manner  be  subscribed  by  the  witness  proving  the  same,  and  shall 
be  certified  by  the  commissioners:  4.  The  commissioners  shall  sub- 
scribe their  names  to  each  sheet  of  the  depositions  taken  by  them  ;  they 
shall  annex  all  the  depositions  and  exhibits  to  the  commission,  upon  which 
their  return  shall  be  endorsed ;  and  they  shall  close  them  up  under  their 
seals,  and  shall  address  the  same,  when  so  closed,  to  the  clerk  of  the 
court  from  which  the  commission  issued,  or  to  the  clerk  of  the  county  in 
which  the  venue  shall  be  laid,  as  shall  have  been  directed  on  the  com- 
mission, at  his  place  of  residence :  5.  If  there  is  a  direction  on  the  com- 
mission to  return  the  same  by  mail,  they  shall  immediately  deposit  the 
packet  so  directed,  in  the  nearest  post  office :  6.  If  there  be  a  directioD 
on  the  commission  to  return  the  same  by  an  agent  of  the  party  who  sued 
out  the  same,  the  packet  so  directed  shall  be  delivered  to  such  ageoL 
A  copy  of  this  section  shall  be  annexed  to  ever}'  commission  authorized 
by  this  article.** 

(v)  Laws  of  1838,  p.  282,  §  4. 
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It  will  be  seen  that  the  fourth  subdivbion  of  the  foregoing  flection  of 
the  statute,  directs  the  commission,  &;c.  to  be  returned  to  the  clerk  of 
the  court  or  of  the  county.  This  provision  is  inapplicable  to  a  justice^ 
court,  and  the  commission  should  therefore,  together  with  the  depositions 
and  exhibits,  be  sent  by  the  commissioner  directly  to  the  justice.  It  is 
perhaps  unnecessary,  in  justices'  courts,  except  for  the  instruction  of  the 
commissioner,  that  a  copy  of  the  above  section  should  be  annexed  to  the 
commission,  as  therein  directed.  The  act  of  1838,  under  which  this  pro- 
ceeding is  allowed,  only  refers  to  the  foregoing  section  for  directions  as 
to  the  manner  of  executing  and  returning  the  commission,  and  contains 
in  itself  all  the  necessaiy  provisions  in  regard  to  the  mode  of  issuing  the 
commission.  It  is  advisable,  however,  where  the  commission  is  to  be  ex- 
ecuted out  of  the  state,  that  a  copy  of  the  foregoing  section  should  be 
annexed,  in  order  that  the  commissioner  may  be  informed  of  the  partic- 
ular requisites  of  our  statute,  which  must  be  complied  with  to  render  the 
deposition  valid  as  testimony  in  the  cause. 

FORM  OF  COMiaSSIONBR^S  SUMMONS  TO  A  WITNESS. 

City  and  County  of  New- York,  ss.  Whereas  the  undersigned  has  re- 
ceived a  commission,  issued  by  John  B.  Crilbert^  Esq.  a  justice  of  the  peace 
of  the  county  of  Saratoga,  directed  for  the  examination  of  John  Smith,  a 
witness  in  a  cause  depending  before  the  said  justice,  between  James  Jack- 
son, plaintiff,  and  Richard  Roe,  defendant :  You,  the  said  John  Smith,  arc 
therefore  required  to  be  and  appear  before  me,  the  said  commissioner,  at, 
&C.  on,  &c.  then  and  there  to  be  examined,  and  to  testify  the  truth  ac- 
cording to  the  best  of  your  knowledge,  for  and  on  behalf  of  the  said 
plaintiff,  {or  defendant,)  and  herein  you  are  not  to  fail.    Dated  this 

day  of ,  1840. 

Thomas  Noakes. 

FORM  OF  oath  TO  BE  ADMINISTERED  TO  WITNESS  BY  COMMISSIONER. 

You  do  swear,  that  the  answers  to  be  given  by  you  to  the  interrogato- 
ries to  be  proposed  to  you,  by  the  commissioner  here  present,  to  execute 
a  commission  directed  to  him,  issued  by  John  B.  Gilbert,  Esq.  a  justice 
of  the  peace  of  the  county  of  Saratoga,  in  a  cause  there  depending  be- 
fore him,  between  James  Jackson,  plaintiff,  and  Richard  Roe,  defendant, 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

FORM  OF  CAFTION  OF  DEPOSITION. 

Deposition  of  John  Smith,  a  witness  produced,  sworn  and  examined  on 
oath,  on  the  — —  day  of ,  1840,  at,  &c.  by  virtue  of  a  commission 
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issued  by  John  B.  Gilbertj  Esq.  a  justice  of  the  peace  of  the  county  of 
Saratoga,  to  me,  Thomas  Noakes,  directed,  for  the  exaininatioD  of  the 
said  John  Smith,  a  witness  in  a  cause  depending  before  the  said  justice, 
between  James  Jackson,  plaintiff,  and  Richard  Roe,  defendant. 

The  said  John  Smith  deposes  as  follows :  To  the  first  interrogatory 
this  deponent  says,  &c. 

To  the  second  interrogatory  this  deponent  says,  &c. 

JoHir  Smith. 

Subscribed  and  sworn  before  me, 
this day  of^ — ,  1840. 

Thomas  Noakes,  Commissioner. 

FORM  OF  ENDORSEMENTS  OF  AN  EXHIBrr. 

On  the  day  of ,  1840,  at  the  execution  of  a  commission 

issued  by  John  B.  Gilbert,  Esq.  a  justice  of  the  peace  of  the  county  of 
Saratoga,  for  the  examination  of  John  Smith,  a  witness  in  a  cause  de- 
pending before  the  said  justice,  between  James  Jackson,  plaintiff,  and 
Richard  Roe,  defendant,  the  within  paper  writing  marked  **  A,"  was  |m>- 
duced  and  shown  to  the  said  John  Smith,  a  witness  sworn  and  examin- 
ed, and  by  him  deposed  unto  at  the  time  of  his  examination  as  a  wit- 
ness, under  such  commission. 

l^HOMAS  NoAKBS,  Commissioner. 

The  deposition  and  testimony  taken  in  pursuance  of  the  commissioQ  is 
to  be  received  on  the  trial  as  testimony  in  the  cause,  with  the  like  eftct 
as  if  the  witness  were  personally  examined  at  the  trial.(io) 


Section  V. 
OF  TRIAL  BEFORE  THE  JUSTICE  WITHOUT  A  JURY. 

After  an  issue  of  fact  joined,  and  before  the  justice  proceeds  to  in* 
quire  into  the  merits  of  the  cause,  that  is,  before  the  commencement  of 
the  examination  of  witnesses,  or  the  receiving  of  other  evidence  to  the 
point  in  issue,  if  neither  party  calls  a  jury,  the  justice  must  then  tiy 
the  cause  himself  alone ;  he  must  hear  the  proofs  and  allegations  of 


{to)  Laws  of  1888,  p.  292,  §  4. 
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the  parties,  and  determine  the  same  according  to  law  and  equity,  as 
the  very  right  of  the  case  may  appear,  (x) 

In  doing  this,  the  justice  ought  ever  to  keep  in  mind,  that  he  is  acting 
in  a  two  fold  capacity — as  a  judge  directing  and  controlling  the  proceed- 
ings, according  to  the  established  rules  of  law ;  and  as  a  juror  trying  the 
facts.  The  first  thing  which  it  is  the  duty  of  the  justice  to  turn  his  mind 
to,  and  in  doing  which  he  will  find  advantage,  is  the  issue  between  the 
litigant  parties,  that  is,  what  they  have  affirmed  on  one  side,  and  denied 
on  the  other,  which  we  remember  is  the  definition  of  an  issue,  (y)  Per- 
sons unaccustomed  to  legal  investigation,  are  very  apt  to  drag  into  their 
altercations,  on  trial,  abundance  of  extraneous  irrelevant  matter..  To 
keep  them  to  the  true  points,  requires  an  attentive  distinguishing  mind  ; 
great  convenience  will  result  from  observing  rules  and  pursuing  a  cor« 
rect  system,  (z)  This  cannot  be  attained  without  very  considerable  at- 
tention to  the  doctrine  of  pleadings  and  evidence,  both  of  which  heads 
will  be  found  spoken  to  at  large  in  the  course  of  this  work. 

A  justice  is  not,  like  a  juror,  liable  to  be  challenged  for  favor,  partiali- 
ty, or  even  corruption  ;  though  he  would  be  subject  to  indictment  for  the 
latter,  (a)  Thus,  where  the  justice  was  the  father-in-law  of  the  plain- 
tiff ;(6)  or  where  he  was  half  uncle  to  the  plaintiff's  wife  ;(c)  or  where 
be  had  given  an  opinion  in  the  cause,((0  this  was  held  to  be  no  cause  of 
challenge.  But  there  is  a  gross  indecency  in  one's  trying  a  cause,  as 
justice,  for  a  near  relation,  which  should  induce  the  supreme  court,  on 
certiorari,  to  scrutinize  his  proceedings  with  a  jealous  eye.(e)  And  if 
the  fact  of  relationship  appear  from  the  return,  the  judgment  would  be 
reversed. (/)  And  it  is  the  duty  of  a  justice,  where  he  has  inad« 
vertently  issued  process,  or  proceeded  in  the  prosecution  of  a  suit  in 
which  be  is  related  to  one  of  the  parties  by  consanguinity  or  affinity,  on 
his  attention  being  called  to  the  fact,  to  suspend  all  further  proceedings 
and  render  no  judgment  whatever  in  the  cause;  he  cannot,  on  that 
ground,  render  judgment  of  nonsuit,  if  the  plaintiff  be  his  relative ;  and 
if  he  does  render  such  judgment,  it  will  be  reversed.(^)  The  statute  de- 
cIares,(A)  that  no  judge  of  any  court  can  sit^  as  such,  in  any  cause  to 
which  he  is  a  party,  or  in  which  he  is  interested,  or  in  which  he  would  be 
exchided  from  being  a  juror  by  reason  of  consanguinity  or  affinity  to 


(«)  Vid.  2  R.  S.  172,  §  91.  (c)  17  id.  133. 

m  Ante,  833,  4.  U)  12  id.  356. 

m  Yid.  Penninff.  on  SmaU  Causes,  it)  13  id.  191. 

146,  7.  (/)  21  Wen.  63. 

(a)  12  John.  356.  Cg)  Id. 

(6)  18  id.  191.  (A)  2  R.  S.  204,  §  2. 
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either  of  the  parties.  It  is  not  denied,  that  this  applies  to  a  ju8dce.(t) 
And  therefore,  although  a  justice  who  is  related  to  one  of  the  parties  in 
a  suit  before  him,  cannot  be  prevented  from  proceeding  with  the  cause 
by  a  challenge  or  otherwise^  yet  his  judgment  in  the  cause,  if  he  render 
one,  will  be  reversed  for  this  cause  alone.  And  a  justice  ought  never  U> 
grant  process  for  the  trial  of  a  cause,  either  where  he  is  the  near  relative 
of  the  party  by  blood  or  marriage,  or  where  his  opinion  has  been  sooght 
and  obtained  in  relation  to  the  matter  in  controversy ;  nor  even  where 
the  party  has  made  a  statement  of  facts,  and  taken  from  the  justice  any 
direction  whatever  concerning  ihem,  though  it  be  merely  as  to  a  course 
of  proceeding  to  obtain  redress. 

In  this  trial  before  a  justice  alone,  if  the  party  mean  to  submit  to  a 
nonsuit,  he  must  do  so  before  the  cause  is  finally  submitted  for  advise- 
ment, or  the  judgment  will  be  a  bar  to  a  new  action  \{j)  and  this,  al- 
though the  justice  call  his  judgment  a  judgment  of  nonsuit,  and  enter  it 
accordingly.  (Ai) 

There  is  no  such  thing  as  a  judgment  by  default  in  a  justices's  court, 
and  it  is  therefore  provided  by  statute,  that  whenever  a  defendant  who 
has  been  personally  served  with  a  summons,  or  who  shall  have  procored 
an  adjournment  without  having  joined  issue,  shall  neglect  to  appear  aod 
join  issue,  the  justice  shall  proceed  to  hear  the  proofs  and  aUegations  of 
the  plaintiff,  and  determine  the  same  in  the  same  manner  as  though  aa 
issue  were  joined.(/)  That  is,  the  defendant's  omission  to  appear  and 
plead,  is  not  considered  as  an  admission  of  the  plaintiff's  demand,  but  he 
must  establish  it  by  testimony,  in  the  same  manner  as  though  an  iflne 
bad  been  joined,  (m)  And  so,  though  the  defendant  appear  and  refuse  to 
plead ;  for  such  refusal  would  not  amount  to  an  admission  of  the  plaintiff's 
demand. 


i)  21  Wen.  64.  Q)  2  R.  S.  173,  §  92. 

"^  11  John.  457.    Ante,  726.  (m)  10  John.  106, 

10  Wen.  619. 
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Section  VI. 

OF  CERTAIN  PARTICULARS.  APPLICABLE  TO  A  TRIAL  BEFORE  A  JUS- 
TICE OR  JURY. 

A  CAUSE  cannot,  without  consent  of  parties,  be  tried  at  a  place  differ- 
ent from  the  one  appointed  by  the  justice,  for  the  trial  thereof;  and  where 
the  trial  was  at  a  place  different  from  the  one  mentioned  in  the  summons, 
the  judgment  was  reversed,  (n)  And  the  justice  should  be  careful  not 
to  mislead  the  party,  as  to  any  fact  material  to  influence  his  conduct  in 
preparing  for  trial ;  for  where  a  justice  stated  to  the  defendant  that  the 
cause  was  discontinued,  and  yet  proceeded  to  trial  and  gave  judgment,  it 
was  reversed  for  that  reason,  (o) 

The  justice  may,  where  the  exigency  of  the  case  requires  it,  continue 
his  court  open  from  one  day  to  another ;  as  where  there  is  a  delay  in 
summoning  a  jury.(/»)  And  he  may  even  hold  his  court  open  a  reasonable 
time,  to  enable  a  party  to  procure  a  material  witness — two  hours  was 
hold  not  unreasonable  in  one  case  ;{q)  but  twenty  hours  was  holden  an 
abuse  of  discretion,  where  the  witness  was  twelve  miles  distant,  (r) 

No  other  than  the  justice  who  tries  the  cause,  has  power  to  swear  the 
witnesses,  (5)  and  if  the  presiding  justice  be  himself  sworn  as  a  witness, 
by  another  justice,  who  attends  for  the  purpose,  this  is  error,  and  the 
judgment  will  be  reversed. (^)  But  this  is,  provided  an  objection  be  made 
thereto ;  for  if  the  justice  be  sworn  in  this  form,(u}  or  even  give  his  evi- 
dence  to  the  jury,  without  oath  at  all,(v)  and  the  party  makes  no  objec- 
tion, his  consent  will  be  presumed,  which  will  take  away  the  error. 
A  demurrer  to  evidence,  is  inapplicable  to  a  justice's  court.(t&) 
If  the  plaintiff  be  satisfied,  that  his  proof  is  insufiicient  to  sustain  his 
action,  he  may,  as  we  have  just  noticed,  at  any  time  before  the  cause  is 
submitted  to  the  justice  for  advisement,  if  he  sets  alone,  elect  to  with- 
draw, and  submit  to  a  nonsuit. (x)  And  if  the  trial  be  by  jury,  he  may 
do  this,  when  they  return  to  deliver  their  verdict,  before  the  same  is  pro- 


(n)  12  John.  417.  (0  W. 

12  John.  378.  (u)  8  J 

2  Caines,  134.    Id.  137,  per  Kent,        (t^)  7  id.  198.    12  id.  296. 


(0)  12  John.  378.  (u)  8  John.  478. 

(p)  2  Caines,  134.    Id.  137,  per  Kent,        (v) 
C.  J.  (w)  3  Caines,  140. 


( q)  Ante,  847.  Cx)  Ante,  878.    Vid.  also  2  R.  S.  176, 

(r)  13  John.  469.    Ante,  847.  §119. 

(e)  1  John.  530. 


860  OF  TRIAL  BY  JURY. 

nounced  by  the  foreman,  (y)  And  if  on  such  return  he  does  not  appear, 
on  being  called,  the  verdict  cannot  be  received,  but  the  justice  should 
give  a  judgment  of  nonsuit  against  him.(z)  In  like  manner,  if,  in  the 
opinion  of  the  justice,  the  testimony  offered  does  not  support  the  action, 
he  may,  after  the  plaintiff  has  closed  his  evidence,  give  judgment  of  non- 
suit against  him,  vvitbout  hearing  the  defendant's  proof.(a)  But  as  it  ro> 
quires  considerable  legal  information  to  exercise  this  branch  of  the 
proceedings  correctly,  it  is  certainly  most  advisable  for  the  justice  to  non- 
suit only  in  plain  cases.  For  instance,  should  the  plaintiff  ground  hii 
action  on  a  written  instrument,  and  fail  to  prove  the  instrument,  or  in 
cases  equally  plain,  the  justice  should  nonsuit  the  plaintiff,  and  dischaige 
the  jury,  (if  there  be  one,)  noting  the  nonsuit  in  his  docket.(&) 


Section  VIL 
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Aftbr  issue  joined,  and  before  the  justice  shall  proceed  to  an  inverti- 
gation  of  the  merits  of  the  cause,  by  an  examination  of  a  witness,  or  the 
hearing  of  any  other  testimony,  either  of  the  parties,  or  the  attorney  of 
either  of  them,  may  demand  of  the  justice,  that  the  cause  be  tried  by  a 
jury.(c)  But  an  issue  must  first  be  joined,  and  it  is  erroneous  to  award 
a  venire  where  the  defendant  has  not  pleaded.((f)  This  issue  must  be  an 
issue  of  fact(e)— not  a  demurrer  or  issue  of  law ;(/)  for  this  must  be  de- 
cided by  the  justice  on\y.{g)  We  have  already  noticed  what  will,  in 
general,  be  deemed  an  enquiry  into  the  merits  of  the  cause.(A)  The  mere 
inspection  by  the  justice,  of  the  note  in  question  in  the  cause,  will  not  be 
deemed  such  an  enquiry  into  its  merits  as  to  preclude  the  demand  of  a 
jury.(t)  Proceeding  to  enquire  into  the  merits,  means  the  investigatioo 
of  the  merits  by  an  examination  of  witnesses  or  other  testimony  ;{j)  and 


(y)  5  John.  846.  («)  Vif.  ante,  838,  4. 

(I)  Id.    2  R.  S.  176,  §119.         ^  1-^^,?-,  u     i^A 

(a)  12  John.  299.    10  Wen.  619.  Pen-  (g)  18  Jolm.  140. 

ning.  on  Small  Causee,  176.  (*)  Ante,  876. 

(h  Pennine,  on  Small  Causei,  176.  (%)  1  John.  142.      ^  ^  .  ,^  ,  ^ 

(e)  2  R  S.  173,  §  98.    Vid.  ante,  876.  ( j)  1  Gowen,  86.    2  R.  S.  178,  §  » 
(d)  8  Gaines,  219. 
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in  one  case  where  the  justice  told  the  plaintiff  to  go  on  to  trial,  after  both 
parties  had  avowed  themselves  ready,  and  on  being  asked,  the  defendant 
admitted  part  of  the  plaintiff's  account,  and  a  witness  for  the  plaintiff  was 
partly  sworn ;  it  was  held  too  late  to  call  for  a  venire,  (ft) 

Upon  the  demand  of  a  trial  by  jury,  the  justice  is  to  issue  a  venire  di- 
rected to  any  constable  of  the  county  wherein  the  cause  is  to  be  tried, 
commanding  him  to  summon  twelve  good  and  lawful  men,  in  the  town 
where  sach  justice  resides,  qualified  to  serve  as  jurors,  and  not  exempt 
from  serving  on  juries  in  courts  of  record,(l)  who  shall  be  in  no  wise  of 
kin  to  the  plaintiff  or  defendant,  nor  interested  in  such  suit,  to  appear  be* 
lore  such  justice,  at  a  time  and  place  to  be  named  therein,  to  mdie  a  jury 
for  the  trial  of  the  action  between  the  parties  named  in  such  venire.  (I) 

(1)  The  following  are  the  qual\ficatum8  of  juron.  They  are  to  be  males,  of  the 
age  of  twenty-one  years  or  upwards,  and  Hnder  sixty  years  old ;  possessed  of  per- 
sonal property  in  tneir  own  right,  to  the  ifmount  of  two  hundred  and  fifty  dollars ; 
or  having  a  freehold  estate  in  real  property  in  the  county,  belonging  to  them  in  their 
own  right,  or  in  the  right  of  their  wim,  to  the  value  of  one  hundred  and  fitly  dol- 
lars ',  in  the  possession  of  their  natural  faculties,  and  not  infirm  or  decrepit ;  free 
from  all  legal  exceptions,  fthat  is,  not  being  aliens,  and  not  havinjf  been  convicted 
of  an  infamous  crime,)  of  tiur  character,  ofapproved  integrity,  ofsound  judgment, 
and  well  informed.  2  R.  S.  332,  §  13.  In  addition  to  the  above  qualifications,  it 
will  be  seen  by  referring  to  the  section  of  the  statute  cited  in  the  text,  that  jurors  in 
justices'  courts  must  be  inhabitants  of  the  town  in  which  the  justice  resides,  except  in 
actions  between  two  towns,  in  which  cases,  as  provided  bv  statute,  2  R.  S.  173,  § 
96,  the  jury  is  to  be  formed  of  inhabitants  of  tlie  county  at  laige^  without  reference 
to  the  town  of  their  residence.  As  to  the  qualifications  of  jurors  in  the  counties  of 
Niagara,  Erie,  Chautauqiie,  Oattaraogus,  Allegany,  Genesee,  Orleans,  Monroe,  Liv- 
inffirton,  Jefferson,  Lewis,  St.  Lawrence,  Steuben  and  Franklin,  vid.  2  R.  S.  BS2^  §  14. 

jrhe  foUowing  persons  are  exemot  from  serving  on  juries.  1.  Non-commissioned 
officers,  musicians  and  privates  ot  any  uniformed  company  or  troop,  duly  equipped 
and  uniformed  according  to  law.  (And  musicians  in  evei^  company  of  infantry,  not 
exceeding  five.  1  R.  S.  289,  §8,  9.)  The  evidence  of  such  exemption  shall  be 
the  certincate  of  the  commanding  officer  of  the  company  or  troop,  that  the  person 
claiming  the  same,  is  a  member  of  such  company,  and  is  dul^  equipped  and  uni- 
formed, according  to  law.  Such  certificate  must  be  dated  within  three  months  of 
the  time  of  presenting  the  same ;  and  the  signature  must  be  verified  by  oath.  2. 
Members  or  any  company  of  firemen,  duly  organized  according  to  law.  3.  Per- 
sons in  the  actual  employment  of  any  glass,  cotton,  linen,  woolen  or  iron  manu- 
fiictaring  company,  by  the  year,  month  or  season.  4.  Superintendents,  engineers 
and  collectors  of  any  canal  authorized  by  the  laws  of  the  state,  any  portion  of  which 
shall  be  actually  constructed  and  navigated.  5.  Ministers  of  the  gospel,  teachers 
in  any  college  or  academy,  and  all  persons  specially  exempted  by  law  from  serv- 
Uff  on  juries.    2  R.  S.  335,  §  33. 

In  addition  to  the  above  exemptions  specifically  pointed  out  by  statute,  it  is  fur- 
ther provided,  that  the  court  to  which  any  person  shall  be  returned  as  a  juror,  shall 
excuse  such  juror  from  serviofi^  at  such  court,  whenever  it  shall  appear,  1.  That  he  is 
a  practising  physician,  and  nas  patients  requiring  his  attention  :  2.  That  he  is  a 
sarrosate,  or  justice  of  the  peace,  or  executes  any  other  civil  office,  the  duties  of 
which  are,  at  the  time,  inconsistent  with  his  attendance  as  a  juror  :  3.  That  he  is  a 
teacher  in  any  school,  actually  employed  and  serving  as  such  :  4.  Wlien,  for  any 
other  reason,  the  interests  of  the  public,  or  of  the  individual  juror,  will  be  materially 
injured  by  such  attendance  ;  or  nis  own  health,  or  that  of  any  member  of  his  family, 
vequiies  his  absence  from  such  court    2  R.  S.  386,  §  35. 

{k)  1  Cowen,  285.  (0  2  R.  S.  178,  §  94. 

Ill 
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FORM  OF  THB  VENIRSr 


Saratooa  Countt,       ) 
Town  of  Saratoga  Springs,  ]  *** 

Tbe  People  of  the  State  of  New- York :    To  any  constable  of  the 
said  county,  Grbetino  : 

You  are  hereby  commanded  to  summon  ttoelve  good  and  lawful  men  in 
the  said  town,  qualified  to  serve  as  jurors,  and  not  exempt  from  serriog 
on  juries  in  courts  of  record,  and  who  are  in  no  wise  of  kin  to  either 
party,  nor  interested  in  the  suit  hereinafter  named,  to  appear  before  the 
undersigned,  one  of  the  justices  of  the  peace  of  the  said  county,  at  his 
dwelling  house  in  the  said  town,  on  the  twelfth  day  of  November  insL  at 
one  o^cIock  in  the  afternoon,  to  make  a  jury  for  the  trial  of  an  action  of 
trespass  on  the  case,  between  James  Jackson,  plaintiff,  and  Richard  Boe^ 
defendant.  And  have  you  then  there  the  names  of  the  jurors  and  this 
precept.  Dated  at  the  said  town  of  Saratoga  Springs,  the  ^th  day  of 
November,  1640. 

JOHH  B.  GXLBMBT,  JtuticS. 

Preserve  the  character  of  the  parties  in  the  veQire,  as  ante,  456,  7. 

The  parties  may  agree  upon  any  number  of  jurors,  less  than  rixytotiy 
the  cause.  In  such  a  case,  the  justice  is  to  direct,  in  the  ventre,  the  sum- 
moning of  double  the  number  of  jurors  thus  agreed  upon.(m)  The  jns- 
tice  is  to  deliver  the  venire,  or  cause  it  to  be  delivered,  to  some  constable 
of  tbe  county,  disinterested  between  the  parties,  and  against  whom  do 
reasonable  objection  shall  have  been  made  by  either  party,  (it)  As  to 
what  is  a  reasonable  objection,  is  left,  in  some  measure,  to  the  dtscretioo 
of  the  justice.  Strictly  speaking,  he  can  enquire  into  the  existence  of  tbe 
objections  only  upon  the  oath  of  the  party  or  a  third  person  ;  though  it 
is  the  common  practice,  upon  the  simple  objection  of  either  party  to  a 
particular  constable,  to  deliver  it  to  another  who  is  free  from  all  objec- 
tion. This  course  is  very  properly  pursued  where  it  will  not  produce  an* 
necessary  delay  in  the  trial  of  the  cause,  apd  where  it  is  evident  that  tbe 
objection  is  not  raised  with  such  a  view.  It  would  be  a  valid  objectioB 
that  the  return  to  the  venire,  if  executed  by  the  constable,  would  be  Kt 
aside  upon  a  challenge  to  the  array,  of  which  we  shall  speak  at  laige 
hereafter.  So,  if  it  should  be  made  to  appear  that  there  exists  a  settled 
hostility  between  the  constable  and  the  party  objecting ;  or  that  the  con- 
stable and  the  adverse  party  are  on  terms  of  peculiar  intimacy  and  friend* 
ship^  so  much  so  as  to  lead  the  justice  to  suspect  his  integrity,  or  that  hii 


(m)  2  R. S.  ITS,  $  9&  (n)  Id.  §97. 
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feeliogs  may  be  interested  in  behalf  of  the  party ;  or  the  like,  he  should 
deliver  the  venire  to  another  constable  against  whom  no  objection  is 
made.  If  required,  the  party,  or  some  one  in  his  behalf,  should  be  sworn 
io  regard  to  the  objections  made  to  the  constable.  The  oath  may  be  in 
the  following  form : 

FORM  OF  OATH ;  Oil  objection  to  constable. 

You  do  swear,  that  you  will  true  answers  make  to  such  questions  as 
ahall  be  put  to  you,  touching  the  reasons  why  George  O.  Loomis  should 
not  execute  the  venire  in  this  cause* 

Tho  constable  is  to  execute  the  ventre  fairly  and  impartially,  and  must 
not  summon  any  person  whom  he  has  reason  to  believe  biassed  or  pre- 
judiced  for  or  against  either  of  the  parties.     He  is  to  summon  the  jurors 
personalfyf  and  make  a  list  of  the  persons  summoned ;  which  list  he 
must  certify  and  annex  to  the  venire^  and  return  to  the  justice. (o)     The 
manner  of  service  may  be,  (as  is  the  usual  practice,)  by  reading  or  sta* 
ting  the  substance  of  the  venire  to  each  person  summoned,  care  being 
had  to  state  the  name  of  the  justice  issuing  the  venire,  together  with  the 
time  and  place  of  trial.    The  jurors  should  have  a  reasonable  time  to 
attend,  after  notice,  as  in  the  case  of  witnefises.(p)     In  this  case,  the  of- 
ficer's return,  with  the  panel,  will  be,  at  least  prima  fade,  and  perhaps 
conclusive  evidence  of  the  venire  being  duly  served,  on  a  proceeding 
against  a  juror  for  his  non-attendance  ;(q)  for  it  is  a  general  rule,  that  an 
officer's  return,  made  officially,  is  prima  facie  evidence,  even  between 
third  persona,  (r) 

FORM   OF    RBTURIf   TO   A   VENIRE. 

I  certify,  that  by  virtue  of  the  within  precept,  I  have  personally  sum- 
moned as  jurors,  the  several  persons  named  in  the  annexed  list.     Dated 

the day  of ,  1840. 

George  C.  Loomis,  Constable* 

Where  a  venire  has  once  been  issued,  the  justice  cannot  try  the  cause 
without  a  jury  ;{s)  though  this  wouM  be  otherwise  where  the  party  ob- 
jecting had  himself  suppressed  the  venire ;(/)  as  if  the  justice  should  de- 
liver the  venire  to  the  party  for  the  purpose  of  handing  to  the  constable, 


(o)  2  R.  S.  173,  $  98.  (r)  11  East,  297. 

(p)  Ante,  859,  60.  (s)  8  Joha.  460. 

(q)  2  R.  S.  175,  §  112.    Vid.  14  John.  {t)  2  Caioes,  184. 
482.    11  East,  297.    4Buxr.2129» 
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which  he  should  neglect  to  do,  and  the  party  should  not  appear  at  the 
return  of  the  ventre,  the  justice  would  have  a  right  to  consider  it  as  a 
waiver  of  the  trial  by  jury ;  and  although  he  might  issue  another  tw- 
ntre,  he  would  not  be  bound  to  do  so.(u)  And  so,  where  the  ventre  de^ 
manded  by  the  party  is  not  returned,  and  no  further  t^entre  is  demanded 
by  him,  but  he  contents  himself  with  moving  for  a  nonsuit  on  that  groond, 
which  motion  the  justice  overrules,  and  holds  the  parties  to  a  trial,  this 
has  been  held  right,  (t?)  And  so  the  party  may  expressly  waive  a  trial 
by  jury  after  his  ventre  has  issued,  or  his  conduct  may  amount  to  a 
waiver  thereof,  as  in  the  last  cited  case.(u?)  And  so,  where  the  jury  can* 
not  agree  on  a  verdict,  and  are  discharged,  the  justice  may,  by  conaeot 
of  parties,  render  judgment  on  the  evidence  already  before  him.(x) 

The  party  demanding  a  trial  by  jury,  has  undoubtedly  a  right  to  waive 
such  trial  after  a  venire  has  been  issued  ;  but  if  the  ventiie  has  lieen  serv- 
ed and  mturned,  the  other  party  would  have  a  right  to  insist  that  the 
cause  be  tried  by  the  jury  thus  returned,  notwithstanding  the  party  de- 
manding the  venire,  should  waive  it ;  or  if  a  jury  should  not  be  obtained 
on  that  venirCf  he  might  require  that  a  new  venire  should  be  issued  at 
his  instance,  (jp) 

Before  proceeding  to  draw  the  jury,  in  the  manner  directed  hereafter^ 
the  justice  should  call  over  the  constable's  list  of  jurors,  entering  the 
names  of  such  as  do,  and  such  as  do  not  appear  and  answer.  l*his  bdog 
done,  the  names  of  such  of  the  persons  returned  by  the  constable  as  ap- 
pear, are  to  be  respectively  written  on  several  and  distinct  pieces  of  pa- 
per, as  nearly  of  one  size  as  may  be ;  and  the  constable,  in  the  presence 
of  the  justice,  is  to  roll  up  or  fold  such  pieces  of  paper,  as  nearly  as  may 
be^  in  the  same  manner,  and  put  them  together  in  a  box,  or  some  con- 
venient thing. (2)  The  justice  is  then  to  draw  out  six,  (or  such  aumber 
as  the  parties  may  have  agreed  upon,)  of  such  papers,  one  after  aoother» 
and  if  any  of  the  persons  whose  names  shall  be  so  drawn,  shall  be  chal- 
lenged and  set  aside,  then  such  further  number  shall  be  drawn  as  wiD 
make  up  the  number  required,  after  all  legal  causes  of  challenge  allowed 
by  the  justice.  The  persons  so  drawn,  appearing,  and  approved  as  in- 
different, are  to  compose  the  jury  to  try  the  cause.(a)  If  a  sufficient 
number  of  competent  jurors  are  not  drawn,  the  justice  may  supply  the 
deficiency  by  awarding  a  tales  de  circumstantibus^  that  is,  by  directing 
the  constable  to  summon  any  of  the  by-standers,  or  others,  who  may  be 


(u)  19  John.  884. 

(«)  7  id.  198. 

'10)  Id.    8  John.  460,  per  Cur. 

x)  2R.  S.  175,  §111. 


I 


(y)  Vid.  £dw.  Treat.  8d  ed.  89. 
(x)  2  R.  S.  173,  i  99. 
(a)  Id.  §  100.    Vid.  S  John.  886.    10 
Co.  lOB. 
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competent,  and  against  whom  no  cause  of  challenge  shall  appear,  to  act 
as  jarors  in  the  cause.  (6)  The  persons  thus  summoned  are  called  tates- 
men.  If  the  constable  do  not  return  the  venire^  or  if  a  full  jury  be  not 
obtained,  in  the  manner  above  directed,  the  justice  is  to  issue  a  new  w- 
fdre,{e)  continuing  his  court  open,  holding  the  parties,  jurors,  &c.  present 
in  attendance,  until  the  constable  shall  summon  from  the  town  the  num- 
ber of  jurors  wanted.(l)  This  new  venire  is  to  be  in  the  same  form  as 
that  given  ante,  882,  with  this  difference,  that  instead  of  the  full  number  of 
jurors  originally  wanted,  it  commands  the  constable  to  summon  '*  three 
good  and  lawful  men,  4^*/'  (or  other  number  wanted,)  "  to  make  so  ma* 
ny  of  a  jury ^  ^P  The  justice  may,  if  necessary,  issue  this  process  from 
time  to  time,  til)  there  be  a  full  jury.  On  the  jurors'  appearing  upon  the 
new  venire^  they  are  called  and  sworn  without  being  ballotted  for,  though 
subject  to  the  same  challenges  as  regular  jurors. 

If  no  jarors  appepr,  or  none  are  found  competent,  or  if  the  venire  is 
quashed,  or  not  returned,  or  the  array  challenged  for  good  cause,  &c.,  a 
new  venire  must  be  issued  from  time  to  time,  until  a  jury  is  obtained 
qualified  to  try  the  cau8e.((/)  In  such  case,  the  second  venire  will  be 
deemed  the  process  of  the  party  demanding  the  first,  who,  consequently, 
will  have  no  right  to  object  to  any  error  therein,  (e)  A  defendant  is  not 
entitled  to  a  nonsuit^  because  the  venire  is  not  returned  at  the  time  ap- 
pointed for  trial ;  another  venire  may  be  issued  ;  and  if  the  defendant 
does  not  demand  it,  but  goes  to  trial  before  the  justice,  it  is  a  waiver  of 
the  trial  by  jury.(/)  The  party  demanding  the  jury  process  cannot  ob- 
ject to  the  form  of  it.(^)  It  should  preserve  the  characters  of  the  par- 
ties, as  mentioned  ante,  456,  7 ;  but,  in  a  proceeding  against  joint  debt- 
ors, the  venire  need  only  mention  the  names  of  those  who  are  duly  and 
personally  served  with  process,  and  who  appear  in  court.  (A)  Every  de- 
fect in  a  venire  is  cured,  if  the  party  go  to  trial  upon  it  without  objection.(t) 

OF   CHAIiLENGES. 

Before  the  jury  are  sworn,  if  a  party  have  any  objection  either  of  in- 
terest, or  favor,  or  for  other  cause,  against  the  constable  summoning  them, 
or  any  of  the  jurors,  whether  originally  summoned  as  such,  or  called  as 
talesnieny  he  must  state  his  objection  to  the  justice,  which  is  called  a  chal- 
lenge.    A  challenge  is  of  two  kinds :  1.  To  the  array,  2.  To  the  polls. 


(b)  2  R.  S.  174,  §  101.  (/)  7  John.  198. 

(c)  Id.  §  102.  (g)  2  Caines,  134. 
(1)  Vid.  2  Cainet,  184.    2  John.  9.  (X)  4  John.  222. 

(i)  Id.    Vid.  7  John.  198.    8  id.  460.  («)  2  Caines,  134.    3  id.  275. 
(«)  2  Caines,  184. 
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1.  A  challenge  to  the  array  is  aii  objection  to  all  the  jurors  returned 
by  the  constable  collectively ;  not  for  any  defect  in  them,  but  for  some 
partiality  or  default  in  the  constable  who  summoned  the  jury.(j) 

This  challenge  to  the  array  is  two  fold,  viz.  a  principal  challenge^  aod 
a  challenge  to  the  favor.  The  following  are  the  most  usual  grounds  of 
a  principal  challenge  to  the  array :  viz.  that  the  party  nominated  any 
juror  summoned ;  that  the  constable  is  liable  to  be  distrained  upon  by  the 
party,  or  is  his  servant,  counsellor  or  attorney,  or  acts  as  his  advocate,(i) 
unless  indeed  the  parties  agree  that  he  should  summon  the  jury  notwith- 
standing such  objection  exist ;(/)  or  if  the  constable  be  any  ways  interest 
ted,  (against  the  party  challenging)  in  the  question  to  be  tried,  and  thi% 
whether  it  be  in  the  cause  to  be  tried,  or  in  any  other  cause,  or  matter, 
depending  on  the  same  point  of  controversy  ;  or,  if  he  has  been  god*fatlier 
to  the  party's  child,  or  the  party  to  his,  or  if  either  party  has  broogfat  u 
action  against  the  constable  ;  or  there  be  any  action  depending  betweoi 
him,  and  the  party,  (whether  as  plaintiff  or  defendant)  which  imfrfiei 
malice,  such  as  slander,  battery,  and  the  like.  Another  cause  is»  that  he 
is  an  inhabitant  of  a  town,  or  a  freeman,  or  member  of  a  corporation  or 
city,  which  is  to  be  benefitted  by  a  part  of  the  penalty  going  to  the  poor, 
&LC.{in)  And  consanguinity  {relation  hy  blood)  Between  the  constable 
and  party,  however  remote,  is  also  a  principal  cause  of  challenge.  Evea 
relationship  in  the  ninth  degree,  has  been  held  a  sufficient  objectioa 
So  affinity  by  marriage,  between  the  party  and  the  constable's  coosiot  or 
the  constable  and  the  party's  cousin,  has  been  held  a  ground  of  princi- 
pal challenge,  but  the  challenge  must  show  how  they  are  related.(») 
Even  if  strangers  make  the  panel,  without  the  interference  of  the  party 
in  the  cause,  or  his  agent  or  friend,  though  it  be  not  favourable  to  one 
side  or  the  other,  yet  it  is  a  principal  cause  of  challenge  to  the  array  ;(o) 
and  Chief  Justice  Pennington  gives  this  good  advice ;  that  the  constable 
should  be  very  careful,  and  not  suffer  any  person  to  suggest  any  thing  to 
him  about  the  panel,  and  by  all  means  to  disregard  it,  if  they  8hoQld.(p) 

The  above,  and  other  grounds,  which  raise  such  a  manifest  presamp* 
tion  of  partiality  as,  if  true,  to  set  aside  the  array,  are  principal  causes  of 
challenge.(9)  But  where  the  cause  is  for  interest,  partiality,  or  affini^, 
the  party  cannot,  of  course,  object  or  challenge  to  the  array,  or  to  iht 


( j)  Co.  Litt  156, 158. 3  Bl.  Com.  359.    and  cases  there  cited.    Vid.  alto  Gnk 
(£)  10  John  107.    Cowp.  112.  Prac.  Sd  ed.  301, 2. 

(I)  10  John.  107.  ^  (o)  Penning,  on  Small  Cauiet,  ICT. 

^0.  litt " 

challenge,  vid.  Bac.  Abr.  tit  Jones,  (£)       (g)  Co.  litt.  156. 


rm)  2  id.  194.    3  Burr.  1847.  Co:  Litt  156, 


\)  For  most  of  the  above  causes  of       (v)  Penning  on  Small  Caates,  167. 
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polls,  unless  the  bias  is  against  him.  It  does  not  lie  in  his  mouth  to  chal- 
lei^,  because  the  interest,  &;c.  is  in  his  favor ;  nor  has  a  justice  a  right 
to  challenge  a  panel  of  jurors,  and  issue  a  new  venire  on  his  own  mo- 
tion, without  an  objection  by  the  party,(r)  and  so,  I  presume,  of  any 
other  challenge.  But  a  justice  may,  on  his  own  motion,  challenge  and 
set  aside  a  juror  for  intoxication ;  indeed  it  is  his  duty  to  do  so,  if  the  in* 
toxication  be  apparent.    2  Cowen,  430. 

A  challenge  to  the  array  for  favor  is,  for  facts,  which  are  not  deemed 
in  themselves  conclusive  evidence  of  partiality,  but  which  imply  at  least 
a  probability  of  bias  or  partiality  in  the  constable,  and  from  which  the 
triers  may  infer,  that  the  officer  is  not  indifferent  ;(s)  as  if  there  is  a  re- 
latioD  by  marriage  between  the  cousin  or  son  of  the  constable,  and  the 
party ;(/)  that  ttie  party  is  subject  to  be  distrained  on  by  the  constable ; 
or  that  the  constable  hath  an  action  of  debt,  or  the  like,  against  the 
party ;(»)  that  the  constable  and  party  are  fellow  servants  ;(v)  or  the 
party,  servant  to  the  constable  ;{w)  and  so  of  any  cause,  from  which  the 
triers  may  infer  that  he  is  not  entirely  indifferent  between  the  parties. 

If  the  challenge  to  the  array  be  found  against  the  party,  he  may  yet 
have  his  challenge  to  the  polls ;  but  neither  party  shall  take  a  challenge 
to  the  polls,  which  they  might  have  had  to  the  array,  (a:) 

2.  A  challenge  to  the  polls  is  an  exception  to  one  or  more  of  the  jurors  or 
ialeimen,  who  have  appeared,  individually  ;  and  this  is  either  a  principal 
challenge^  or  a  challenge  to  the  favor  of  the  juror,  &c.  objected  to.  The 
same  causes,  whether  principal,  or  to  the  favor,  which  we  have  seen  will  set 
aside  the  array,  are  equally  valid  against  the  individual  juror,  so  far  as  they 
apply.  But  it  is  provided  by  statute  that  on  the  trial  of  every  action  in  which 
a  town  shall  be  a  party,or  be  interested,  the  electors  and  inhabitants  of  such 
town  shall  be  competent  witnesses  and  jurors,  except  that  in  suits  and  pro- 
ceedings by  and  against  towns,  no  inhabitant  of  either  town  shall  be  a 
juror.(y)  So,  on  the  trial  of  every  action  in  which  a  county  shall  be  in- 
terested,  the  electors  and  inhabitants  of  such  county  are  competent  wit- 
nesses and  jurors. (t)  It  is  further  provided  by  statute  that  no  inhabitant 
of  any  town,  city,  or  county,  shall  be  disqualified  as  a  juror  or  witness  in 
any  cause  brought  to  recover  any  penalty  or  forfeiture,  on  the  ground 
that  such  penalty  or  forfeiture  is  to  be  applied  for  the  benefit  of  such 


(r)  15  John.  469.  («)  Dyer,  867,  pi.  40. 

(a)  Co.  Litt  156.    Vid.  Grab.  Pmc.  (w)  Cro.  Eliz.  681. 

9d  ed.  302.  (x)  Co.  Litt.  156,  b.    Id.  157,  b. 

(0  Id.  and  vid.  Penning,  on  Small  (y)  1  U.  S.  350,  §  4. 

Caoiei,  169.  {z)  Id.  876,  §  4. 

(ii)  Co.  Litt  156. 
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town,  city,  or  coonty,  or  for  the  benefit  of  the  poor  thereof;  nor  ahaU  aay 
officer,  on  such  ground,  be  disqualified  from  serving  any  process  for  the 
summoning  of  a  jury  in  such  cause. (a)  In  penal  actions  for  the  recove- 
ry of  any  sum,  it  is  not  a  good  cause  of  challenge  to  the  jurors  summoned 
or  to  any  officer  summoning  them,  that  such  juror  or  officer  is  liable  to 
pay  taxes  in  any  town  or  county  which  may  be  benefitted  by  such  re- 
covery. (6) 

The  following  are  some  of  the  causes  of  principal  challenge  to  the  poUs^ 
viz :  that  the  juror  does  not  possess  the  necessary  qualifications  prescribed 
by  statute  ;(c)  that  he  is  an  alien  i{d)  (but  this  is  no  objection  after  verdict 
upon  a  writ  of  error,)  (e)  that  he  is  within  the  age  of  twenty-one  years ;(/) 
or  that  he  is  an  idiot  or  lunatic.(g')  But  a  matter  which  merely  exen^ 
a  man  from  serving  on  a  jury,  and  does  not  incapacitate  him,  can  never 
be  a  cause  of  challenge ;  and  it  is  said,  that  if  a  person  thus  exefftpted,  be 
summoned  and  appear,  he  cannot  excuse  himself  from  serving  on  the  jaiy, 
if  there  be  not  a  sufficient  number  of  jurors  without  him.  (A)  The  above 
is  called  a  challenge  propter  defectum.  There  is  another  kind  of  princi- 
pal challenge  to  the  polls,  called  challenge  propter  affecttim^  by  reason  of 
some  supposed  bias  or  partiality.  Thus  it  is  principal  cause  of  challenge, 
that  the  juror  has  before  given  an  opinion  on  the  subject  in  controver- 
sy ;(t)  but  not  where  he  expresses  a  conditional  opinion  merely,  as  when 
a  juror  said  that,  '*  if  the  reports  of  neighbors  were  correct,  the  de/endaot 
was  wrong  and  the  plaintiff  was  right.''(^')  It  is  also  principal  cause  of 
challenge,  that  the  juror  is  of  kin  to  either  party  within  the  ninth  de- 
gree ;(&)  or,  according  to  Lord  Coke,  however  remote  the  kindred ;(/) 
that  there  is  affinity,  or  alliance  by  marriage,  between  the  juror  and  one 
of  the  parties,  if  such  affinity  continue,  or  thero  be  issue  of  the  marriage 
alive ;  (for  otherwise  it  would  be  but  a  challenge  to  the  favor  ;(0i)  so,  that 
the  juror's  father  had  married  the  defendant's  brother's  widow,  the  father 
being  dead  at  the  time  of  the  trial,  is  no  ground  for  principal  challenge  ;(si) ) 
that  the  juror  is  god-father  to  the  party's  child,  or  the  party  god-iather  to 
the  juror's  child  ;  that  the  juror  has  land  which  depends  upon  the  same 
title  as  the  land  in  question  ;  and  so  in  all  other  cases  whero  the  juror 
has  an  interest  in  the  action,  diroct  or  collateral  ;(o)  that  the  juror  has 


(a)  2  R.  S.  454,  §  2.  (j)  8  Id.  445,  But  Vid.  4  Wea.  239. 

(6)  Id.  340,  §  58.  6  Cowen,  559.    7  Id.  108.    1  John.  316. 

(c)  Vid.  ante,  881,  note,  1.  1  Cowen,  432. 

(dS  Co.  Litt.  156.    6  John.  832.    4        {k)  3  Bl.  Com.  363. 

Dall.353.  (0  Co.  Litt.  157. 

(t)  4  Dall.  853:  (m)  Co.  LiU.  157. 

(/)  Co.  Litt  157.  (n)  7  Cowen,  478,  and  Vid.  note, 

(g)  Gilb.  C.  B.  95.  (o)  Vid.  3  Burr.  1847.    2  John.  1$4. 

(4)  Vid.  Grah.  Prac.  2d  ed.  303.  5Masf.  R.  90.    2  South.  686. 
(i)  1  John.  316. 
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before  given  a  verdict  in  the  same  cause,  or  upon  the  same  title  or  mat- 
ter, though  between  other  parties  ;  that  he  was  chosen  arbitrator  in  the 
same  causC)  by  one  of  the  parties,  and  had  entered  upon  an  examination 
of  it ;  but  otherwise  if  he  were  chosen  indifferently  by  both  parties ;  that 
he  is  counsellor,  servant  or  of  fee,  of  either  party  ;{p)  that  he  is  tenant 
of  either  party  ;{q)  that  he  is  of  the  same  society  or  corporation  with 
either  party  ;(r)  (aUhough,  in  a  recent  case,  it  was  held  to  be  no  ground 
of  challenge  to  a  juror,  that  he  was  n.  freemason,  where  one  of  the  parties 
to  the  suit  was  z,  freemason^  and  the  other  not  ;{s)  )  but  that  he  is  his  fel- 
low servant,  is  but  a  challenge  to  the  favor ;(/)  that  he  has  taken  infer- 
oiation  of  the  case,  before  he  is  sworn.(u)     So,  also,  it  is  principal  cause 
of  challenge  to  a  juror,  that  since  he  has  been  returned,  he  has  eaten  or 
drunk  at  the  expense  of  one  of  the  parties  ;(t;)  (but,  that  one  of  the  par- 
ties has   lately  been  entertained  at  the  juror's  house,  is  only  matter  of 
challenge  to  the  favor  ;(u?) )  that  one  of  the  parties  has  labored  the  juror, 
and  given  him  money  or  other  thing  for  his  verdict ;  but  if  the  party  only 
labor  the  juror  to  appear  and  act  conscientiously,  it  is  no  matter  of  chal- 
lenge whatever ;  that  an  action,  implying  malice  or  displeasure,  is  pend- 
ing between  the  juror  and  one  of  the  parties ;  but  if  not  implying  malice, 
&c.  it  is  but  matter  of  challenge  to  the  favor.(a:)     Another  kind  of  prin- 
cipal challenge  to  the  polls  is  called  challenge  propter  delictum :  which  is 
an  objection  that  the  juror  has  been  convicted  of  an  infamous  crime,  that 
is,  a  crime  punishable  with  death  or  imprisonment  in  a  state  prison  ;(y) 
but  in  this  case  the  competency  of  the  juror  is  generally  restored  by  a 
free  pardon. 

The  causes  of  challenge  to  the  polls  for  favor  are  indefinite.  Jurors 
should  in  this  respect  be  free  from  all  manner  of  exception. (z)  Such  is 
the  purity  of  our  law,  that  no  man  shall  have  his  cause  tried  by  a  juror, 
against  whom  he  can  raise  a  reasonable  ground  of  suspicion,  as  to  his  in- 
difference. There  are  a  thousand  strings  by  which  the  human  heart 
may  be  touched,  and  passions  by  which  it  may  be  affected,  that  are  not 
reducible  to  any  general  rule.  These  may  bias  the  mind  as  much,  and 
sometimes  more,  than  circumstances  which  raise  more  evident  presump- 
tion of  partiality.  Close  and  intimate  habits  of  friendship  with  one  of 
the  parties,  will  frequently  cause  a  stronger  bias  in  the  mind,  than  more 
open  causes ;  and  this  is  the  more  dangerous,  as  it  often  hath  a  secret 


(p)  Co.  Litt.  157.  (tt)  2  Hale,  306. 

(g)  Gilb.  C.  B.  d5.  (v)  Co.  Litt.  157. 

(r)  3  Bl.  Com.  863.  ho)  3  Salk.  81. 

(0  13  Wen.  9.     Vid.  the  remarks  of  (x)  Co.  LiU.  157. 

C.  J.  Savage,  id.  22.  ly)  2  R.  S.  587,  §  82. 

(t)  Co.  Litt  157.  («)  2  Joha.  194. 
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unknown  efTect  upon  the  mind  that  the  juror  himself  is  no  way  sensible 
of,  and  therefore  takes  no  pains  to  guard  against.  If  it  can  be  proved 
by  ihc  conduct  or  conversation  of  the  juror,  that  he  hath  an  inclinaiioo 
in  favour  of  one  parly  more  than  another;  or  any  enmity  between  the 
juror  and  one  of  the  parties;  or  a  family  dispute  between  them,  all  these 
and  numberless  other  causes  arc  sufficient  to  be  put  to  triers,  to  declare 
the  indiflference  or  unindifTercncc  of  the  juror.  Any  circumstance  which 
can  be  raised,  showing  that  the  juror  is  not  wholly  free  from  a  reasona- 
ble suspicion  of  bias,  is  sufficient  for  the  triers  to  set  him  aside  ;  and  this 
they  should  do,  where  they  arc  in  doubt  as  to  whether  the  juror  is  indif- 
ferent, (o)  These  causes  of  challenge  to  the  favor,  very  frequently 
happen  from  circumstances  which  no  way  impeach  the  juror.  It  is  do 
dishonour  to  be  the  intimate  friend  and  companion  of  any  man  in  good 
credit,  nor  is  it  any  offence  to  resent  injuries,  and  differ  with  a  man  that 
treats  you  ill ;  nor  is  it  any  impeachment  of  a  man,  that  on  two  of  bis 
neighbors*  differing,  he  should  feel  an  inclination  that  one  should  prevail 
over  the  other ;  yet  in  either  of  these  cases,  a  person  thus  circumstanced, 
cannot  be  said  to  stand  free  from  a  suspicion  of  bins.  (A)  The  causes  of 
favor  arc  infinite  ;(c)  and  with  regard  to  all  cases  of  challenges  to  the 
favor,  in  the  strong  and  emphatic  language  of  Lord  Coke,(c/)  *'Tke  rule 
of  law  is,  that  the  juror  must  stand  indifferent,  as  he  stands  unsworn.* 

Concerning  the  time  when  a  challenge  is  to  be  made. 

No  challenge,  either  to  the  array  or  to  the  polls,  can  be  made,  before 
a  full  jury  have  appeared. (c)  If  you  have  divers  causes  of  challenge  to 
the  array,  or  to  the  polls,  they  must  ail  be  made  at  once,  and  cannot  be 
tried  separately.  If  one  party  challenge,  and  the  juror  be  found  indificr- 
ent,  the  other  party  may  then  challenge.  After  you  have  taken  a  chal- 
lenge to  the  poll,  you  cannot  challenge  the  array ;(/)  but  a  challenge  to 
the  array  may  be  made  at  any  time  before  one  of  the  jurors  sworn,  and 
a  challenge  to  the  polls  at  anytime  before  the  juror  challenged  is  sworn; 
{g)  but  after  he  is  sworn  it  is  then  too  latc.(A)  It  is  immaterial  which 
parly  challenges  first ;  but  the  party  who  first  begins  to  challenge,  roust 
finish  all  his  challenges,  before  the  other  begins ;  otherwise  he  is  precluded 
from  making  any  other  challenges.  Also,  the  challenges  of  the  party 
who  challenged  first,  shall  be  first  tried.(i) 


(a)  4  C.  H.  Recorder,  81.  (e)  2  Hawk.  c.  48,  §1. 

(6)  Vid.  Penning,  on  Small  Causes,  (/)  Co.  Litt.  158,  a. 

172,  3.  (g)  Penning,  on  Small  Causes,  ITO. 

(c)  Co.  lilt  167,  b.  (A)  17  John.  133. 

U  Id.  (0  " 
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Concerning  the  manner  of  makings  and  trying  the  challenge. 

If  the  challenge  be  a  principal  one,  either  to  the  array  or  the  polls j  the 
cause,  or  facts  which  are  the  ground  of  challenge,  must  be  stated  to  the 
justice  in  writing  or  by  parol,  whereupon  the  opposite  party  may  either 
take  issue  by  denying  the  truth  thereof,  or  demur,  upon  which  a  joinder 
in  demurrer  follows,  as  in  pleading. (J)  A  demurrer  admits  the  facts,  as 
in  other  cases,  and  presents  a  mere  question  of  law  to  be  determined  by 
the  Qiagistrate,  and  this,  whether  the  challenge  be  to  the  array,  or  to  the 
polls.  (At) 

A  principal  challenge,  either  to  the  array  or  to  the  polls,  is  tried  by  the 
justice  alone,  on  the  oath  of  witnesses,  who  are  sworn  in  this  form : 

Form  of  oath  to  witness  upon  trial  of  a  ckattenge. 

You  do  swear  that  yc3U  will  true  answer  make  to  such  questions  as 
may  be  put  to  you,  touching  the  challenge  depending. 

The  juror  himself  may  be  sworn  and  examined  to  any  point,  which 
doth  not  tend  to  his  infamy  and  disgrace,  to  discredit  or  dishonor  him,  or 
subject  him  to  punishment. (Z)  Thus,  he  may  be  asked  whether  he  is  a 
freeholder  or  not;(ffi)  or  whether  he  hath  given  his  opinion,  and  the  like, 
but  not  whether  he  hath  been  convicted  and  punished  for  an  infamous 
crime. (n)  In  case  the  juror  is  himself  sworn,  the  oath  to  be  adminis- 
tercd  may  be  in  the  following  form  : 

Form  of  oath  to  juror  upon  the  trial  of  a  ckailetige. 

You  do  swear  that  you  will  true  answer  make  to  such  questions  as 
may  be  put  to  you,  touchin;;  your  competency  as  an  impartial  juror  be- 
twecn  A.  B.  plaintiff  and  C.  D.  defendant. (o) 

If  the  challenge  be  to  the  array,  for  favor  in  the  constable,  the  party 
states  to  the  justice,  generally,  that  he  challenges  the  array  for  favor  in 
the  constable  ;  to  w|iich  the  other  party  cannot  demur,  but  must  take  is- 
sue upon  it.  This  ijs  then  tried  in  the  manner  we  shall  presently  notice, 
and  the  finding  of  the  triers  is,  in  terms,  that  the  constable  is  either  indif- 
ferent or  not  indifferent,  between  the  parties,  which  is  followed  by  the 
judgment  of  the  justice,  that  the  panel  be  quashed  or  affirmed,  according 
to  the  finding  of  the  triers. 


(j)  3  Wood.  Lee.  346, n.  (1.)  and  vid.  (t»)  16  John.  180. 

ante,  831  to  834.    6  Cowen,  655.    7  id.  (n)  Vid.  cases  cited  Bac.  Abr.  tit.  Ju- 

108.  Ties,  (£.)  12.    Vid.  also  Goodwin's  Trial, 

(k)  9  John.  260     7  Cowen,  108.  37,  &c.     16  John.  180. 

it)  Co.  Litt  158.     r  Salk.   153.    19  (o)  Vid.  Goodwin's  Trial,  37. 
John.  US. 
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If  issue  be  joined  on  a  challenge  to  the  array,  for  flavor,  the  justice  mayi 
in  his  discretion,  appoint  two  triers  from  among  the  jury  or  other  good 
men,(/>)  whose  duty  it  is  to  try  the  question  presented,  and  report  their 
finding  to  the  justice. 

Form  of  the  oath  of  triers,  on  a  challenge  to  the  array  for  favor. 

You  do  swear  that  you  will  well  and  truly  try  this  issue  of  challenge, 
to  the  array  of  jurors  in  this  suit,  between  James  JacksoUf  plaintiff,  and 
Richard  Roe,  defendant,  and  a  true  finding  make  according  to  evidence. 

If  a  challenge  to  the  polls  be  for  favor,  the  party  challenging  states  to 
the  justice,  that  A.  B.,  the  juror  called,  is  not  indifferent  between  the  par' 
ties,  for  which  cause  he  challenges  him  ;  and  if  the  opposite  party  deny 
this,  the  proceeding  is  as  follows:  If  a  juror  is  challenged  before  anyone 
of  the  panel  be  sworn,  two  triers  shall  be  appointed  as  we  mentioned 
before,  who  shall  proceed  to  try  him  as  above  directed ;  and  if  be  be 
found  indifferent  and  sworn,  he  and  the  two  triers  shall  try  the  next  juror 
challenged  ;  and  as  soon  as  two  jurors  be  found  indifferent,  the  first  two 
triers  shall  be  discharged ;  and  if  there  be  any  more  challenges,  the  two 
jurors  tried  and  found  indiflercnt  shall  try  the  rest.  If  two  jurors  are 
sworn  before  the  challenge  is  made,  they  are  sworn  as  triers  in  all  cases, 
but  if  one  be  sworn  without  challenge,  and  the  next  be  challenged,  two 
triers  must  be  appointed  and  sworn  with  the  first,  who,  together  with 
him,  constitute  the  triers ;  the  two  persons  selected  for  that  purpose  to  be 
discharged  as  before  mentioned,  on  two  jurors  being  found  indifferent(9) 

Form  of  the  oath  of  triei^SfOn  a  challenge  to  the  polls  for  favor. 

You  do  swear  that  you  will  well  and  truly  try,  and  truly  find,  whether 
A.  B.,  the  juror  challenged,  stands  indifferent  between  James  Jackson, 
plaintiff,  and  Ricliard  Roe,  defendant,  in  the  issue  of  challenge  about  to 
be  tried.(r) 

The  triers  then  sit  and  hear  the  evidence,  the  witnesses  being  sworn, 
according  to  the  form  before  given.  They  ought  conscientiously  to  de- 
termine ;  and  if,  from  the  evidence  given,  they  think  there  is  reasonable 
ground  of  suspicion,  that  the  juror  challenged  doth  not  stand  wholly  in- 
different between  the  parties,  they  ought,  without  doubt  or  hesitation,  to 


(p)  9  John.  260.  cases  there  cited.    Grab.  Prac.  2d  ed. 

(9)  Vid  Penning,  on  Small  Causes,  173,    307,  and  the  cases  there  cited. 
4.    Bac.  Abr.  Ut.  Juries,  (£)pl.  12,  and        (r)  1  Salk.  152,  pi.  1.    Vid.  CUrk't 

Assist  ed.  of  1834,  p.  246. 
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find  the  cballeDge  t^-ue;  and  on  the  other  hand,  if  they  think  from  the 
evidence  that  the  juror  stands  entirely  free  from  any  reasonable  suspi- 
cion of  bias,  they  will  find  the  challenge  not  true.{s) 

If  a  challenge  be  properly  taken,  it  is  the  duty  of  the  justice  to  receive 
and  determine  it ;  and  where  a  challenge  is  improperly  overruled  by  the 
justice,  though  the  party  afterwards  go  to  trial,  it  is  no  waiver  of  the 
objection,  but  the  judgment  will,  notwithstanding,  be  reversed. (i) 

For  a  full  collection  of  the  English  and  American  cases  relating  to  the 
subject  of  challenges,  vid.  1  Cowen,  426  to  442,  in  note^  from  which 
most  of  the  foregoing  remarks  are  extracted. 

Of  proceedings  wlien  a  sufficient  number  of  jurors  appear. 

When  a  sufficient  number  of  unexceptionable  jurors  appear,  after  all 
challenges  (if  any)  are  heard  and  determined,  they  are  next  sworn  in  the 
the  following  form : 

Form  of  juror's  oath. 
You  do  swear  well  and  truly  to  try  the  matter  in  difference  between 
James  Jackson,  plaintiff,  and  Richard  Roe,  defendant,  and  unless  dis- 
charged by  the  justice,  a  true  verdict  to  give  according  to  evidence.(u) 

In  conducting  the  evidence,  the  party  who  hath  the  affirmative  begins. 
This  is  generally  the  plaintifi",  unless  the  defendant  contents  himself  with 
pleading  affirmatively  some  special  plea,  without  joining  with  it  the  gen- 
eral issue.  After  the  party  thus  holding  the  affirmative,  goes  through, 
the  adverse  party  follows ;  when  he  is  done,  the  party  having  the  affir- 
mative will  be  permitted  to  give  evidence  to  rebut  the  testimony  of  his 
adversary,  and  impeach  the  credit  of  his  witnesses  ;  and  then  the  other 
party  the  same.  In  practice,  it  is  usual  for  one  party  after  the  other  to 
examine  what  witnesses  they  choose,  until  they  are  both  through  with 
their  evidence. (r)  The  statute  prescribes  the  following  form  of  oath  to 
be  administered  to  witnesses  :{w) 

Form  of  oath  to  be  administered  to  witness. 
You  do  swear,  that  the  evidence  you  shall  give  relating  to  the  matter 
in  d  ffercnce  between  James  Jackson,  plaintiff,  and  Richard  Roe,  defend- 
ant, shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

After  the  evidence  is  closed,  the  parties,  by  themselves  or  counsel,  may 
make  such  observations  to  the  jury  as  are  applicable  to  their  case  ;  the 


is)  Penning,  on  Small  Causes,  174.  (d)  Pennine,  on  Small  Causes,  175. 

(0  1  John.  316.  (to)  2  R.  S.  174,  §  108. 

(u)  2  R.  S.  174,  §  103. 
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party  holding  the  affirmative  to  close  the  argument.(a:)  Thii  is  the  nat- 
ural  order  of  the  trial,  either  before  the  justice  or  jury. 

During  the  trial,  after  the  jury  are  sworn,  the  parties  may  agree  to 
\(rithdra\v  a  juror.  This  is  usually  done  on  the  recommendation  of  the 
justice,  in  cases  where  it  is  doubtful  whether  the  action  will  lie,  or  where 
the  justice  intimates  an  opinion,  that  under  the  peculiar  circumstances  of 
the  case,  the  action  should  proceed  no  further.  It  was  at  one  time  sup- 
posed that  this  could  not  be  done  without  consent ;  and  on  doing  so,  it 
was  held  that  each  party  paid  his  own  costs.  It  is  now,  however,  well 
settled  that  courts  may,  in  the  exercise  of  a  sound  discretion,  allow  a  ju- 
ror to  be  withdrawn,  and  still  retain  the  cause  for  trial,  instead  of  noo- 
suiting  a  plaintiff  for  a  defect  in  his  proof:  as  in  case  of  surprise  or  mis- 
take on  his  part  in  the  preparation  of  his  cause  for  trial ;  and  this,  even 
where  the  defendant  has  not  wilfully  misled  the  plaintiff.  It  seems  abo 
that  the  withdrawing  of  a  juror  by  consent,  is  no  bar  to  a  future  acttoD 
for  the  same  cause.  And  discharging  a  jury,  by  consent,  does  not  termi- 
nate the  suit ;  and  is,in  this  respect,  like  the  wilhdrawingof  a  juror.(y)(l) 

After  the  evidence  is  closed  on  both  sides,  and  before  the  cause  is  sub- 
mitted to  the  jury  by  the  parties,  it  frequently  becomes  a  question,  whe- 
ther either  party  may  call  further  testimony  in  the  cause.  After  the 
cause  is  finally  submitted  either  to  the  justice  or  jury,  it  is  then  clearly 
too  late.  At  any  time  before  this,  or  at  any  time  before  the  counsel  oo 
both  sides  have  closed  their  arguments,  it  is  discretionary  with  the  jus- 
tice, either  to  admit,  or  reject  such  further  testimony ;  and  if  such  discre- 
tion be  exercised  properly,  either  in  receiving  or  refusing  it,  the  judgment 
will  not  for  that  reason  be  reversed.    It  can  never  be  claimed  by  either 


(1)  It  is  provided  by  statute,  2  R.  S.  158,  §  1,  that  where  no  special  provisioa  b 
otherwise  made  by  law,  justices*  courts  shall  be  vested  wiih  all  the  necessary  pow- 
ers which  are  possessed  by  courts  of  record  in  this  state.  I  have  been  unable  t» 
find  any  thing  in  the  statute  prohibiting,  in  justices*  courts,  the  well  established 
practice  in  courts  of  record  of  withdrawing  a  juror,  and  hence  conclude  ibat  the 
practice  is  applicable  to  the  former  courts.  There  can  be  no  doubt  that  the  bene- 
fits and  advantages  to  be  derived  from  the  practice  apply  with  as  much  force  lo 
one  court  as  the  other.  The  only  difficulty  which  suggests  itself  to  my  mind,  if, 
that  the  statute  has  made  no  express  provision  for  the  adjournment  of  a  cause  afler 
the  trial  has  commenced,  and  yet  this  power  is  very  properly  exercised  in  many 
cases,  from  necessity  ;  instance  an  adjournment  upon  the  issuing  of  an  attachment 
for  a  witness,  which  may,  without  doubt  be  done  after  the  trial  has  commenced, 
especially  if  notice  of  an  intention  to  apply  is  previously  given.  So,  where  a  juror 
is  withdrawn,  a  justice  would,  from  the  necessity  of  the  case,  be  authorized  lo  ad- 
journ the  cause  ;  at  all  events,  there  would  be  no  impropriety  in  holding  the  cause 
open  a  sufficient  length  of  time  to  enable  the  plaintiff  to  supply  the  deficiency  in 
his  testimony,  say  twenty-four  hours,  or  some  short  period. 

(x)  Id.  the  cases  there  cited.    Vid.  also  6  Cur. 

(y)  Vid.  Grab.  Prac.  2  ed.  291,  and    &  Payne,  230. 
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party  at  the  trial,  as  a  matter  of  strict  right  to  open  the  cause  to  proof,  af- 
ter full  opportunity  has  been  given  to  each  side  to  be  heard,  and  the  testi- 
mony has  been  regularly,  and  by  mutual  consent  closed.  The  subse- 
quent admission  of  testimony  must  rest  in  the  discretion  of  the  court, 
duly  exercised  according  to  the  circumstances  of  the  case.(z)  If  the  op- 
posite party  be  present,  with  his  witnesses  and  proofs,  it  will  t>e  reasonfi- 
ble  to  receive  the  additional  testimony  offered  ;  for  then,  no  injury  can 
result  to  him  ;  but  if,  after  the  party  offering  the  testimony,  declares  he 
has  done  with  the  examination  of  witnesses,  and  the  opposite  party,  or 
his  witnesses  have,  in  consequence  of  this,  left  the  court,  it  would  be  un- 
reasonable to  receive  such  additional  testimony,  unless  the  opposite  party 
and  his  witnesses  are  first  recalled.  Witnesses  are  not  bound  to  stay 
after  the  parties  have  declared  that  they  have  done  with  the  proofs,  for 
this  is  equivalent  to  a  discharge  of  the  witnesses.  The  admission  of  the 
supplemental  proof,  is  in  fact  a  fresh  trial  of  the  cause,  and  unless  the  party 
have  full  opportunity  to  bo  present  with  his  witnesses,  to  repel  the  testi- 
mony, if  in  his  power,  he  has  just  cause  to  complain  on  the  ground  of 
8urprise.(a)  On  the  other  hand,  where  the  counsel  for  the  defendant 
bad  summed  up  to  the  jury,  and  while  the  plaintiff's  counsel  was  pro- 
ceeding to  close  the  argument  on  his  part,  the  defendant's  counsel  stated 
to  the  judge,  that  he  had  just  discovered  some  material  testimony  on  his 
part,  which  he  offered,  but  the  judge  rejected  it,  supposing  that  he  had 
no  discretion,  none  of  the  objections  above  stated  appearing ;  it  was  held 
erroneous,  and  the  verdict  accordingly  set  aside.(&)  There  is,  perhaps, 
generally  danger  of  injustice,  in  allowing  the  examination  of  witnesses  to 
be  renewed,  after  both  parties  have  rested.  Witnesses,  who  generally 
attend  with  reluctance,  and  can  with  difHculty  be  depended  on  as  being 
in.  court  on  the  call  of  the  cause,  and  during  the  trial,  are  apt  to  seiz'? 
on  such  a  crisis,  as  an  entire  absolution  from  further  attendance,  and  re- 
tire from  court.  The  question  whether  the  examination  shall  be  opened,  is, 
therefore,  often  very  far  from  standing  merely  upon  a  waste  of  the  timo 
of  the  court,  or  a  mistaken  omission,  or  a  new  discovery  of  evidence  on 
the  side  proposing  to  open  the  case.  It  may  work  a  material  wrong  to 
the  opposite  party,  who  is  thus,  perhaps,  left  unable,  even  by  his  own  de- 
position, to  explain  wherein  he  is  to  suffer.  To  him  it  is  many  times  of 
peculiar  importance,  that  all  the  testimony  should  be  heard,  while  his 
witnesses,  and  his  entire  means  of  private  and  public  explanation  are 
present,  or  within  his  immediate  reach.    "Yet,  in  all  cases,  it  is  a  matter 


(t)  2  John.  Gas.  819,  par  Kent  J. 
(a)  Id. 


(6)  7  John.  306. 
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of  discretion  with  the  justice,  in  any  stage  of  the  cause,  before  the  jaiy 
shall  have  retired,  to  allow  the  re-examination  of  witnesses,  and  perhaps 
receive  additional  witnesses ;  and  it  is  generally  taken  as  quite  a  hard 
measure  of  justice  when  he  refuses,  (c) 

Occasionally,  the  delay  of  a  trial,  and  even  the  discharge  of  a  jury  be- 
comes necessary,  in  order  to  complete  the  examination  of  a  witness. 
Thus,  if  a  witness  be  seized  with  sudden  illness,  so  that  a  full  examina- 
tion cannot  be  had,  the  true  course  seems  to  be  for  the  party  to  move  a 
postponement  of  the  trial,  which  it  is  presumed  the  court  may  grant,  even 
if  it  require  the  discharge  of  the  jury,  and  a  re-trial.  But  where  the 
cross  examination  of  the  plaintifi's  witness,  after  being  commenced,  was 
interrupted  by  a  fit,  so  that  it  could  not  be  completed,  and  the  plaintiff 
was  prevented  from  re-examining,  yet  neither  party  requesting  a  post- 
ponement, the  court  refused  a  new  trial,  on  the  application  of  the  plain- 
tiff,  who,  notwithstanding,  chose  to  go  on  with  the  trial,  and  take  the 
chance  of  a  verdict  against  him.  He  complained  that  he  was  deprived 
of  all  opportunity  to  re-examine,  to  certain  points  coming  out  on  the  cross 
examination,  which  required  explanation  by  re-examination. (J) 

The  trial  may,  as  we  before  observed,  be  intercepted  by  a  non-suit  as 
mentioned  ante,  870,  880.  This  must  be  before  the  cause  is  finally  sub- 
mitted to  the  jury.  The  justice  has  no  right  afterwards,  to  order  the 
plaintiff  non-suited,  (e)  The  room  for  the  hearing  of  the  cause  should  be 
kept  quiet,  and  the  jury  afforded  every  facility  for  hearing  the  cause,  pos- 
sible. They  should  be  kept  as  distinct  as  may  be,  from  the  interference 
of  either  the  parties  or  strangers ;  and  it  was  held  in  one  case,  that  where 
the  justice  permitted  the  jury  to  be  treated  with  sptritous  liquor  during 
the  trial,  though  it  was  with  the  consent  of  both  parties,  this  was  irregu- 
lar, and  the  verdict  and  judgment  were  set  aside,  on  certiorari,  for  this 
cause.  (/) 

In  case  there  is  no  non-suit,  after  the  evidence  is  closed,  and  the  par- 
ties, or  their  counsel  have  finished  their  observations,  the  jury  roar,  if 
they  please,  ^ive  their  verdict  immediately  without  retiring  to  deliber- 
ate, (g^)  But,  in  all  cases,  where  any  doubt  or  difficulty  can  possibly 
arise,  it  is  best  for  the  jury  to  take  some  time  to  deliberate  on  the  evi- 


(c)  Cowen  &  Hill's  Notes  to  Phil.  £v.  withdraw  and  submit  to  a  non-suit  beibn 
pp.  716,  717,  &c.  and  the  cases  there  ci-  the  irerdict  is  proDounced.  Tliis,  bow- 
ted,  erer,  be  cannot  do,  when  there  is  no  fii- 

(d)  Id.  ry>  and  the  cause  is  finally  submiltedto 

(e)  3  John.  430.    Penning,  on  Small  the  Justice.    Vid.  ante,  879^  880. 
Causes,  175.    But  after  the  cause  is  sub-  rf)  16  John.  465, 

mitted  to  the  jury,  and  when  they  return  (g>  8  id.  487. 
to  deliver  their  verdict,  the  plaintiff  may 
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dence^  In  which  case  they  must  be  aIooe»  For  this  purpose,  a  constable 
is  sworn,  according  to  the  form  prescribed  by  the  statute»(A)  which  we 
shall  presently  give.  In  all  cases  where  the  jury  retire,  it  must  appear 
that  a  constable  was  sworn  to  attend  them,  unless  otherwise  agreed,  or  it 
will  be  error,  (i) 

Fdrm  of  eonstabk^s  oath,  on  retiring  with  jurors. 

You  swear  in  the  presence  of  Almighty  €rod,  that  you  will,  to  the  ut- 
most of  your  ability,  keep  the  persons  sworn  as  jurors  on  this  trial,  to< 
gether,  in  some  private  and  convenient  place,  without  any  meat  or  drink, 
except  such  as  shall  be  ordered  by  me ;  that  you  will  not  suffer  any 
communication,  orally  or  otherwise,  to  be  made  to  them ;  that  you  will 
not  communicate  with  them  yourself,  orally  or  otherwise,  unless  by  my 
order,  or  to  ask  them  whether  they  have  agreed  on  their  verdict,  until 
they  shall  be  dfscharged ;  and  that  you  will  not,  before  they  render  their 
verdict,  communicate  to  any  person  the  state  of  their  deliberations,  or  the 
verdict  they  have  agreed  on« 

It  is  proper  to  notice  here,  with  regard  to  these  oaths  to  the  jury,  wit* 
nesses,  and  constable,  the  forms  of  which  are  given  by  the  statute,  that  it 
was  formerly  held  error,  where  they  were  not  administered  word  for  word, 
according  to  the  form  prescribed.    This  decision  grew  out  of  the  great 
strictness  of  the  common  law,  in  requiring  a  rigid  adherence  to  statute 
forms;  and  where  a  justice  in  his  return  mis-recited  the  form  of  the  con- 
stable's  oath,  the  judgment  was  for  that  reason  alone  reversed.(l)    To 
remedy  this,  the  statute,  1  R.  L.  of  1813,  p.  397,  sec.  17,  was  passed, 
which  rendered  it  necessary,  that  the  party  alleging  such  defect  for  error, 
diould  object  at  the  time  the  oath  was  administered,  and  unless  that  was 
done,  the  judgment  would  not  be  reversed  for  such  cause.  (7')    This  last 
mentioned  act  has  not  been,  in  terms,  re-enacted  in  the  revised  statutes, 
but  enough  appears  from  the  various  provisions  scattered  through  the 
statute  book,  to  show  that  such  was  the  evident  intention  of  the  legisla- 
ture.   Yid.  2  R.  S.  185,  §  181.     Id.  343,  §  4.     Id.  344,  §  7.     Id.  $  8. 
Vid.  also  2  Halst.  344,  where  it  was  held,  in  New-Jersey,  independent  of 
any  statutory  provision  of  the  kind  above  mentioned,  that  where  the  jus- 
tice administers  the  form  of  oath  usually  administered  in  courts  of  justice* 
it  is  sufficient,  though  he  has  not  pursued  the  precise  form  prescribed  by 
the  statute.(2) 


(Ji)  2  R.  S.  174,  §  109.  ( j)  8  John.  430. 

(i)  11  John.  632.  (2)  Vid.  on  this  subject,  Cowen  k, 

(1)  2  GaiDM,  184.  Hill's  Notes  to  PhU.  £▼.  p.  70& 
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ir  the  jury  do  not  retire,  a  constable  need  not  be  sworn  to  attend 
them.(A:)  And  it  is  erroneous  to  swear  any  other  person  to  this  charge* 
when  they  do  retirey(/)  unless  indeed  the  parties  agree  to  this,  which  if 
they  do,  or  agree  that  they  may  retire  without  any  person  to  attend  them, 
this  will  take  away  the  error.(m)  And  if  they  agree  that  the  joiy  may 
retire  without  any  constable  to  attend  them,  neither  party  can  afterwards 
object  to  the  verdict,  on  certiorari,  because  the  jury  eat,  drink,  or  admit 
other  persons  to  their  room.(n) 

After  the  jury  have  retired,  it  is  their  duty  to  continue  together,  until 
they  return  into  court,  without  having  any  communication  with  any  per- 
son, either  on  the  subject  of  the  case,  or  any  other  subject ;  although 
where  two  jurors,  (after  the  jury  had  retired  to  consider  of  their  verdict,) 
separated  from  their  fellows,  and  were  gone  some  hours,  but  returned, 
and  joined  in  the  verdict,  there  appearing  to  have  been  no  probability  of 
abuse,  the  court  refused  to  set  aside  their  verdict,  (o)     So,  if  a  juror  leave 
his  seat,  for  a  short  time,  without  the  knowledge  of  the  court,  or  parties^ 
but  no  testimony  is  given  during  his  absence,  and  he  holds  communica* 
tion  with  no  one,  on  the  subject  of  the  cause,  though  this  is  a  contempt 
of  the  court,  it  does  not  avoid  the  verdict.  (/>)    So,  where,  after  a  jury 
had  retired,  to  deliberate  on  their  verdict,  they  sent  for  the  justice  and 
asked  him  whether  they  could  add  any  thing  to  the  chai^  of  the  plaiih 
tiff,  and  he  answered  no,  artd  left  them  without  any  thing  fiirtber  beiqg 
said,  this  was  held  not  to  be  an  irregularity,  for  which  the  verdict  oooU 
be  set  aside.  (9)    And,  as  a  general  rule,  the  mere  separation  of  a  joiy, 
after  they  have  agr^d  upon  their  verdict,  unless  there  be  some  suspidon, 
(and  the  slightest  is  sufficient)  of  abuse,  will  fnot  prejudice  the  verdict  ;(r) 
but  if  they  eat  or  drink  at  the  eipense  of  the  party,  for  whom  they  find 
a  verdict,  it  avoids  the  verdict. (5)    So  where  a  juror,  after  the  emam 
was  committed  to  the  jury,  drank  brandy,  though  in  a  trifling  qoaodtj, 
and  as  1ie  stated,  to  cure  the  diarrhaay  it  was  held,  that  the  verdict  shooU 
be  set  aside  \{t)  and  in  this  case  the  court  observe :  ^  We  caimot  aDow 
jurors,  thus  of  their  own  head,  to  drink  spirituous  liquor,  while  engaged 
in  the  course  of  a  cause.    We  are  satisfied  that  here  has  been  novuh 
chief:  but  the  rule  is  absolute,  and  does  not  meddle  with  conaeqaeooei. 
Nor  should  exceptions  be  multiplied.    We  have  set  aside  verdicls  oa 
error,  for  this  cause,  even  where  the  parties  consented  that  the  joy 


r*)  8  John.  437.  (g)  5  John.  111. 

7)  2  Caines,  221.  (r)  2  Ck)weii,  589.    4  id. 

m)  11  John.  134.  (•)  Co.  Litt  277.    4  Ban.  U  KMffL 

n)  Id.  «81. 
q)  1  Cowen,  221 .  (I>  7  Cowea,  662. 

)  8  id.  365. 
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ibouM  drink*"  Bo,  where  a  jury  procured  their  separation,  by  pretend- 
ing to  the  constable  that  they  had  agreed  upon  a  sealed  verdict,  when 
in  truth  they  had  not,  and  conversations  out  of  doors  were  afterwards 
carried  on  in  the  presence  of  some  of  them,  relative  to  the  suit,  by  per- 
sons not  on  the  jury ;  and  on  assembling,  they  were  sent  out  again, 
though  this  was  objected  to  by  the  plaintiff ;  and  then  they  returned  with 
a  verdict  for  the  defendant,  it  was  held,  that  the  verdict  should  be  set 
aside  ;(u)  but  where  a  jury  separated,  after  agreeing  on  a  sealed  verdict, 
and  on  coming  into  court  one  of  them  dissented,  but  subsequently  on  the 
jury  being  sent  out  again,  agreed  on  the  verdict,  the  verdict  was  held 
good.(t;)  So,  also,  it  is  irregular  for  a  jury,  each  to  put  down  a  sum 
which  they  find  for  the  plaintiff,  add  the  sum  togetlier,  divide  it  by  the 
number  of  jurors,  and  adopt  the  quotient  as  their  verdict  ;(u))  but  if  it  be 
merely  adopted,  as  a  mode  of  arriving  at  a  reasonable  measure,  without 
binding  themselves  to  abide,  at  all  events,  by  the  contingent  result,  the 
verdict  is  good.(x)  See,  also,  as  to  the  irregularities  and  misconduct  of 
jurors,  and  their  eifect  upon  the  verdict,  Graham  on  New  Trials,  01  to  131. 
The  foregoing  remarks  in  regard  to  the  conduct  of  jurors,  are  extract- 
ed from  Grab.  Prac.  2d.  ed.  313  to  315.  Vid.  also  on  the  same  subject, 
1  Co  wen,  221  to  237,  in  note. 

The  jury,  in  a  justice's  court,  have  a  right  to  decide  both  the  law  and 
the  fact,  subject  to  a  review  upon  certiorari,  if  they  decide  erroneous- 
Iy.(y)  And  the  law  of  trial  by  jury  in  other  courts,  applies  to  this.(z) 
Accordingly,  after  going  out  of  court,  they  shall  have  no  evidence  with 
them  except  what  was  shown  to  the  court,  as  evidence  upon  the  trial ; 
nor  even  this,  without  the  direction  of  the  court.  The  justice  may  per- 
mit them  to  take  to  their  room  letters  patent,  and  deeds  under  seal,  and 
exemplifications  of  evidence  given  in* the  court  of  chancery,  if  the  wit- 
nesses who  gave  such  evidence  be  dead  ;{a)  and  so  any  public  docu- 
ments, which  are  evidence  of  themselves  ;{b)  and  by  parity  of  reason,  I 
presume,  exemplifications  of  records,  and  a  justice's  certificate  duly  au- 
thenticated to  prove  a  proceeding  before  him.  With  the  consent  of  par- 
ties, they  may  take  with  them  books  or  writings,  not  under  seal  ;(c)  or 
even  iCthey  take  them  without  such  leave  or  consent,  that  circumstance, 
however  irregular,  will  not  avoid  the  verdict.(cO    If  they  examine  a 


(tt)  5  Cowen,  283,  and  vSd.  1  id.  221,  (y)  3  John,  436. 

note.    1  Chit.  U.  401,  and  the  cases  cited  (z)  7  id.  32. 

4  Cowen,  26  to  39.  (a)  Bull.  N.  P.  906. 

(«)  2  Wen.  352.  (6)  Cro.  Eliz.  411. 

(w)  1  Cowen,  238.    SCaines,  ^.    15  (c)  Id.  1  Ld.  Rayro.  148.     2  Salk. 
John.  87.     10  Wen.  595.                              645. 

(z)  4  John.  487.  (d)  Co.  Lia.  227,  b. 
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witness  by  themselves,  though  the  same  evkteooe  which  was  gma  k 
court,  it  would  avoid  the  verdict  ;(e)  but  they  may  come  back  into  comt 
to  hear  the  evidence  of  a  thing  whereof  they  are  in  doubt.(/)     If  a  par- 
ty, or  any  one  for  him,  deliver  a  letter  or  other  writing  to  the  jury,  it  ^aH 
avoid  the  verdict  ;(§*)  but  not  so,  if  the  jury  do  not  look  at  it  ;(A)  nor  if 
delivered  by  the  opposite  party,  or  produced  by  one  of  the  jurors,  with- 
out having  received  it  from  either  of  the  parties.(t)     The  justice,  after 
the  case  has  been  summed  up,  and  the  jury  have  retired,  should  not  per- 
mit them  to  see  a  treatise  on  the  law  of  the  subject,  even  with  the  con- 
sent of  parties  ;  they  should  state  their  difficulty  to  the  justice,  and  re- 
ceive his  direction  as  to  the  law.(J)     (This  rule  is  perhaps  inapplicable 
to  juries  in  justices'  courts,  as  they  are  made  the  judges  of  both  the  law 
and  the  fact.)     The  jury  should  be  particularly  careful  while  out,  not  to 
suffer  either  party,  nor  even  strangers  to  have  any  kind  of  communicatioQ 
with  them;  nor  should  they  suffer  any  facts  detailed  by  one  of  their 
number,  that  have  not  by  him  been  given  in  evidence  at  the  trial,  in  the 
presence  of  the  parties  and  justice,  to  have  any  weight  in  their  determi- 
nations \{k)  for  every  man  ought  to  know  what  testimony  is  brought 
against  him,  that  he  may  have  an  opportunity  to  rebut  it  by  counter  ev- 
idence, or  explain  it  by  circumstances.(Z)    And,  accordingly,  it  has  been 
repeatedly  ruled  by  the  supreme  court,  that  a  justice  cannot  decide  from 
his  own  previous  knowledge,  but  only  on  evidence  produced  before  him 
in  court.(m)     If  the  jury  are  desirous  of  hearing  a  witness  re-examined, 
or  receiving  some  explanation  of  a  piece  of  testimony,  about  which  there 
is  a  misunderstanding  among  them,  or,  in  case  they  should  wish  the  ad- 
•vice  of  the  justice  on  a  question  of  law,  they  can  come  before  the  justice, 
on  application  to  him  for  this  purpose,(n)  in  which  case,  the  parties  most 
be  present,  or  at  least  have  notice,  and  then  if  either  of  them  refuse  to 
attend,  the  verdict  will  be  regular,  even  though  the  witness  be  sent  loto 
the  jury  room.(o) 

It  is  irregular  for  the  justice  to  tell  the  jury  what  a  piece  of  testimony 
was,  after  they  have  returned,  without  the  parties  being  present(p) 
But  where,  as  was  above  mentioned,  the  jury  merely  asked  the  justice,  if 
they  could  add  any  thing  to  the  plaintiff's  demand,  to  which  he  answered 
no,  this  was  held  not  a  sufficient  causo  to  set  aside  the  verdict,  tiioagh 


(e)  Cro.  Eliz.  189.  (0  Penning,  on  Small  Causes,  177. 

/)  Co.  Lilt.  227.  (m)  3  John.  189.    10  id.  250. 

g)  Co.  Litt.  227.  {n)  7  id.  82.    Penning,  on  SfiMll  Ouf 

h)  3  John.  252.  ses,  177. 

(i)  Cro.  Eliz.  616.  (o)  7  John.  200* 

( i)  3  Car.  &  Payne,  310.  (p)  10  id.  239. 
(Jk)  3  Bl.  Com.  374,  5. 
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the  ptrtiet  were  absent,  and  not  notified  to  attend.(g')  And  a  witness 
may  be  privately  examined  by  the  jury,  with  the  consent  of  parties,  (r) 
In  no  case  can  the  justice  go  and  confer  with  the  jury,  unless  by  consent 
of  parties ;  and  if  he  do  so,  no  matter  what  he  says  to  them,  be  it  right 
or  wrong,  it  is  error,  for  which  the  judgment  will  be  reversed ;  and,  in 
such  case,  the  consent  of  parties  to  such  a  proceeding  cannot  be  inferred 
from  their  silence.  It  is  error,  unless  they  consent  expressly,  and  io 
terms.  («) 

If  the  justice  is  satisfied  that  the  jury  cannot  agree  on  their  verdict,  af- 
ter having  been  out  a  reasonable  time,  he  may  discharge  them,  and  shall 
issue  a  new  ventre,  returnable  within  forty  eight  hours,  unless  the  parties 
consent  that  the  justice  may  render  judgment  on  the  evidence  already  be- 
fore  him  ;  which  in  such  cases  he  may  do.(0  In  a  late  case,  the  supreme 
court  regarded  the  power  of  discharging  a  jury,  as  entirely  discretionary 
with  the  court ;  and  were  a  jury  were  discharged  after  thirty  minutes 
deliberation,  it  was  considered  that  it  could  not  be  reviewed  on  error ; 
and  Savage,  G.  J.  remarked,  that  "  in  such  cases,  great  caution  and  pru- 
dence are  necessary.  Juries  should  not  be  discharged,  because  upon 
the  first  comparing  of  opinions,  there  happens  to  be  a  disagreement. 
Temperate  discussion  may  produce  unanimity,  and  time  should  be  allow- 
ed for  that  purpose  ;  but  when  such  time  has  been  allowed,  and  the  court 
become  satisfied,  that  there  is  no  reasonable  prospect  of  an  agreement, 
by  fiirtber  discussion,  it  then  becomes  their  duty  to  discharge.''(t<) 

Cf  the  verdict. 

This, is  the  finding  of  the  jury.  It  must,  in  all  cases,  be  general  for  the 
plaintiff,  or  defendant ;  and  the  jury  cannot,  in  this  as  in  a  court  of  record, 
find  a  special  verdict,  stating  the  facts,  and  leaving  it  to  the  justice  to 
give  judgment  thereon,  (c?) 

But  when  double  or  treble  damages  are  given  to  the  party  by  a  statute, 
as  in  trespass  for  cutting  wood,  &c.,  without  leave  of  the  owner,  &c.,  2 
R.  S.  261,  §  1,  and  the  plaintifif  declares  upon  the  statute,(u;)(l)  the  jury 

— ^-^^-  -  —  ■  ' 

(1)  We  stated  ante,  656,  that  the  declaration  under  the  statute  cited,  should  con- 
clude in  the  general  form,  "  Contrary  to  ike  form,**  ice  This  is  perhaps  enough. 
li  may  however  bo  considered  doubtful,  whether  a  particular  reference  to  the  stat- 
ute is  not  necessary.  If  so,  the  following  form  of  conclusion  should  be  adopted  : 
"  Contrary  to  Title  6,  Chap.  5,  of  Part  3,  of  the  Revised  Statutes  of  the  state  of  New 
York."     Vid.  8  John.  342.    1  Cowen,  176.    8  id.  116. 

(q)  5  id.  111.  (u)  13  Wen.  65.     Vid.  Orah.  Piac- 

(r)  12  id.  384.  2d     d.  316. 

(s)  13  id.  487.  (v)  13  John.  240. 

(i)  2  R.  S.  175,  §  111.     Vid.  also  8  (10)  Ante,  656,  7. 
John.  Caa.  276.    Id.  801.    18  id.  187. 
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should  find  (he  facts  specially;  which  bring  the  offence  within  the  act 
For  instance,  under  the  statute  cited,  the  jury  should  find  the  defendant 
guilty,  and  that  the  trespass  was  committed  without  the  leave  of  the 
owner  of  the  land,  &c«,  that  the  same  was  not  casual  and  invojontary, 
and  that  the  defendant  bad  not  probable  cause  to  believe  that  the  land 
on  which  he  committed  the  trespass,  was  his  own,  dec ;  and  state  that 
they  find  single  damages.  In  such  case,  the  court  may  then  treble 
the  damages  in  the  judgment ;  that  is,  multiply  them  by  three.(x)  Or, 
instead  of  finding  the  facts  specially,  the  jury  may  state  in  their  veidict, 
that  they  find  so  much^  as  the  treble  damages  due  by  the  statute,  which 
is  perhaps  the  preferable  mode ;  and  the  court  will  imply  that  their  ver* 
diet  is  for  treble  damages,  unless  they  expressly  find  to  the  coDtFary.(y) 

When  the  jury  return  into  court,  the  justice  will  caU  over  their  names^ 
and  if  they  all  appear,  the  plaintiff  should  then  be  called  ;(z)  for  any  time 
before  the  verdict  is  rendered,  he  may  suffer  a  non-suit ;  and  if  the  pbin- 
tiff,  or  any  one  for  him,  should  not  appear,  the  justice  will  give  judgment 
of  non-suit  against  him,  and  cannot  receive  the  verdict.(a}  If  the  plaintiff 
appear,  the  justice  will  then  say.  Gentlemen,  have  you  agreed  on  your  ver* 
did  7  To  which  the  foreman  answers  in  the  affirmative.  The  justice  wiil 
then  say.  Who  do  you*Jmdfor  ?  To  which  the  foreman  answers,  We  fad 
for  the  plaintiff  or  defendant,  so  much.  The  justice,  after  noting  the  ver- 
diet,  will  then  say,  Listen  to  your  verdict,  as  the  court  has  recorded  iL 
You  say  you  find,  ^.  (repeating  the  verdict)  and  so  say  you  alL  If  no 
one  dissents,  this  must  be  the  verdict  in  the  cause.(&)  No  matter  vrhil 
the  form  of  the  verdict,  if  it  be  substantially  in  favor  of  the  party.  TYie 
justice  must  render  judgment  upon  it.  Thus,  should  the  jury  find  no 
cause  of  action,  this  is  substantially  a  verdict  for  the  defendant(c)  80  if, 
where  the  defendant  claims  no  set  off,  the  jujry  find  six  cents  danoages, 
and  six  cents  costs  for  him,  it  is  a  verdict  getierally  for  the  defendant, 
and  the  six  cents  damages  are  to  t>e  rejected  as  surplusage.  (4)  And 
where  a  jury  found  eight  cents  for  the  defendant,  the  supreme  court  in- 
tended,  or  presumed  a  set  off,  in  order  to  help  it,  though  npnc  appeared 
on  the  retum.(e)  So  a  verdict  for  the  plaintiff,  for  more  than  he  claims, 
is  a  mere  formal  defect.  (/)  A  justice  can,  in  no  case,  grant  a  new  trial, 
in  order  to  rectify  the  verdict,  be  it  never  so  informaI.(g')     The  only 


(x)  2  T.  R.  159.    1  Chit  R.  141,  n.  (c)  2  John.  181.    Ante,  725. 

Grah.  Pnc.  2d.  ed.  320.  id)  3  John.  427. 

y)  1  Cowen,  175.  («)  2  Gaines,  138. 

z)  2  R.  S.  175,  §  110.  (/)  3  John,  432. 

[a)  Id.  id.  176,  §  119.  {g)  2  id.  181. 
6)  Penning,  on  Small  Casas,  177, 8. 
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remedy  in  his  court  is,  to  request  the  jury  to  amend  it,  before  it  is  recor« 
dedy  in  the  manner  we  are  proceeding  to  remark. 

The  jury  may,  at  any  time  before  their  verdict  is  recorded,  correct  it, 
either  in  form  or  substance.  They  may  do  this  of  themsehres,  or  on  the 
suggestion  and  advice  of  the  justice.  They  may  do  it  immediately,  on 
discoTering  or  being  apprised  of  the  mistake,  or  may  retire  a  second 
time,  and  make  the  correction  on  more  mature  deliberation  at  their 
room.  To  determine  v^rhether  the  jury  are  unanimous,  (as  thay  must  be 
in  their  verdict,)  either  party  has  a  right  to  have  the  jury  polled,  (unless 
he  have  expressly  assented  to  waive  the  right,)  in  which  case  the  justice 
roust  call  them  over  one  by  one,  and  ask  if  the  verdict  pronounced  be 
their*s,  thus :  **Is  this  your  verdict  V*  If  it  turn  out  that  any  one  of  the 
jurors  disagree  with  his  fellows,  it  is  no  verdict,  and  the  jury  may  be 
sent  out  again.  If  they  are  not  polled,  and  the  justice  think  the  verdict 
palpably  incorrect,  he  may  himself  send  the  jury  back  to  reconsider  it. 
And  in  one  case,  where  they  were  thus  sent  back  by  the  justice,  and  al- 
tered  a  verdict,  which  was  for  the  defendant,  into  a  verdict  of  twenty- 
four  dollars  for  the  plaintiff,  it  was  heM  well,  and  the  judgment  affirm- 
ed.(A)  The  jury  may  disagree  to  a  verdict,  whidi  they  have  written 
and  sealed  up,  and  may  be  polled  in  relation  to  such  a  verdict,  as  well 
as  any  other  ;(t)  and  it  makes  no  difference  in  this  respect  that  the  par- 
ties agreed  that  they  might  seal  up  their  verdict,  and  deliver  the  same  in 
this  form  \{j)  for  a  verdict  is  not  final,  until  pronounced  and  recorded  in 
open  court,  (ft) 

Where  the  jury  are  empaneled  before  Sunday  commences,  it  is  prop- 
er  to  receive  the  verdict  on  Sunday,  if  the  jury  do  not  agree  before ;  but 
the  justice  must  wait  till  the  next  day  before  he  enters  judgment  there- 
upon, or  it  will  be  reversed.(2) 


(Jk)  7  John.  82,  and  vid.  Penning,  on  ( ;)  6  id.  68. 

Small  Causes,  178.    6  John.  68.    2  Wen.  (/f)  Id.    7  id.  82. 

619.    8  John.  255.    2  Wen.  352.  (0  15  id.  119.    Ante,  498 

(0  8  John.  255. 
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Section  VL 

OF  PROCEEDINGS  AGAINST  A  JUROR,  FOR  NOT  APPEARING  UPON  A 

VENIRE. 

It  is  provided  by  statute,  that  every  person  who  shall  be  duly  sum- 
moned as  a  juror,  and  shall  not  appear,  nor  render  a  reasonable  excuse 
for  his  default ;  or  appearing,  shall  refuse  to  serve ;  shall  be  subject  to 
the  same  fine,  to  be  prosecuted  for  and  collected,  with  costs,  in  the  same 
manner,  and  applied  to  the  same  use,  as  provided  in  respect  to  a  person 
subpoBuaed  as  a  witness,  and  not  appearing,  or  appearing  and  refuang  to 
testify,  (m) 

We  gave  ante,  864  to  667,  the  provisions  of  the  statute,  together  with 
the  necessary  forms  which  relate  to  proceedings  against  witnesses  for  their 
non-attendance  or  refusal  to  testify.  Most  of  our  remarks  under  that 
head  will  apply  to  proceedings  against  a  defaulting  jufor.  A  summooi 
is  first  to  be  issued  against  the  juror  in  the  following  form : 

FORM  OF  SUMMONS  AGAINST  A  DEFAULTINO  JUROR,  TO  SHOW  CAUSE,  AC 

Saratoga  County,  ss.  The  People  of  the  State  of  Ncw-Yoifc :  To 
any  constable  of  said  county.  Greeting : 

We  command  you  to  summon  JiAn  Doe^  to  appear  before  the  onder- 
signed,  a  justice  of  the  peace,  in  and  for  said  county,  at  his  dwelUiy 
house  in  the  town  of  Saratoga  Springs,  in  said  county,  on  the  19th  day 
of  November  inst.,  at  one  oVlock  in  the  afternoon,  to  show  cause  why 
he  should  not  be  fined,  according  to  law,  for  his  non«attendance  as  a 
juror  before  the  said  justice,  (or  before  Ransom  Ceok^  Esq.  a  justice  of  At 
peace  in  and  for  the  said  county^)  at  his  dwelling  house  in  the  said  town, 
on  the  12th  day  of  November  inst,  in  a  certain  cause  then  depending  be* 
fore  the  said  justice,  {or  before  the  said  Ransom  Cook,  Esq.  such  justice 
as  aforesaid^)  in  which  James  Jackson  was  plaintiflf  and  Richard  Rot  de- 
fendant, and  have  you  then  there  this  precept.  Given  under  the  band  of 
the  said  justice  this  16th  day  of  November,  1840. 

John  B.  Gilbbrt,  Justice. 

The  summons  is  to  be  served  and  return  made  in  the  same  manner  em 
that  against  a  defaulting  witness.    Vid.  ante,  866«    We  saw  ante,  881^ 


mm 


(»)  9  E.  a  175«  §  112. 
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that  the  return  of  the  constable  is,  prima  facie^  sufficient  evidence  of  the 
juror  being  summoned.  The  cause  or  excuse  shown,  may  be  by  the 
juror's  own  oath,  the  rule  being  the  same  in  this  case  as  that  of  a  witness, 
as  we  have  just  seen,    Yid.  ante,  865. 

FORM  OF  MINUTE  OF  CONVICTION  OF  DEFAULTING  JUROR. 

Saratoga  County,  ss.  Be  it  remembered,  that  on  the  IQth  day  of 
November,  1840,  John  Doe  is  convicted  before  me,  and  fined  the  sum  of 
ten  doUars^  besides  two  dollars  costs,  for  non-attendance  as  a  juror  before 
me,  {pr  before  Ransom  Cook^  Esq.  one  of  the  justices  of  the  peace  of  said 
county,)  at  my  (or  his)  dwelling  house,  in  the  town  of  Saratoga  Springs, 
on  the  the  12th  day  of  November  inst.,  in  a  certain  cause  then  and  there 
depending  before  me,  {or  before  the  said  justice^)  in  which  James  Jack' 
son  was  plaintiff,  and  Richard  Roe  defendant 

John  B.  Gilbert,  Justice, 

FORM  OF  EXECUTION  FOR  FINE  AND  COSTS, 

Against  a  defaulting  juror. 

Saratoga  County,  ss.  The  People  of  the  State  of  New- York :  To 
any  constable  of  said  county.  Greeting : 

Whereas  J(Jm  Doe  was,  on  the  i9th  day  of  November,  1840,.  convict- 
ed  and  fined  by  the  undersigned,  a  justice  of  the  peace  in  and  for  the 
said  county,  the  sum  of  ten  dollars^  besides  tvx)  dollars  costs,  for  non- 
attendance  as  a  juror  before  the  said  justice,  (or  before  Ransom  Cook^ 
Esq.  one  of  ike  justices  of  the  peace  of  the  said  county f)  at  his  dwelling 
house,  in  the  town  of  Saratoga  Springs,  in  said  county,  on  the  12th  day 
of  November  inst.,  in  a  certain  cause  then  and  there  depending,  before 
the  said  justice,  {or  before  the  said  Ransom  Cook,  Esq.  such  justice  as 
aforesaid,)  in  which  James  Jackson  was  plaintiff,  and  Richard  Roe  de- 
fendant ;  a  record  of  which  conviction',  and  of  the  cause  thereof,  has 
been  duly  made  up  and  entered  in  the  docket  of  the  undersigned.  And 
whereas  the  said  John  Doe  has  neglected  to  pay  the  said  fine  and  costs : 

You  are  hereby  commanded  to  levy  the  said  fine  and  costs  of  the 
goods  and  chattels  of  the  said  John  Doe ;  and  for  want  thereof,  to  take 
and  convey  the  said  John  Doe  to  the  jail  of  the  said  county,  there  to  re- 
main until  he  shall  pay  such  fine  and  costs.  And  the  keeper  thereof  is 
required  to  keep  the  said  John  Doe  in  close  custody  in  said  jail,  un- 
til the  fine  and  costs  aforesaid  be  paid,  or  until  thirty  days  after  the 
commencement  of  bis  imprisonment.    Given  under  the  hand  of  our 
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said  justice,  at  the  town  of  Saratoga  Spring8»  on  the  10th  day  of  No* 
vember,  1840. 

John  B.  Gilbert,  Justice^ 


The  mode  of  levying  this  warrant  or  execution,  the  power  of  the  jus- 
tice to  convict,  and  his  protection  against  a  prosecution  for  the  same,  are 
in  all  respects  similar  to  what  we  noticed  ante,  867,  in  regard  to  pm* 
cecdings  against  a  defaulting  witness^ 
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CHAPTER  IX. 


€H  Contempt  of  Court,  and  how  puniilied 


Sl^CTIOlf  I. 
X>t  THE  JUSTICE'S  POWER  TO  PUNISH  FOR  A  CONTEMPT. 

'Something  was  said  on  this  subject  ante,  35,  30,  under  the  head  of  ju- 
lisdiction.  Irrespective  of  the  statutory  provisions  there  referred  to, 
which  we  shall  presently  notice  at  large,  this  court,  and  indeed  all 
Courts,  have  power,  while  in  the  exercise  of  their  lawful  functions,  to 
preserve  order,  decency  and  silence ;  for  without  this  power  no  tribunal 
can  exist. (?i)  At  common  law,  therefore,  this  power  was  held  to  be  in- 
cident to  every  court,(o)  and  not  confined  to  courts  of  record.(l)  la 
Sparks,  v.  Martin,  Ventris,  I,  the  court  of  King's  Bench  resolved  (on  the 
question  directly  arising  in  relation  to  courts  not  of  record.)  in  these 
words,  **They  nuty  punish  one  that  resists  the  process  of  their  courts  and 
may  fine  and  imIprison, ^or  a  contempt  to  their  courts  acted  in  the  face  of 
it,  though  they  are  no  court  of  record."  And  how  far  a  single 
magistrate,  sitting  as  a  court,  enjoys,  at  common  law,  the  right  to  commit 
for  a  contempt,  and  the  effect  of  a  conviction  thereof,  was  very  fully  dis* 
cussed  in  Lining  v.  Bentham,  2  Bay,  1,  in  the  constitutional  court  of  ap- 
peals of  South  Carolina.  On  the  return  of  a  warrant  for  a  breach  of  the 
peace,  against  one  Duncan,  the  justice  refused  to  take  the  bail  offered. 


(l)  The  revisers,  in  their  note  to  the  secfion  of  the  statute  which  confers  upon 
justices  the  power  of  punishing  for  a  contempt,  remark  :  *'From  the  cases  in  Ven- 
tris, p.  1  ;  1  Bay's  Rep.  p.  1  ;  and  10  John.  893,  it  seems  settled,  that  justices  have 
Ifae  power,  in  some  cases,  to  fine  and  imprison  for  contempts.  Tho  strongest  of 
reasons  require  that  this  power  should  be  defined,  and  its  exercise  reflated." 
They  therefore  reported  several  sections  for  that  purpose  which  were  enacted. 

tft)  1  Str.  420.  1  Chit.  Cr.  Law,  88,  S.  G.  U.  S.  reported  in  Niles'  Register, 
89.  Vol.  20»  p.  73.     1  Dall.  329. 

(o)  Vid.  the  remarks  of  Jdhoson,  f.  in 
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upon  which  Lining  got  into  a  violent  passion,  and  accused  the  justice  of 
gross  partiality,  and  abuse  of  power  in  his  office  of  magistrate,  accom- 
panied  with  very  abusive  and  disrespectful  language  to  his  face,  and  in 
the  presence  of  a  number  of  by-standers.    The  justice  drew  up  a  com- 
mitment for  a  contempt,  and  committed  Lining  to  the  common  jail  for 
this  contemptuous  behaviour.     Lining  brought  an  action  against  the  jus- 
tice, and  Duncan  was  admitted  as  a  witness,  and  swore  that  the  facts 
stated  in  the  commitment  were  untrue,  and  a  verdict  was  taken  for  the 
plaintiff;  but  the  court  set  aside  the  verdict,  and  determined  that  the 
commitment  drawn  up  by  the  justice  was  conclusive  evidence  io  his  fa- 
vour; and  that  the  justice  was  not  amenable  in  an  action  for  a  judicial 
act  of  this  nature,  but  only  on  an  indictment  for  oppressive  or  corropC 
conduct.(/>)     In  delivering  their  opinion  in  this  case,  the  court  rcmaifc: 
«  With  regard  to  the  power  of  a  magistrate  to  commit  for  msults  or  con- 
tempts offered  to  him  while  in  the  due  execution  of  his  office,  it  is  inci- 
dental to  magisterial  authority ;  and  without  such  power,  he  could  never 
vindicate  or  support  the  laws,  which  are  entrusted  to  his  management, 
and  over  which  he  has  jurisdiction.    That  a  magistrate  sitting  in  judg- 
ment touching  a  matter  within  his  jurisdiction,  constituted  a  court  in  law, 
though  an  inferior  one,  and  he  was  bound  to  protect  the  authority  of  such 
court.    And  one  general  principle,  incidental  to  all  courts,  as  well  supe- 
rior as  inferior,  was  a  power  to  commit  for  contempts,  either  by  ward  or 
dccJ,  offered  in  the  presence  of  the  judge,  and  in  the  face  of  such  courL 
And  this  is  not  against  magna  charta  or  the  law  of  the  land,  but  forms  a 
part  of  the  common  law,  which  is  recognised  by  the  terms  of  our  consti- 
tution.   5  Yin.  tit.  Contempts,  447.    Lill.  Pract.  Reg.  305.     Gilb.  Hist 
C.  B.  20,  21.    2  Hawk.  06,  112,  113."    In  the  same  case,  the  court 
further  remark :    <'  It  is  clearly  laid  down  in  all  the  books  of  authority 
upon  this  head,  that  if  any  contempt  is  shewn  to  the  authority  of  a  mag- 
istrate, or  insult  offered  to  his  face,  while  in  the  execution  of  his  ofice,  be 
may  act  as  a  judge  in  such  cause  and  commit  the  offender ;  though  he 
may  proceed  less  summarily,  if  he  pleases,  by  indictment.    The  true  rule 
of  distinction  seems  to  be  this,  that  where  contentious  words  are  spoken, 
or  other  insult  is  offered  to  a  justice  of  the  peace,  and  in  his  presence,  he 
may  commit ;  but  when  spoken  behind  his  back,  he  ought  to  proceed  by 
indictmciU.     3  Burn,  33.  Salk.  698.     3  Mod.  139.  2  Show.  207.(9) 
The  statute  provides,(r)  that  in  the  following  cases,  and  in  no  cikers. 


(p)  S.  P.  8  John.  44.    Vid.  ante,  407.        (q)  Vid.  2  Bay,  885.    2  McGoid,  IK). 
3  Caines,  17a    Itf  John,  dda    Ante  85,    2  Browne's  R.  187. 
86.  CO  2  R.  &  199,  §  274. 
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a  jastice  of  the  peace  may  punish,  as  for  a  criminal  contempt,  persons 
guilty  of  the  following  acts:  1.  Disorderly,  contemptuous  or  insolent  be- 
havior towards  such  justice,  while  engaged  in  the  trial  of  a  cause,  or  in 
the  rendering  of  any  judgment,  or  in  any  judicial  proceedings,  which  shall 
tend  to  interrupt  such  proceedings,  or  to  impair  the  respect  due  to  his 
authority :  2.  Any  breach  of  the  peace,  noise  or  other  disturbance, 
tending  to  interrupt  the  officiaj  proceedings  of  a  justice :  3.  Resistance 
wilfully  offered  by  any  person,  in  the  presence  of  a  justice,  to  the  execu- 
tion of  any  lawful  order  or  process,  made  or  issued  by  him. 

Punishment  for  contempts,  in  the  foregoing  cases,  may  be  by  fine  not 
exceeding  twenty  five  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  five  days,  or  both,  in  the  discretion  of  the  justice.  But  no  per- 
son  shall  remain  imprisoned  for  the  non-payment  of  such  fine,  more  than 
ten  days.(j) 

The  refusal  of  a  witness  to  be  sworn  or  to  testify  is,  in  fact,  a  contempt 
of  court,  although  not  so  called,  in  terms,  by  the  statute.(/)  We  have 
therefore  reserved  the  consideration  of  that  subject  for  this,  its  appropri- 
ate head. 


Section  II. 

MODE  OF  PROCEEDING  TO  PUNISH  FOR  A  CONTEMPT. 

No  person  shall  be  punished  for  a  contempt  before  a  justice,  until  an 
opportunity  shall  have  been  given  him  to  be  heard  in  his  defence.  And, 
for  that  purpose,  a  justice  may  issue  a  warrant  to  bring  the  offender  be- 
fore him.(u)  A  warrant  need  not  be  issued,  unless  the  person  commit- 
ting the  contempt  leaves  the  presence  of  the  justice,  before  being  called 
upon  to  answer  for  his  offence.  He  may,  if  present,  be  summarily  ar- 
raigned by  the  justice,  and  proceeded  against  the  same  as  if  a  warrant 
had  been  previously  issued  and  he  arrested  and  brought  before  the  ma^^- 
istrate.    The  warrant  may  be  in  the  following  form  : 


8 


0  Id,  §  275.  (u)  2  R.  S.  200,  S  276 

Id.  200,  §  279,  280. 
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fORM  OF  WABRANT  TO  ANSWBB  VOB  A  COXTBim* 

Saratoga  covntit,        > 
Town  of  Saratoga  Springs,  \ 

The  people  of  the  state  of  New  Fork :  To  any  constable  of  the  sakt 

county,  Greeting  : 

We  command  you  to  apprehend  John  Smilhf  and  bring  him  before 
John  B.  Gildert,  Esq.  one  of  the  justices  of  the  peace  of  the  said 
county,  at  his  dwelling  house  in  the  said  town,  to  show  cause  why  he 
the  said  John  Smith  should  not  be  convicted  of  a  criminal  contempt,  al- 
leged to  have  been  committed  on  the  twenty  eiglUli  day  of  November  ui* 
stant,  before  the  said  justice,  while  engaged,  as  a  justice  of  the  peace,  in 
judicial  proceedings.  Witness  our  said  justice,  at  the  town  aforesaid, 
the  30th  day  of  November,  1840. 

John  B.  Gilbert,  Justice^ 

Upon  this  warrant  the  offender  is  arrested  by  the  constable  and 
brought  before  the  justice  issuing  it,  who  thereupon  states  to  him  the 
particular  circumstances  of  the  offence  with  which  he  is  charged,  and 
calls  upon  him  for  his  defence.     If  he  refuses  to  make  any,  or  makes  an 
unsatisfactory  one,  the  justice  proceeds  to  convict  him  of  the  contempt. 
As  this  power  is,  necessarily,  an  arbitrary  one,  the  justice  should  proceed 
will)  great  prudence  and  caution.     He  should  bear  in  mind  that  he  is  not 
engaged  in  vindicating  his  own  character,  or  reputation,  so  much  as  in 
promoting  the  respect  due  to  the  proper  administration  of  the  laws  and 
to  the  court  of  which  he  is  an  officer.    This  consideration  alone  should 
induce  him  to  receive  as  satisfactory  any  reasonable  apology  for  the  of- 
fender's  conduct ;  but  if  he  refuse  to  render  such  an  apology,  llie  justice 
should  not  hesitate  to  inflict  upon  him  such  punishment  as  he  may  deem 
commensurate  to  the  offence  committed.    The  statute  provides  that  upon 
convicting  any  person  of  a  contempt,  the  justice  shall  make  up  a  record 
of  such  conviction,  stating  therein  the  particular  circumstances  of  the  of- 
fence, and  the  judgment  rendered  thereon,  which  shall  be  subscribed  by 
him,  and  filed  in  the  office  of  the  county  clerk,  within  ten  days  after  its 
date.(v)     The  record  of  conviction  may  be  in  the  following  form : 

form  of  record  of  conviction  for  a  contempt. 

Saratoga  County,  «s.     Whereas,  on  the  twenty  eigJuh  day  of  If ovem* 
ber  instant  while  the  undersigned,  one  of  the  justices  of  the  peace  of  the 


(r)  2  R.  S.  aOO,  §  277> 
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town  of  Saratoga  Springs,  in  the  said  county^  was  engaged  in  the  trial  of 
(or,  in  the  rendering  cf  judgment  in)  a  cause  between  James  Jackson^ 
plaintiff,  and  Richard  Roe^  defendant,  in  said  town,  according  to  the  sta« 
tute  in  such  case  made  and  provided,  John  Smithy  of  the  town  of  Sarato- 
gOf  in  the  said  county,  did  contemptuously,  insolently  and  in  a  disorderly 
manner  so  behave  and  conduct  himself  towards  the  undersigned,  as  to 
interrupt  the  said  proceedings  and  to  impair  the  respect  due  to  the  au*> 
thority  of  the  undersigned,  by  declaring  in  a  loud  voice,  that  the  said  de- 
fendant, Richard  Roe,  could  not  have  justice  done  him  in  a  court  held  by 
the  undersigned :  (or,  that  the  undersigned  lied;  or,  on  being  admonished 
to  take  off  his  hat,  that  he  did  not  value  what  the  undersigned  could  do; 
or,  iluU  the  undersigned  was  forsworn  ;  or  a  fool ;  or,  that  if  the  defen^ 
dant  could  not  have  justice  here,  he  could  get  it  elsewhere  ;  or  the  like :) 
(If  the  ofience  be  within  the  second  subdivision  of  the  section  cited  ante, 
009,  then  say,  after  the  words  "  Saratoga  in  said  county,"  was  guilty  of 
making  a  great  noise  and  disturbance,  tending  to,  and  which  did  inter^ 
rupt  the  said  proceedings,  by  loud  and  boisterous  conversation  vnth  divers 
other  persons  tn  the  presence  and  hearing  of  the  undersigned,  while  so 
engaged  as  aforesaid,  and,  on  being  requested  to  desist  therefrom,  refused 
to  do  so ;)  and  whereas  the  said  John  Smith  was  thereupon  required,  by 
the  undersigned,  to  answer  for  the  said  contempt,  and  show  cause  why 
he  should  not  be  convicted  thereof:  (or,  andwiiereas  the  said  John  Smith 
was  brought  before  me,  and  required  to  answer  for  the  said  contempt, 
and  show  cause  wfty  he  should  not  be  convicted  thereof:)  and  whereas 
the  said  J!»An  Smith  did  not  show  any  such  cause,  or  make  any  defence 
•gainst  the  said  cliarge :  Bo  it  therefore  remembered,  that  the  said  John 
Smith  is  adjudged  to  be  guilty,  and  is  convicted  of  the  criminal  contempt 
aforesaid  before  the  undersigned,  and  adjudged  by  the  undersigned  to 
pay  a  fine  of  twenty  five  dollars,  and  be  imprisoned  in  the  common  jail 
of  said  county,  for  the  term  of  five  days,  and  until  such  fine  be  paid,  or 
he  be  dischai^ed  from  imprisonment  according  to  law.    Dated  the  30ih 

day  of  November,  1840.      >    . 

John  B.  Gii*b£rt,  Justice. 

The  statement  of  the  ofience,  which  should  be  set  forth  with  great 
particularity,  will  of  course  vary  according  to  the  circumstances  of  each 
case.  The  above  precedent  will  give  the  justice  an  idea  of  the  general 
manner  in  which  the  record  should  be  drawn.  We  have  omitted  to  give 
the  form  of  stating  an  ofifence  under  the  third  subdivision  of  tl^  section 
cited  ante,  909.  Such  cases  are  extremly  rare.  If  any  such  shQ||| 
happen,  the  manner  of  setting  forth  the  particulars  of  the  ofifence  will 
nidily  occuA 
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After  drawing  and  subscribing  th6  record  of  conviction,  which  is,  af 
we  have  seen,  to  be  filed  in  the  office  of  the  county  clerk  within  ten  dayi 
from  its  date,  the  justice,  (in  case  the  offender  is  to  be  punished  by  im- 
prisonment, or  in  case  he  neglects  to  pay  the  fine  imposed,)  proceeds  to 
make  out  the  warrant  of  commitment,  which  is  declared  by  the  slatofe 
to  be  void,  unless  it  sets  forth  the  particular  circumstances  of  the  of- 
fence.   Vid.  2  R.  S.  200,  §  278.    It  may  be  in  the  following  form : 

form  of  warrakt  of  commmcelft  for  a  contbmft. 

Saratoga  County,        ) 
Town  of  Saratoga  Springs,  )  ^^* 

The  people  of  the  state  of  New  York :  To  any  confttable  of  said 

county,  and  to  the  keeper  of  the  common  jail  of  the  said  oomty, 

Grbetino  : 

Whereas,  &c.  {here  recite  the  record  of  conviction  down  to  and  oidb* 
dhiff  the  word  **  Charge^  in  italics^  and  then  proceed  ae  follows:) 

And  whereas  the  said  John  Smith  was  thereupon  adjudged  to  be  guiifyt 
and  was  convicted  by  the  midersigned  of  the  criminal  contempt  afcre- 
said,  and  was  adjudged  to  pay  a  fine  of  twenty-five  dollars,  and  be  ioi* 
prisoned  in  the  common  jail  of  said  county  for  the  term  of  five  days,  and 
until  such  fine  be  paid,  or  he  be  discharged  from  imprisoDoient  according 
to  law. 

Therefore  you,  the  said  Constable,  are  hereby  commanded  to  take^ 
convey,  and  deliver  the  said  John  Smith  into  the  custody  of  the  said 
Keeper  of  the  said  jail ;  and  you  the  said  Keeper,  are  hereby  required  to 
receive  the  said  John  Smith  into  your  custody  in  the  said  jail,  and  bin 
there  safely  keep,  during  the  said  term  of  five  days,  and  until  he  pay  the 
said  fine,  or  be  duly  discharged  according  to  law.  Hereof  fail  yoa  doC. 
Dated  the  80th  day  of  November,  in  the  year  1840. 

John  B.  Ghabrt*  /vsliait 


Section  IIL 

OF  PROCEEDINGS  AGAINST  A  WITNESS  FOR  REFUSING  TO  fi£ 

SWORN,  &e. 

It  is  provided  by  statute,  that  when  a  witness  attending  before  any  jw* 
lilMf  in  any  cause,  shall  refuse  to  be  sworn,  in  any  form  prescribed  by 
law,  or  to  answer  any  pertinent  or  proper  question,  and  the  party  at 
whose  instance  be  attended,  shall  make  oath  that  the  testimony  of  awh 
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whnets  is  so  far  material,  that  without  it  he  cannot  safely  proceed  in  the 
trial  of  such  cause,  such  justice  may  by  warrant  commit  such  witness  to 
the  jail  of  the  county.(a[7)  Such  warrant  shall  specify  the  cause  for  which 
the  same  is  issued ;  and  if  it  be  for  refusing  to  answer  any  question,  such 
question  shall  be  specified  therein ;  and  such  witness  shall  be  closely  con- 
fined pursuant  to  such  warrant,  until  he  submit  to  be  sworn  or  to  ans- 
wer, as  the  case  may  be.(y)  The  justice  shall  thereupon  adjourn  such 
cause  at  the  request  of  the  party  in  whose  favor  such  witness  attended, 
from  time  to  time,  until  such  witness  shall  testify  in  the  cause,  or  be  dead 
(NT  insane,  (z) 

In  order  to  justify  the  commitment  of  a  person  present  in  court,  but 
who  refuses  to  be  sworn  as  a  witness,  the  justice  should  require  evidence 
of  his  having  been  duly  subpoenaed ;  for,  until  this  is  done,  he  is  a  mere 
stander  by,  and  cannot  be  compelled  to  testify,  (a)  If,  however,  in  such 
a  case,  he  submit  to  be  sworn,  and  then  refuse  to  answer  any  pertinent  or 
proper  question,  he  may  be  proceeded  against  in  the  manner  pointed  out 
by  the  statute  ;  for  the  suffering  of  himself  to  be  sworn  as  a  witness, 
would  be  deemed  a  waiver  of  his  right  to  require  the  service  of  a  sub- 
poena. To  authorize  a  proceeding  under  the  provisions  of  the  statute 
above  cited,  the  witness  must,  in  all  cases,  be  in  actual  attendance  before 
die  justice ;  and  cannot  be  committed  except  upon  the  oath  of  the  party 
at  whose  instance  he  attended.  If  the  witness  refuse  to  be  sworn,  and 
does  not  admit  due  service  of  the  subpoena,  the  justice  should  require, 
preliminarily,  evidence  that  service  has  been  made.  This  may  be  in 
either  of  the  ways  pointed  out  ante,  862,  or  it  may  be  by  the  simple  oath 
of  the  party,  without  an  affidavit.  The  justice  will  then  proceed  to  admin- 
ister the  additional  oath  required  by  the  statute,  which  may  be  in  the 
following  form : 

-    Form  of  oath  to  he  administered  to  the  party* 

You  do  swear  that  you  will  true  answer  make  to  such  questions  as 
may  be  put  to  you,  touching  the  materiality  of  the  testimony  of  John 
Smithy  a  vritness  in  the  cause  now  on  trial  before  me,  between  James 
Jackson^  plaintiflT,  and  Richard  Roe^  defendant. 

Under  this  oath,  if  the  party  state  that  the  testimony  of  the  witness  is 
so  far  material,  that  without  it  he  cannot  safely  proceed  in  the  trial  of 


(x)  3  R.  S.  aOO,  §  279.  (a)  Vid.  ante,  860.     Vid.  Cow 

y)  Id.  §  280.  Hill's  notes  to  Ph.  Ev.  23. 

»)  Id.  §281^ 
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the  cause,  and  the  witness  still  refuses  to  be  sworn,  or,  if  sworn,  to  ans- 
wer any  pertinent  or  proper  question  which  may  have  been  proposed  to 
him,  it  becomes  the  imperative  duty  of  the  justice  to  commit  the  witness 
to  jail,  by  a  warrant  of  commitment,  which  may  be  in  the  following 
form : 


'.  i  "• 


FORM  OF  COMMrrMEirr  OF  WITNEflS   FOR  REFUSIIIO  TO  BB  fiWORN,  &C 

Saratoga  County, 
Town  of  Saratoga  Springs, 

John  6.  Gilbert,  a  justice  of  the  peace  of  said  county :  To  any  con- 
stable of  said  county,  and  to  the  keeper  of  the  common  jail  of  said  county, 
Greeting  : 

Whereas  on  the  trial,  of  a  cause  before  me,  the  said  justice,  this  day, 
between  James  Jackson^  plaintiff,  and  Richard  Roe^  defendant,  John 
Smith,  being  called  as  a  witness  on  the  part  of  the  said  plaintiflT,  (or  de- 
fendant) and  being  present,  and  admitting  that  he  had  been  duly  subpoena- 
ed to  attend  the  said  trial  as  a  witness  on  the  part  of  said  plaintiff,  (or  de/ea« 
dant,)  (or,  and  it  being  proven  to  me  by  the  oath  of  said  plaintiff,  or  de- 
fendant, or,  by  the  oath  of  John  Styles,  or,  by  the  return  of  G.  C« 
Loomis,  one  of  the  constables  of  said  county,  that  the  said  John  SmiA 
was  duly  subpoenaed  &c.)  refused  to  be  sworn,  as  such  witness,  in  any 
form  prescribed  by  law,  (or,  John  Smith  was  called  and  sworn  as  a  wit- 
ness on  the  part  of  the  said  plaintiff,  and  on  his  examination  as  such  wX^ 
ness,  the  said  John  Smith  was  asked,  by  the  said  plaintiff,  the  pertioeiit 
and  proper  question,  **  Whether  he  was  acquainted  with  the  band  wri- 
ting of  Richard  Roe  T^  to  which  question  the  said  John  .Smith  refused  to 
make  any  answer.) 

And  the  said  James  Jackson  having  made  oath  before  me,  that  the  tes- 
timony of  the  said  John  Smith  was  so  far  material,  that  without  it  he 
could  not  safely  proceed  in  the  trial  of  the  said  cause : 

Now,  therefore,  you,  the  said  Constable,  are  hereby  commanded  forth* 
with  to  convey  and  deliver  the  said  Jolm  Smith  into  the  custody  of  the 
said  Keeper  of  the  said  jail,  and  you  the  said  Keeper  are  hereby  required 
to  receive  the  said  John  Smith  into  your  custody  in  the  said  jail,  and  him 
there  safely  keep,  until  he  shall  submit  to  be  sworn  as  such  witness  as 
aforesaid,  and  shall  be  discharged  by  due  course  of  law,  (or,  until  he 
shall'submit  to  answer  the  said  question  so  put  to  him  by  the  said  Jiimes 
Jackson^  and  be  discharged  in  due  course  of  law.)  Hereof  fail  not 
£|ven  under  my  hand,  the  30th  day  of  November,  1840. 
^r  JoHB  B.  G11.BBKT,  /tfsftba. 


CHAPTER  X. 


Of  Cvidcaoe. 


Sscnon  L 


ITS  GENERAL  NATURE  AND  IMPORTANCE. 


Thjb  most  formidable  difficulty  that  will  present  itself  to  the  justice,  as 
well  on  the  hearing  by  himself,  as  the  trial  before  the  jury,  will  be  the 
rules  of  evidence  in  the  admission  or  rejection  of  testimony.  This  diffi- 
culty will  discover  itself  in  various  shapes,  and  often  in  disguised  forms. 
The^  intrinsic  difficulty  of  the  thing  renders  it  next  to  impossible  to  lay 
down  abstract  rules,  that  will  be  a  guide  in  all  cases.  Indeed,  almost 
every  case  must  stand  alone,  separated  from  others  that  resemble  it  by 
some  slight  shade  or  difference,  unnoticed  by  superficial  observers,  but 
substantially  varying  from  the  reason  and  ground  work  of  its  kindred 
case.  Nothing  is  more  likely  to  mislead  a  mind  unaccustomed  to  legal 
investigation,  than  the  resemblance  of  one  case  to  another,  or  to  some 
general  principle,  when  at  the  same  time  it  is  substantially  different,  (a) 

Evidence  signifies  that  which  demonstrates,  makes  clear,  or  ascertains 
the  truth  of  the  very  fact  or  point  in  issue,  either  on  the  one  side  or  on 
the  other ;  and  no  evidence  ought  to  be  admitted  to  any  other  point.(&) 

The  first  thing  therefore,  we  repeat,(c)  which  it  is  the  duty  of  the  jus- 
tice to  turn  his  mind  to,  is,  the  issue  between  the  litigant  parties ;  that  is, 
as  we  have  seen,  what  they  have  affirmed  on  one  side  and  denied  on  the 
other. ({/)  It  is  important,  in  the  first  place,  to  ascertain  on  which  side 
the  burthen  of  proof  lies ;  for,  in  all  issues,  one  party  takes  upon  himself 
the  proof  of  the  fact  in  issue.  This  is  most  usually  with  the  plaintiff,  but 
not  always  so.(c) 


a)  Penn.  on  Small  Causes,  149. 

b)  3  Blac.  Com.  367. 
'c)  Vid.  ante,  877. 


(d)  Id.  833,  4. 

(e)  Penning,  on  Small  Causes, 
Ante,  693. 
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Sbctioh  IL 

THE  GENERAL  RULES  OF  EVIDENCE. 

RULE  I. 

Whichever  side  hath  the  affirmative  of  the  question^  that  side  hoik  dm 
the  burthen  of  proof. 

Suppose,  in  an  action  of  trespass  for  taking  and  leading  away  a  horse, 
the  defendant,  instead  of  pleading  the  general  issue  and  then  pleading  a 
justification,  as  we  have  seen  he  would  have  a  ri^t  to  do,(y)  ahouU 
content  himself  with  pleading  directly  a  justification  that  the  Ikone  was 
taken  under  his  execution,  as  ante,  815, 816,  and  the  plaintiff  dioald  ra- 
ply  and  deny  the  fact  What  then  would  be  the  issue  ?  Not  the  taka^ 
and  leading  away  of  the  horse ;  for  this  is  admitted  by  the  apedil 
plea  ;(ff)  but  whether  the  defendant  took  the  horse  as  he  alleges.  Who 
then  affirms  this  fact  ?  Not  the  plaintiff:  he  denies  it.  It  is  then  tks 
defendant,  and  on  him  the  burthen  of  proof  lies.  And  so  of  any  otltf 
special  affirmative  plea,  denied  by  the  repltcation.(A)  The  case  pat  ii, 
to  be  sure,  one  which  rarely  happens,  because  the  defendant  usually  pie- 
cedes  his  special  plea  with  the  general  issue,  in  which  case,  the  bartbaa 
of  proof  shifts  from  one  party  to  another.  After  the  plaintiff  has  made 
out  his  case,  the  defendant  then  shows  the  truth  of  his  plea,  or  any 
fact  not  pleaded,  which  is  admissible  under  the  general  issue,  in  otder  to 
defeat  the  plaintiff's  claim ;  as  infancy,  payment,  insanity,  d&c.(t)  Here 
the  affirmative  lies  with  the  defendant.  And  so,  doubtless,  where  an  ae> 
tion  is  brought  for  selling  spirituous  liquor  without  license,  dec  tboogk 
the  declaration  must  deny  the  defendant's  having  lioense,(^')  yet  it  is  sof> 
ficient  to  prove  the  sale  of  the  liquor,  and  it  then  lies  with  the  defendat 
to  show  his  qualification,  by  producing  and  proving  his  license,  &&  and 
so  of  the  like  ca8es.(A) 

And  the  burthen  of  proof  some  times  changes  sides,  according  to  ce^ 
tain  niles  of  presumption.    Thus,  on  a  plea  in  bar  that  the  defindaiit  ii 


0 

lion  ft 


Ante,  716.  (t)  Vid.  lUble  of  Defences,  ante,  W 

Ante,  719.  to  698. 

Of  the  burthen  of  proof  ia  an  ac-       (  «')  Ante,  608. 
loh  fcff  tavern  expenses,  vid.  ante,  IM.       (J^  Vid.  1  Phil.  £v.  196,  9^  and  te 

notes  by  Cowen  k.  Hill,  p.  490, 1. 
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a  married  woman,  if  the  plaintiff  proves  that  her  husband  was  gone»  and 
no  account  heard  of  him  for  more  than  seven  years  before  the  promise, 
the  bmrthen  is  then  thrown  on  the  defendant  to  show  him  alive,  for  the 
reasons  mentioned  ante,  708.  (Z)  And  so,  where  the  fact  lies  peculiarly 
within  the  party's  knowledge,  as  if  the  defendant  prove  lumself  an  in* 
iant  at  the  time  of  the  promise,  and  the  plaintiff  then  proves  a  subsequent 
promise,  which  he  alleges  was  after  the  infant  came  of  age,  the  defend* 
ant  must  then  show  his  non-age  at  the  time  of  the  second  promise.(in) 

The  rule  that  the  affirmative  must  be  proved,  has  also  the  following 
exception :  Where  an  action  is  brought  for  a  culpable  omission,  or  breach 
of  duty,  as  where  a  constable  is  sued  for  not  taking  goods  and  chatteb 
on  an  execution,  6cc,  or  not  arresting  a  man  on  an  execution  or  warrant, 
or  any  other  officer  for  not  doing  his  duty,  whereby  the  party  is  injured, 
the  negative  or  omission  must  be  proved ;  for  it  is  one  of  the  first  princi- 
ples of  justice,  not  to  presume  that  a  person  has  acted  illegally,  till  the 
contrary  be  proved,  (n) 

B17LB  II. 

It  is  always  sufficient  to  prove  the  substance  of  the  issue. 

Where  the  plaintiff  alleges  that  the  defendant  was  to  do  a  certain  act, 
on  the  payment  of  a  sum  of  money,  proof  of  tender  and  refusal  estab- 
lishes the  issue,  for  this  is  equivalent  to,  and  in  substance,  a  payment.(o) 
And  a  plea  of  payment,  of  a  principal  sum  and  all  interest  due,  is  estab- 
lished by  showing  the  payment  of  a  gross  sum,  not  amounting  to  the  full 
interest,  but  which  was  accepted  as  payment  of  the  debt.(p)  And 
where  a  declaration  is  in  trespass,  for  cutting  down,  &c.  certain  trees, 
(and  by  parity,  in  trespass,  or  trover  for  taking,  and  converting  certain 
goods  and  chattels,)  proof  of  cutting  part  of  the  trees,  or  taking  and  con- 
verting a  part  of  the  goods  or  chattels  mentioned,  sustains  the  issue  for 
so  much. (9)  In  the  action  of  assumpsit,  for  debt  on  simple  contract,  the 
plaintiff  may  prove  and  recover  a  less  sum  than  he  demands  by  his  dec- 
laration ;(r)  and  in  an  action  for  the  escape  of  husband  and  wife  from 
execution,  for  a  debt  due  from  the  wife  before  marriage,  proof  that  the 
husband  alone  escaped,  will  be  sufficient.(f) 


(0  6  East,  80,  85.    1  PhU.  £v.  197, 8,  (0)  1  Wils.  115.    But  tee  5  Monroe, 

Sim  the  notes  bv  Cowen  &  HUl,  p.  489.  372. 

(ffi)  1  T.  R.  648.    And  see  the  cases  (p)  2  Str.  690.    5  Cranch,  11.    8  John, 

cited  1  PhU.  Ev.  198,  9,  and  the  notes  229. 

by  Cowen  &  Hill,  p.  490,  1.  (q)  Co.  Litt.  282,  a. 

(n)  Vid.  cases  cited,  1  Phil.  E7. 195,6,  (r)  1  H.  Bl.  249. 

and  in  the  notes  by  Cowen  k,  HUl,  pages  (s)  1  Sid.  5. 
296  to  801,  488,  4,  et  seq. 
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Averments  in  a  declaration,  plea  dec,  which  are  wholly  impertinent 
and  might  be  strack  out,  without  affecting  the  cause  of  action  or  defenre, 
need  not  be  proved  ;  as  if  I  declare  on  an  express  warranty  of  soand- 
ness,  and  state  that  the  defendant  knew^of  the  unsoundness,  if  I  prove 
the  warranty  and  unsoundness  as  laid,  I  need  not  prove  the  defendant^ 
knowledge,  because  the  express  warranty  is  enough  i  and  a  cause  of  ae* 
tion  would  be  sufficiently  stated  and  made  out  in  proof,  though  the  aver- 
ment of  knowledge  be  stricken  out  of  the  declaration.(/)  And  so>  whcrt 
I  allege  that  the  defendant  maliciously  dug  under  my  house,  and  caused 
its  fall,  &c.  proof  that  in  digging  a  cellar  adjoining  me,  he  negliffendp 
did  the  injury  complained  of,  sustains  the  issue,  for  the  words  malicicuslff 
^.,may  be  stricken  out  of  the  declaration,  and  yet  leave  it  good,  (a)  So 
in  an  averment,that  a  note  was  assigned^/or  value  received^  the  words^ 
value  received  are  immaterial,  and  need  not  be  proved,  and  the  declara- 
tion is  sustained,  though  the  assignment  do  not  contain  these  words  ;{v) 
but  the  averment  that  the  defendant  made  his  promissory  note,  setting  it 
forth,  and  adding  "  being  for  t)alue  received j**  must  be  sustained  by  a 
note  containing  the  words  "for  value  received  i*^  for  the  averment  is  a 
description  of  the  contract,  (to) 

But  in  regard  to  records,  writings  or  contracts,  which  make  a  part  of 
the  plaintiff's  case,  they  must  be  proved  as  laid,  although  parts  of  tbcm 
are  stated  which  are  altogether  immaterial ;  for  such  records,  writings  or 
contracts  are  entire,  and  a  part  only  cannot  be  stricken  out,  so  as  to 
square  them  with  the  evidence.  The  party  should,  therefore,  set  out 
barely  so  much  of  these^as  will  make  out  his  action  or  defence  according 
to  their  legal  eflect,  and  not  verbatimf  as  in  the  papers,  &c.  themselves, 
for  fear  of  a  misdescription,  (x) 

We  before  noticed  the  precision  with  which  special  contracts  must  be 
set  forth  in  pleadings  whether  they  be  simple  contracts  or  contracts  m* 
der  seal :  and  sliall  content  ourselves  with  referring  the  reader,  for  the 
general  doctrine  on  this  subject,  to  our  former  pages,  589  to  595.  It  is 
always  sufficient  to  state  the  contract  according  to  its  true  sense,  or  legal 
effect,  without  adopting  its  very  words,  and  this,  whether  it  be  in  wriiiif 
or  by  parol,  sealed  or  unsealed,  (y)     When  so  stated,  however,  it  must  be 


(n  2  East,  446.  en  &  Hill's  Notes  to  Phil.  £t.  518  to 

(tt)  17  John.  92.  531 ;    and    2    R.  S.    328,  §  99,    as  to 

(f?)  3  Crancb,  193.    I  Call's  R.  106.  disregfarding     Tarianccs.       Vid.     post, 

(w)  10  Johns.  418.     And   see  cases  closings  remarks  cm  die  rule  now  uiKler 

ttMkin  Cowen  &  Hill's  Notes  to  Phil,  consideration. 

^■D  525.  (y)  Ante  592.    10  Mass.  Rep.  230.  1 

^Pf  Doug:.  665  to  669,  cd.  1807,  and  Chitt.  on  pi.  834,5,  ed.  183a    1  Ban. 

notes  at  the  end  of  case.  Vid.  also.  Cow-  &  Aid.  Rep.  0. 
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proved  as  laid,  or  the  plaintiff  must  fail  in  his  action  unless  the  case  be 
one  wherein  the  court  may  disregard  the  variance,  pursuant  to  2  R.  8.  328, 
§  00,  stated  post,  at  the  close  of  remarks  on  this  rule,  or,  the  more  liberal 
rules  in  favor  of  amendments  now  acted  upon  independently  of  the  statute. 
The  following  instances  are  presented  as  illustrations  of  the  old  and  se- 
vere rule. 

The  plaintiff,  in  setting  forth  a  lease  in  his  declaration,  stated  the  rent 
to  be  payable  in  quarterly  payments :  The  evidence  w*as,  that  no  partic- 
ular time  of  payment  was  agreed  upon  between  the  parties ;  it  was 
held  that  the  plaintiff  must  be  nonsuited,  (z)  Declaration  on  a  corrupt 
agreement,  under  12  Anne,  stat.  2,  ch.  16,  made  on  21st  December, 
1774,  giving  day  of  payment  to  23d  December,  1776 :  Proof  of  contract 
made  23d  December,  1774,  and  of  forbearance  for  two  years  ;  this  was 
beM  a  fatal  variance,  (a)  Declaration  on  contract  by  defendant,  to 
deliver  all  his  tallow  to  the  plaintiff  at  four  shillings  per  stone  : — Proof 
that  defendant  should  deliver  it  at  four  shillings  per  stonet  and  so  much 
more  as  the  pUiiutiff  paid  to  any  other  person:  Plaintiff  nonsuited. (6) 
Declaration,  in  consideration  that  plaintiff  would  buy  of  defendant  forty- 
five  sheep,  for  54/.  lis,  Gd*  the  defendant  undertook,  &c.  that  they  were 
sound : — Proof,  that  the  price  was  54/.  12^.  Gd, :  Plaintiff  nonsuited, 
though  it  seems  this  would  not  have  been  the  case,  had  the  sum  been  laid 
after  a  videlicit.{c)  Declaration,  that  plaintiff  agreed  to  build  two  houses 
for  500/.  by  a  certain  day,  which  lie  had  done: — Proof,  that  the  time  had 
been  enlarged  by  parol,  and  the  houses  finished  within  the  enlarged  time^ 
Plaintiff  nonsuited^e/)  Declaration,  that  defendant  agreed  to  sell  plaintiff 
400  bushels  of  oats^  ^,;  Proof,  that  defendant  agreed  to  sell  plaintiff  so 
many  bushels  of  oats,  at  the  Hartland  Quay  measure :  Plaintiff  nonsuit- 
ed :  for  the  word  bushel,  means  Winchester  bushel^  unlei^s  otherwise  ex- 
pressed, (e)  Declaration,  in  consideration  that  the  plaintiff  would  deliver 
certain  pictures  to  one  Poole,  defendant  promised  to  pay,  &c. — Proof, 
that  the  promise  to  pay  was  in  consideration  that  the  pictures  should  be 
delivered  to  the  defendant :  Plaintiff  nonsuited.(/)  Declaration  for 
wages,  "  during  a  certain  voyage  from  the  port  of  London,  to  the  coast 
of  Africa,  and  from  thence  to  the  West  Indies ;" — Proof,  that  the  voyage 
was  "  from  the  port  of  London,  upon  an  intended  voyage  to  the  coast  of 
Africa,  for  slaves,  from  thence  to  the  West  Indies,  or  America,  and  aftcr- 


(z)  Doug.  665.  (d)  Id.  390.    S.  P.  8  John.  892. 

(a)  Cowp.  671.  («)  4  T.  R.  314. 

(6)  1  T.  R.  447. 

(c)  8T.  B*  67,  cited  areuendo,  by 


6)  1  T.  R.  447.  (/)  Id.  687, 

»  3T    -     " 

Dsmpiei^ 
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wards  to  London^  in  Ghreat  Britain^  or  to  her  delivery  port  in  Europe  f* 
the  Tariance  in  the  description  of  the  voyage  between  the  declaratiaB 
and  proof  was  held  fatal^  though  the  captain  put  an  end  to  the  voyage 
in  the  West  Indies,  and  though  the  description  of  the  voyage  in  the  dec- 
laration was  laid  under  a  sctliceL{g)  Declaration  on  contract,  to  deliver 
forty  bags  of  wheat  on  .one  market  day,  and  sixty  bags  on  the  then  next 
market  day : — ^Proof  of  a  contract  to  deliver  forty  or  fifty  bags  the  first 
day,  and  the  remainder  at  the  next  market  day ;  the  variance  was  heU 
fatal. (A)  Declaration  against  two  defendants  on  a  warranty  upon  a 
joint  contract  of  sale : — Proof  of  a  warranty  by  one  of  the  defendants, 
upon  a  contract  to  sell  the  article  as  his  separate  property :  Plaintiff  non- 
suited.(t)  Avowry,  setting  forth  a  lease  upon  llOJL  rent : — ^Proof  of  a 
lease  of  148  acres,  at  lbs.  per  acre,  equal  to  111/,  rent;  the  vmrianoe 
was  held  fatal.(^')  Declaration  in  debt,  for  rent  on  a  demise,  at  Itt 
rent : — ^Proof  of  a  demise  at  a  rent  of  15Z.  and  8  fowls ;  variance  held 
fata1.(&)  Declaration,  that  the  defendant  was  tenant  of  land  in  F^  ia 
consideration  whereof  he  promised  to  manage  it  in  an  husband*likc  man- 
ner : — Proof,  that  the  land  lay  in  F.  and  G. :  Plaintiff  iionsiiited.(l)  De- 
claration on  a  policy  of  insurance ;  one  count  avers  interest  in  A.,  and 
another  count  avers  interest  in  B. : — Proof,  that  the  interest  is  in  A.  and  & 
jointly :  the  plaintiff  cannot  recover  under  either  count  (m)  DeclaratkBp 
that  the  defendants  were  severally  indebted  to  the  plaintiff  in  diven 
sums,  and  accounted  with  him  for  the  same,  being  21/.  fi«.,  and  in  consiil- 
eration  that  he  would  forbear  payment  of  that  balance,  the  defendants 
jointly  undertook  to  pay  the  same  to  him : — ^Proof,  that  the  balance  wa% 
on  accounting,  20/.  18^.;  Plaintiff  nonsuited.(n)  If  a  bill  drawn  hj 
John  Couch,  be  declared  on  as  a  bill  drawn  by  Jchn  Crouch^  the 
ance  is  fatal,  (o)  And  so,  where  the  defendant  is  sued  on  a  note 
by  him  and  others,  and  the  declaration  varies  from  the  note  in  the 
of  either  of  the  defendant's  co-promi88ors.(j9)  And  where  a  note  is 
made  payable  at  a  particular  place,  it  is  a  fatal  variance,  if  the  place  be 
not  stated  in  the  declaration.  (7)  S.  P.  3  Campb.  R.  408.  And  so^  if  a 
place  be  stated  in  the  declaration,  but  none  appear  on  the  bill  or  nole^ 
but  only  by  way  of  memorandum  at  the  foot  thereof,  (r)  In  an  actioa 
against  a  carrier,  a  contract  is  alleged  to  carry  goods  from  A.  to  BL,  a 


U)  2  Boss.  &  Pull.  116.  (n)  8  Maula  k.  Seiw.  ITS. 

(>}  2  East,  2.  (0)  3  Bos.  and  Pull.  669.    &  P.  4 

(0  12  East,  4i2.  Taunt  810. 

(il  4  Taunt.  820.  (p)  4  T.  R.  611. 

(w\  2  Dour.  666,  cited.  (0)  8  Campb.  R.  247. 

(I)  4  Taunt  700.  (r)  4  Maide  4r  Selw.  606. 

(m)  6  Id.  101. 
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variance  in  evidence  as  to  the  termini,  is  fataL(«)  Declaration  on  con- 
tract to  pay  for  half  the  land  taken  for  a  certain  road,  is  not  sustained  by 
proof  of  a  contract  to  pay  for  aU  the  land  taken  therefor ;  {t)  nor  is  a 
declaration  on  a  contract  to  build  a  ship^  by  evidence  of  an  agreement 
to  finish  a  ship  partly  built,  (ti)  Declaration  on  a  promissory  note,  omits 
to  aver  that  the  defendants  are  partners,  or  acted  under  a  firm,  but  states 
simply  that  they  made  the  note,  &c.,  their  own  proper  hands  and  names 
being  thereunto  subscribed^  by  the  name  and  description,  6cc,  Proof,  that 
one  of  the  defendants,  a  partner  of  the  others,  signed  the  name  of  the 
firm,  will  not  support  the  declaration.(t;) 

In  an  action  qiii  tarn  for  usury,  the  plaintiff  alleged  a  loan  by  the  defen- 
dant to  A*  for  sixty  three  days,  and  produced  a  note  in  evidence,  payable 
to  the  defendant  in  sixty  days,  this  was  held  a  fatal  variance,  although 
the  three  days  of  grace,  added  to  the  number  of  days  specified  in  the 
note,  would  make  sixty  three  days.(u>)    In  r^ard  to  variance  between 
declaration  and  proof,  upon  a  note  payable  in  specific  articles,  vide  ante 
173,4.     In  an  action  qui  tarn  for  taking  usury,  the  declaration  stated  the 
taking  to  have  been  in  pursuance  of  a  loan  of  9200,  by  means  of  a  prom- 
issory note :  and  the  evidence  was  of  a  loan  of  $200,  and  the  interest 
Aereon  for  more  than  six  months ;  this  was  held  a  fiital  variaoce.(x) 
For  vanous  other  illustrations  in  like  actions,  see  the  notes  of  Cowen  & 
Hill,  to  Phil.  Ev.  p.  515,  533.    Evidence  of  a  promise  to  deliver  certifi- 
cates of  debenture,  will  not  support  an  action  on  a  promise  to  pay 
money.(y) 

The  law  requires  the  same  and  even  greater  strictness  in  a  jiea  of 
usury,  than  in  a  declaration  in  an  action  qui  tarn,  under  the  statute  of 
usury,  (x) 

We  before  noticed,  that  in  setting  forth  a  written  contract  it  is  not 
necessary  to  describe  the  parties  as  of  such  a  place,  or  degree,  though 
they  be  so  described  in  the  contract.(a)  This  omission  will  therefore  be 
held  no  variance.  Accordingly,  in  Evans  v.  Smith,  I  Wash.  Rep.  72, 
an  objection  was  taken  at  the  trial,  to  the  giving  of  the  bond  in  evidence, 
on  account  of  a  variance  between  it  and  the  declaration,  in  this,  that  the 
defendant  is,  in  the  bond,  said  to  be  ^  of  the  county  of  Essex,"  which  is 
omitted  in  the  declaration.    The  objection  was  overruled,  and  on  appeal 


(t)  2  Stark.  R.  385.    21  Wend.  153.        (to)  4  Day,  114. 
Brod.  &  Biog.  538.  (x)  Id.  37. 

0  8  John.  2^3.  (y)  7  Masi.  Rep.  325. 


[«)  3  Day,  312.  (m)  10  John.  140,  and  ride  8  T.  R. 

>)  7  John.  468.  Cowen  &  HUl's  581.  8  John.  84. 
Notes  to  Phil.  £v.  515,  533.  But  rid.  (a)  Ante,  605. 
Campb.  R.  805. 
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the  judgment  was  afSitned.  So,  in  the  same  book,  p.  190,  the  plamtiff 
declared,  tliat  he  rented  certain  ground  to  the  defendant,  for  the  use  ot 
the  Jockey  Cluh,  4^.  In  the  agreement  produced  in  evidence,  the  defen- 
dant was  styled  treasurer  of  the  Jockey  Glub^  but  the  variance  was  held 
immaterial.  So,  where  a  bond  was  payable  to  James  Whitlow^  jun. 
and  the  declaration  described  it  as  payable  to  the  plmntiff^  after  naming 
him  as  James  Whitlow^  Jun.  alias  James  Whitlockf  this  was  held  nol 
a  material  variance.  (6) 

Where  the  contract  declared  upon  was,  that  plaintiff  had  bargained 
and  sold,  and  defendant  agreed  to  buy  a  large  quantity  of  head  matter 
and  sperm  oil,  which  was  afterwards  ascertained  to  be  a  given  quantity« 
and  the  contract  proved  was,  for  the  purchase  of  all  the  head  matter  and 
sperm  oil,/7er  the  Wildman:  held,  that  this  was  no  variance. (c) 

The  place  stated,  either  in  the  declaration  or  plea,  in  a  justice's  courtr 
will  scarcely  ever  be  material,  and  consequently  need  not  be  proved. 
If,  however.it  bo  a  part  of  a  special  contract,  as  in  some  of  tbe  cases  cited 
ante,  919  to  921 ;  or  where,  in  trespass  on  lands,  or  assumpsit  for  use  and 
occupation,  the  plaintiff  states  a  particular  town,  which  seems  to  be 
necessary  in  trespass,  though  not  in  the  action  for  use  and  occapatioo, 
the  place  must  be  proved  as  laid.(c/)  For  other  illustrations  see  Cowen 
&  Hill's  notes  to  Phil.  £v.  536  to  538. 

The  time  stated  in  the  declaration  is  also,  in  general,  wholly  immate> 
rial,  unless  it  make  a  part  of  the  contract  or  writing  set  forth,  and  is  used 
as  matter  of  description  in  the  pleading.(e)  It  has  been  determined,  that 
the  time  of  a  penal  offence,  alleged  in  a  declaration,  is  wholly  immaterial, 
as  in  an  action  for  selling  liquor  without  license,  &c.(/)  Tbe  time  of 
committing  an  alleged  trespass  is  seldom  material.  Cowen  d&  HilTs 
Notes  to  Phil.  Ev.  585.  Where  a  trespass  is  alleged  to  have  been  com- 
ipitted  on  ^divers  days  and  times"  between  two  given  periods,  the  plaiB* 
tiff  may  give  evidence  of  any  acts  of  trespass  between  the  periods  men- 
tioned  ;  but  after  having  given  such  evidence  he  cannot  go  form  trespas 
committed  at  another  time.  He  may,  however,  at  the  comraencemeit 
of  the  trial,  elect  to  waive  his  right  to  prove  a  trespass  between  tbe  al* 
leged  periods ;  in  which  case  he  will  be  allowed  to  go  for  any  other  sio* 
gle  act  of  trespass  within  the  time  prescribed  by  the  statute  of  limita- 
tions. But  he  must  rest  on  that,  and  cannot  prove  more  than  one ;  far 
the  declaration  is  then  regarded  as  containing  but  one  count.     16  Mass. 


ti^  2  Munf.  610.  (0  2  Johns.  8.     And  see  Cowsn  It 

(e)   1  Bam.  k.  Aid.  9,  and  vid.  18    Hill's  NotM  to  Phil.  Et.  588  to  136. 
East,  410.  (/)  13  Jobiui«358. 

(cO  8  Camp.  R.  236. 
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H.  470.  Cowen  &  Hiirs  Notes  to  Phil.  Ev.  535.  Perhaps,  however, 
tying  the  party  up  by  such  election,  is  but  matter  of  practice  or  discre- 
tjon. 

Where  the  declaration  is  general,  for  goods,  &c.  sold,  work,  &c.  done, 
moneys,  &c.  and  all  the  cases  in  which  a  general  form  of  declaring  is 
good,(^)  you  may  content  yourself  with  proving  only  a  part  of  your 
declaration  or  count,  either  in  kind,  quantity  or  value.  (A) 

For  such  matters  as  are  presumed,  or  implied  by  law,  and  therefore, 
do  not  call  for  strict  proof,  vide  ante,  621,  3, 

The  rule  that  the  proof  must  substantially  correspond  with  Jfie  tiause 
of  action  or  defence  stated,  was  extended  to  a  justice's  court,  lf>y  an  ex- 
press  adjudication  of  the  supreme  court,  on  certiorari.(f)  But  unless  the 
objection  for  variance  be  taken  on  the  trial,  it  cannot  be  made  available 
afterward.     17  Wend.  71. 

In  an  action  to  recover  the  penalty  given  by  the  7th  section  of  the  act 
to  lay  a  duty  on  strong  liquors,  sess.  24,  ch.  164,  it  was  held,  that  the 
plaintiff  might  unite  in  his  declaration,  any  number  of  offences,  and  prove 
what  number  he  pleased ;  but  that  he  could  only  recover  the  penalty  for 
a  single  offencc.(^'} 

The  foregoing  summary  is  deemed  sufficient  to  exhibit  the  general 
doctrine  of  vaxiamce,  where  no  statute  or  rule  intervenes  to  modify  its 
rigor.  The  reader  desiring  a  more  extended  view  of  the  cases  is  refer- 
red to  the  notes  to  Phil.  Ev.  by  Cowen  &  Ilill,  where  a  somewhat  full 
collection  will  be  found.  Yid.  Cowen  &  Hill's  Notes  to  Phil.  Ev.  Index, 
title  •*  VarianceJ" 

In  order  to  obviate,  in  some  degree,  the  inconvenience  and  injustice 
too  often  arising  from  an  application  of  this  doctrine  to  cases  of  mere 
technical  variance,  not  at  all  affecting  the  merits,  the  following  statute 
provision  was  introduced  into  the  revision  of  1830:  <' Every  variance 
between  process,  pleadings,  or  any  instrument  in  writing,  recited  or  re- 
ferred to  in  any  other  process,  pleading  or  record,  and  every  mistake  in 
the  name  of  any  officer  or  other  person,  in  stating  any  day,  month,  or 
year,  or  in  the  description  of  any  property,  in  any  pleadings  or  record, 
which,  according  to  law,  could  be  amended  by  the  court  after  verdict 
rendered  in  any  cause,  shall  be  disregarded  upon  the  trial  of  such  cause^ 
unless  such  variance  or  mistake  be  calculated  to  surprise  and  mislead  the 
adverse  party,  and  to  prevent  his  making  due  preparation  for  a  full  an- 


i 


g)  Vide  ante,  632  to  687. 

A)  1  H.  Bl.  249.    Bull.  N.  P.  129. 


8 


i)  1  Caines,  593.     * 
f)  13  John.  253.    7  Xohn.  184. 
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Bwer  on  the  merits,  to  the  matter  concerning  which,  sach  Tariance  or 
mistake  shall  have  been  made/'    2  R.  8.  328,  §  99. 

The  variances  contemplated  by  the  statute  are  those  where,  in  the 
declaration  or  pleading,  a  toritten  instrument  of  any  kind  has  been  erro- 
neously recited  or  referred  to,  or  where  a  mistake  has  occurred  in  the 
name  of  any  officer  or  other  person,  or  in  stating  any  day,  month  or  year^ 
or  in  the  description  of  any  property.    Vid.  Cowen  A  Hill's  Notes  to 
Phil.  Ev.  53L    This  species  of  variance  or  mistake,  instead  of  operating 
as  formerly  to  exclude  a  defence,  or  turn  a  plaintiff  round  to  a  new  ac^ 
tion,  may  now,  under  certain  limitations,  he  disregarded  on  the  IriaL 
But,  in  order  to  authorize  that  course,  the  variance  or  mistake  must  be 
clerical  or  unimportant,  and  the  court  is  to  be  satisfied  that  the  pai^ 
objecting  has  not  been  surprised  and  misled  by  it,  or  prevented  from 
making  due  preparation  for  a  full  answer  on  the  merits.    Vid.  15  Wiend. 
672,  3.     17  id.  113.     ID  id.  542,  3.      Whether  he  is  likely  to  have  been 
so  surprised  or  misled,  &c.  is  a  question  for  the  court  in  the  exercise  of 
a  sound  discretion.     15  Wend.  672,  3.    Under  the  like  qualificatiofu; 
independently  of  the  statute,  amendments  may  now  doubtless  be  made 
at  the  trial,  of  most  variances  between  pleadings  and  proofs,  where  the' 
action  is  founded  on  an  oral  contract  or  wrong.     19  Wend.  542.     Sev- 
eral of  the  cases  cited  in  Cowen  &:  Hill'^  Notes  to  Phit.  Ev.  531, 2^ 
present  instances  of  both  kinds.    The  course  of  the  supreme  court,  it '» 
true,  generally  requhres  that  a  motion  to  amend  should,  in  such  cases,  be 
made  to.  the  bench,  the  original  pleadings  being  there  ;  not  at  the  circoiL 
Id.  532.    The  justice's  court,  however,  combines  the  powers  of  both. 

RULE  iir. 
The  best  evidence  is  to  be  produced^  which  (lie  nature  of  the  case  admiis. 

This  is  pronounced  by  Chief  Justice  Pennington,  to  be  the  great  lead- 
ing rule  on  the  head  of  evidence,  which,  like  Aaron's  rod,  swallows  up 
all  otbers.(&)  It  is  certainly  a  very  important  rule ;  and  is  perhaps  to 
be  oftener  applied  in  practice  by  our  courts  of  justice,  than  any  other. 
But  it  is  by  no  means  a  difRcult  one,  though  for  want  of  understaodiog 
or  practicing  it,  many  causes  fail,  and  many  defences  are  defeated* 

This  rule  relates,  principally,  to  written  evidence  and  svbscribisig  wit* 

nesses, 

1.  Wherever  a  writing  is  a  necessary  part  of  the  evidence,  in  estab- 
lishing the  action  or  defence,  it  must  be  produced.    Thus,  a  writ,(i)  or 


(ft)  PenniD|r.  on  Small  CautM,  149.  (0  6  John.  19. 
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a  boDd»  lease,  or  other  specialty  under  seal,  or  a  bill  of  exchange,  prom- 
issory  note,  or  any  other  written  instrument,  must  be  produced  before 
any  evidence  can  be  given  of  its  contents.(m) 

2.  If  there  be  subscribing  witnesses  to  such  writing,  they  alone  are 
competent  to  prove  it,  and  at  least  one  of  them  must  be  produced  on  the 
trial,  (n) 

But  both  these  rules  are  subject  to  various  exceptions. 

Exception  Ist. 

If  the  writing  be  of  a  publio  nature,  as  if  it  be  a  state  record,  on  file 
with  the  secretary  of  state,  a  record  of  chancery,  of  the  supreme  court, 
or  court  of  common  pleas :  In  all  these  cases»  though  the  writing  be  di- 
rectly in  issue  upon  a  plea  of  nul  tiel  record,  (o)  or  otherwise,  a  copy 
exemplified,  or  certified  in  the  mode  pointed  out  by  2  R.  S.  324,  §  72, 
by  the  officer  having  the  custody,  under  his  official  ^eal,  is  sufficient,  as 
well  as  the  record  itself.  One  or  the  other  of  these  must,  it  seems,  be 
produced,  when  the  record  is  directly  in  issue,  which,  in  general,  is  only 
on  the  plea  of  nul  tiel  record,  which  is  triable  by  the  record  on]y.{p) 
When  the  record  is  only  inducement,  or,  in  other  words,  not  directly  de« 
nied  by  the  pleadings,  it  may  be  proved  as  in  the  following  exception : 

Exception  2d. 

In  cases  where  the  record  is  not  directly  in  issue,  but  the  action  or  de- 
fence is  grounded  upon  some  other  matter,  and  the  record  is  mere  in- 
ducement, but  yet  a  necessary  link  in  the  chain  of  testimony,  or  comes 
collaterally  or  incidentally  in  question,  there,  either  exemplified  or  sworn 
copies,  made  and  compared  as  hereinafter  mentioned,  are  admissible  in 
evidence.  (?) 

Exception  Bd, 

A  rule  of  court,  under  the  hand  of  the  proper  officer,  as  the  register 
or  asnstant  register  in  chancery,  or  clerk  of  the  supreme  court  or  com- 
mon pleas,  is  itself  an  original  and  good  evidence  of  itself,  upon  its  mere 
production,  without  further  proof,  the  same  as  an  exemplification,  (r) 
This  is  called  an  office  copy,  Copies  of  affidavits  served  on  the  opposite 
party,  upon  which  to  ground  a  motion,  have  also  been  held  equivalent 

(m)  Vide  12  John.  221.  (p)  Bat  see  6  Wend.  512. 

(n)  1  PbiL  Ev.  464,  496.    Cowen  &  (q)  And  vid.  ante,  204.    BuU  N.  P. 

HUPs  Notes  to  PhU.  Ev.  1261  to  1263,  128. 

1849.  (r)  1  Ld.  Raym.  745.    11  John.  434. 

(0)  Vide  ante,  695. 
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to  office  copies,  and  as  such,  are  admissible  in  evidence.  («)  A  Terdict 
alone,  without  the  judgment  founded  upon  it,  is  not  evidence,(<)  onleflB  it 
be  a  verdict  on  an  issue  out  of  chancery,  in  which  case,  showing  the  de- 
cree thereupon,  will  be  enough.(ti)  But  a  verdict  in  a  justice's  coart  ii 
evidence,  without  the  judgment ;  for  a  justice  cannot,  like  a  court  of  re- 
cord, either  arrest  a  judgment,  or  grant  a  new  trial,  but  is  bound  to  ren- 
der judgment  thereon ;  and  should  he  omit  to  do  this,  the  law  will,  itself* 
attach  the  proper  judgment  to  the  verdict,  (v) 

Exception  4th. 

A  proceeding  in  a  cause  before  a  justice  of  the  peace,  thoogfa  it 
is  so  far  a  record,  that  it  cannot  be  proved  by  parol,  5  John,  351, 
11  id.  166,  yet  it  is  proveable  either  by  the  production  of  the  dock- 
et of  the  judgment,  verified  by  the  oath  of  the  justice,(ti;)  or,  if  it  be  the 
declaration,  plea,  process  or  other  paper  in  the  course  of  the  cause,  by 
its  production,  verified  in  the  same  way;(i)  or  a  sworn  copy  of  the 
docket  or  other  paper  is  equally  evidence.  (2)  And,  indeed,  these  may 
all,  or  any  of  them,  be  proved  by  parol,  if  this  mode  of  proof  be  not  oIk 

jecled  to.  (3) 

But  the  most  usual  way  of  proving  proceedings  in  a  justice's  court,  ii^ 
by  the  justice's  oflicial  certificate,  authenticated  according  to  2  R.  & 
196,  §  245  to  247.  As  proof  before  himself,  the  original  docket  or  a  cer- 
tified copy  by  himself,  is  sufllicient.  §245.  Before  any  other  court,  it  is 
not,  unless  also  authenticated  by  the  county  clerk,  as  required  l>y  §247. 
The  form  is  a  simple  transcript  (literal  copy,)  of  the  justice's  docket,  to 
the  extent  required  by  §  246 ;  and  the  contents  of  his  docket  arc  pre- 
scribed in  the  previous  section,  243.  A  copy  for  use  before  himself  is  to 
be  certified,  §  245.  When  to  be  used  elsewhere,  it  is  simply  to  be  gob- 
scribed  by  him,  thus  :  "  A  copy.  Ransom  Cook^  Justice  of  the  Peace.* 
The  clerk's  certificate  describes  his  official  character  in  terms  more  fuIL 
§  247.  The  transcript  thus  authenticated  is  evidence  in  all  courts,  and 
may  be  used  in  favor  of  the  justice,  as  well  as  others,  and  this  though  it 
be  made  out  after  he  has  ceased  to  be  in  office.  But  it  seems  the  tiaih 
script  cannot  be  received  as  evidence  of  any  proceeding,  if  there  be  oo 
judgment.  Otherwise,  as  to  the  docket  or  certificate  to  be  used  befon 
the  justice  himself.    The  transcript  cannot  of  course  be  received  ms  evi- 


(»)  11  John.  434.  (1)  3  John.  429.    8  R.  S.  l«,  7,*| 

CO  Bull.  N.  P.  234.    Willei,  367.  248. 

(u)  Bull  N.T>.  234.  (2)  Id.  id. 

r«)  2  John.  18L    Ante,  726.  (3)  12  John.  296. 

\fB)  11  John.  166.    2  R.  6. 196,  §  248. 
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dence  of  any  matters  which  the  justice  is  not  authorized  to  enter  on  bis 
docket,  pursuant  to  §  243  and  §  244.  The  first,  points  out  specific  items 
of  eniry.  The  last  section  refers  the  extent  of  the  docket  and  conse- 
quent evidence  derivable  from  it,  in  some  measure  to  his  discretion,  so 
long  as  it  is  confined  to  matter  which  properly  belongs  to  the  cause 
pending  before  him.  The  certifying  clerk  must  belong  to  the  same 
county  with  the  justice,  (x) 

The  justice  may  doubtless  state  in  his  docket  the  matters  which  were 
actually  tried  before  him,  and  what  was  submitted  to  or  withdrawn  from 
the  consideration  of  the  court  or  jury,  where  he  shall  deem  either  to  be 
materiaU  His  transcript  then  exhibits  these  facts.  So  items  of  evidence 
may  sometimes  also  become  a  materia]  subject  of  entry,  and  be  shown  in 
the  same  manner. (j^) 

The  directions  contained  in  the  statute  must  be  strictly  followed  in  the 
frame  and  mode  of  authenticating  this  kind  of  evidence,  or  it  will  bo  in- 
admissible. 

If  the  certificate  or  transcript  omit  to  state  what  evidence  was  given 
on  the  former  trial,  or  what  was  submitted  or  withdrawn  from  the  con- 
sideration of  the  court  or  the  jury,  this  may  be  proved  by  parol  evidence 
on  the  oath  ot  the  justice,  of  counsel,  or  a  bystander,  dec.  This  is  the 
rule  even  in  a  court  of  record. (z)  And  the  minutes  of  evidence  made 
by  a  magistrate,  or  other  person  upon  a  trial,  are  no  higher  in  degree  than 
their  verbal  evidence ;  and,  therefore,  need  not  be  produced,  though  they 
may  be  resorted  to,  in  order  to  refresh  the  memory  of  the  witness,  like 
all  other  memoranda  made  at  the  time  of  a  transaction.  If  the  minutes 
be  original  entries  made  at  the  time,  they  may,  on  this  being  proved  by 
the  person  who  made  them,  be  themselves  received  as  proof,  though  the 
witness  may  have  forgotten  the  facts,  (a) 

FOHH  OP  THE   CLERK's   CERTIFXCA.TE   OF   AUTHENTICATIOTr. 

Saratoga  Countt;  ss.  I,  Archibald  Smith,  clerk  of  the  said  county, 
do  certify,  that  Ransom  Cook,  the  person  subscribing  the  within  [or 
onnexeif]  transcript,  was,  at  the  date  of  the  judgment  therein  mentioned, 
viz.  on  the  10th  day  of  September,  1840,  a  justice  of  the  peace  of  the 


(x)  Vtd.   Cowen  ft  Hill's  Notes  to  ante.  724.    Also,  Cowen  &  Hill's  Notes 

Phil.  1107  to  1109.     15  Wen    237,  239.  to  Phil.  837  to  840,  952,  971,  2,  and 

8  id.  393,  4,  5.    5  id.  292.    1  Cowen,  cases  there  cited. 

115,   116.    6   id.    261.    2  Pick.    436.  (a)  1   Phil.  £▼.  221,  and  Notes  by 

Ante,  725.  Cowen  &  Hill,  pp.  550,  750  to  759,  sfy 

>)  Vid.  13  John.  R.  184.  to  585. 


I 


z)  16  John.  186.    2  id.  227,  and  vid. 


928  THE  GENERAL  RULES  OF  EVIDENCE. 

said  county.  In  witness  whereof,  I  have  caused  the  seal  of  the  oouit  of 
common  pleas  of  the  said  county  to  be  hereunto  aflixed,  this  12th  day  of 
September,  A.  D.  1840. 

[l.  s.]  Archibaij>  SmiBL 

This  transcript  of  the  justice,  properly  authenticated,  is,  like  a  record, 
conclusive  evidence,  and  cannot  be  contradicted  by  parol  te8tiniony.(ft) 

Exception  bth. 

The  right  of  proving  papers  by  a  sworn  copy  is,  by  no  means,  confined 
to  the  cases  mentioned  ante,  925,  2d  exception.  Wherever  the  wiitiiy 
to  be  proved  is  of  a  public  nature,  and  therefore  properly  confined  to  a 
single  place,  for  the  inspection  of  all  whom  it  may  concern,  a  swon 
copy  is  good  evidence.  Thus,  not  only  the  records,  books,  and  other  pa- 
pers properly  and  officially  on  file,  or  belonging  to  the  various  offices  of 
state,  and  of  our  courts  of  justice,  are  susceptible  of  proof  in  this  raa» 
ner ;  but  a  great  variety  of  others  of  inferior  importance  or  authority, 
as  those  in  official  custody  of  the  clerk  of  the  board  of  supervisors,  tows 
clerks,  school  district  clerks,  and  the  proper  officers  of  other  monicipal 
corporations,  (c)  It  is  doubtless  within  the  same  principle,  that  the 
sworn  copy  of  a  justice's  docket  is  evidence.(d)  It  is  necessary  that 
these  sworn  copies  should  be  received  in  evidence,  as  well  for  the  seco- 
rity  of  the  instrument  as  for  the  convenience  of  the  public  (e)  Though 
it  has  been  denied  that  the  rule  extends  to  the  papers  of  a  private  corpo- 
ration ;  as  a  bank,  insurance  company,  turnpike  company,  church,  fibn- 
ry  and  the  like.(/) 

Certified  copies  by  town  clerks  and  other  officers  having  the  custody 
of  papers  belonging  to  municipal  corporations,  are  made,  by  the  revised 
statutes,  a  very  common  medium  of  prw}f.{g) 

FOBM  OF  A  TOWN  CLB&k's  CBBTIFICATB. 

Saratoga  County,  and  Town  of  Saratoga  Springtf  ss.  I  certify  that 
the  above  is  a  copy  of  an  instrument  in  writing,  duly  filed  in  the  office  of 
the  town  clerk  of  the  said  town. 

Gboroe  C.  Looms,  Clerk  of  said  Timm. 


6)  13  John.  184.  (/)  Id.    Notes  1157>  1165. 

'  )  1  PhU.  £v.  424,  and  notes  1165,  6.  (g)  1  R.  S.  843,  §  16,  and  2  y .  Index 

_)  Ante,  926.  Motdence. 
(4)  1  Phil.  £v.  424. 
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When  the  productioii  of  the  original,  or  the  copy  of  any  paper  is  ne- 
cessary as  proof,  even  the  confession  of  the  party  against  whom  it  is  in* 
tended  to  be  used,  unless  made  in  cocrrt,  will  not  dispense  with  the  ne- 
cessity of  the  regular  proof.(A) 

Sworn  copies  are  to  be  proved  like  other  transcripts,  by  a  witness  who 
has  himself  made  the  copy,  or  compared  it  line  for  line  with  the  original, 
CT  who  has  examined  the  copy,  while  another  person  read  the  originaI.(t) 
He  can  generally  determine  whether  the  original  paper  be  the  true  one 
by  the  place  where,  the  person  with  whom,  or  the  book  in  wUch,  he 
finds  it,  and  is  to  state  the  mode  in  which  ho*examined  it,  under  oath 
in  court,  the  same  as  if  he  were  brought  to  prove  any  other  fact,  being 
equally,  subject  to  cross-exaraioation.  On  the  court  being  satisfied  thai 
the  copy  is  a  true  one,  it  is  received  in  evidence,  if  pertinent  to  the 
matter  in  issue.  But  no  a^  of  a  copy^  examined  as  above,  however 
authenticated,  is  admissible,  provided  the  original  be  still  in  existence,  (j) 
Otherwise  if  that  be  lost,  and  the  copy  be  therefore  resorted  to  as  sec* 
ondaijr  evidence.(i) 

'^    «  Exception  6th. 

The  mle  that  the  instrument  itself  must  be  produced,  does  not  extend 
to  mere  written  acknowledgments  of  facts,  memoranda  or  notices.  Thus, 
though  a  receipt  be  given,  payment  may  be  proved  in  any  other  way : 
and  so,  though  a  memorandum  be  made  by  a  witness,  if  he  can  remem- 
ber the  same  facts  without  a  memorandum,  he  is  not  bound  to  produce 


tT\      —  ■■  -J      — »       »  f     ■■■       —  ■  ■  i»— ^^-.  1>  M  ■>!»      ^««B   «kaat      ^  11  I 


The  following  is  the  form  of  a  certificate  as  required  by  the  Revised 
Statutes,  (2  R.  S.  3S4,  S  72,  new  Ed.)  for  a  town  clerk,  instead  of  the 
one  given  at  p.  928. 

^  Saratoga  County  and  Town  of  Saratoga  Springs^  ss. — ^1  have  com- 
pared the  above  with  the  original  on  file  in  my  office,  and  the  same  is  a 
correct  transcript  therefrom,  and  of  the  whole  of  said  original. 

GEORGE  C.  LOOMIS, 

CXerk  of  said  Toton.'' 


(h)  6  John.  9.    10  id.  248.  (k)  Id.  and  id.  1234, 1240. 

(0  1  Phil.  £v.  386.    Notaa  by  Cowen  (l)  Id.  547,  550,  750. 

«t  HilU  1065, 1240.  (m)  IcL  ut  supra,  700. 

(i)  Cowan  &  Hill't  Notat  to  Phil.  (n)  Id.  at  supra,  1198,  9. 

Ev.  1066,  6.  (o)  Id.  ut  tupra.  547. 
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the  in9tn]ment.(/>)  But  the  law  goes  no  farther,  and  it  is  not 
to  produce  the  supposed  writer  or  signer  of  a  contract,  or  other  i 
ment,  in  order  to  prove  or  disprove  its  execution.  This  may  be  done  by 
proof  of  the  hand-writing,  through  third  persons,  where  there  are  no 
subscribing  witnesses.  Thus,  you  may  prove  the  hand-writing  of  a  jua- 
ttcCi  to  show  that  he  issued  process ;  or  a  constable,  &c.  to  show  his 
turn  ;  and  so  in  a  great  variety  of  cases.  (;) 
To  this  branch  of  the  rule,  there  are,  also,  the  following  excepti 


Exception  IsL 

All  conveyances  or  writings  concerning  real  estate  proved,  or  proved 
and  recorded,  pursuant  to  i  R.  S.  745,  ch.  a,  and  the  previous  scaintes 
on  the  same  subject ;  and  every  other  written  instrument,  proved  pnrso* 
ant  to  2  R.  S.  325,  §  74,  are  evidence  of  themselves.  As  to  writing 
concerning  real  estate,  when  recorded,  the  record  or  a  duly  certified 
transcript  is  also  evidence.  1  R.  S.  749.  §  17.  Either  original  or  copy 
is,  however,  but  presumptive  evidence  of  the  execution  of  the  iestni- 
ment ;  and  may  bo  rebutted.  Id.  id.  Justices  of  the  peace  may,  in 
their  own  counties,  take  the  proof.  Sess.  Laws  of  1840,  ch.  238,  p.  187. 
So  county  judges,  mayors,  recorders,  and  the  chancellor  and  judges  of 
the  supreme  court  and  circuit  judges  any  where  in  the  state ;  and  oat  of 
the  state,  judges  of  any  United  States  court,  or  supreme,  superior  or  cir- 
cuit court,  the  mayor  of  Philadelphia  or  Baltimore,  judges  of  the  highest 
courts  in  either  of  the  Canadas,  a  United  States  consul,  minister  or  cAoyjfe 
des  affaires  in  Europe  or  South  America,  the  mayor  of  London,  mayor  or 
chief  magistrate  of  Dublin  or  Liverpool,  the  provost  or  chief  magistrate 
of  Edinburgh.  1  R.  S.  746,  747,  §  1  to  6.  ^Special  commissioners  are 
also  sometimes  appointed  to  take  proof  abroad.  The  proof  is  dtber  by 
acknowledgment  of  the  party  who  executed  the  instrument  made  per- 
sonally to  the  officer,  or  it  is  by  a  subscribing  witness.  Id.  746,  §  4,  and 
748,  §  12.  In  either  case,  a  certificate  of  the  proof  must  be  endorsed, 
in  the  form  required  by  tlie  statute.  Id.  746,  §  15.  Last  wills  and  tes- 
taments, promissory  notes  and  bills  of  exchange  are  excepted  by  the 
statutes,  and  cannot  be  proved  in  the  above  form.  Id.  752,  §  38.  9  IL 
S.  325,  §  74.  It  is  presumed  that  the  exception  means  such  promis* 
sory  notes  as  are  within  the  statute ;  not  such  as  are  payable  in  qiecifie 
articles,  or  on  condition,  &c.    Yid.  ante,  160. 


(p)  1  PbU.  £y.  464, 5,  et  sei^  Oowsn       (g)  Id.  228,  and  Notas,  558. 
k  mil's  Notes,  1261.  2. 
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FOBHS  OV  GXBnnCATB  OF  PBOBATB  OF  DBBDB  AHD  OTHBR  IBSTBITKBHTS 
BT  ACKllOWLEOOBIBllTy  BBFOBB  A  JUSTICE  OF  THB  FBACB. 

Vid.  I  R.  S.  746,  $  4.    Id.  748,  §  9  to  15. 

By  the  acknowiedgment  of  a  person  knoum  to  the  justice. 

Sabatoga  County,  ss.    On  the day  of ,  in  the  year , 

John  Doe^  whom  I  know  to  be  the  individual  described  in  and  who  exe* 
euted  the  within  conveyance,  (or,  instrument,)  (1)  personally  came  be« 
fore  me  and  acknowledged  that  he  executed  the  same. 

,  Justice  of  the  Peace. 

By  the  acknowledgment  of  a  person  unknown  to  the  justice,  but  who  is 

identified  by  a  toitness. 

BARAToaA  County,  ss.    On  the  — —  day  of ,  in  the  year  — — 

John  Doe,  personally  came  before  me  and  acknowledged  that  he  execu-> 
ted  the  within  conveyance,  (or,  instrument ;)  and  at  the  same  time  Rich-- 

ard  Roe,  residing  iir  the  town  of ,  in  said  county,  to  me  well  known, 

came  before  me,  and  being  by  me  duly  sworn,  said  that  he  knew  the 
person  making  the  said  acknowledgement  to  be  the  individual  described 
in,  and  who  executed  the  said  conveyance,  (or,  instrument ;)  which  to 
me  is  satisfactory  evidence  thereof. 

— — — ,  Justice  of  the  Peace. 

By  the  acknowledgment  of  husband  and  wife,  known  to  the  justice. 
Saratoga  County,  ss.    On  the day  of  >  in  the  year 


Jtkn  Doe,  and  Mary  his  wife,  whom  I  know  to  be  the  individuals  des- 
cribed in,  and  who  executed  the  within  conveyance,  (or,  instrument,) 
personally  came  before  me  and  severally  acknowledged  that  they  execu- 
ted the  same.  The  said  Mary,  on  a  ptivate  examination  by  and  before 
me,  apart  from  her  husband,  acknowledged  that  she  executed  the  said 
conveyance,  (or,  instrument^  freely,  and  without  any  fear  or  compulsion 
of  her  husband. 

^  Justice  of  the  Peace. 

By  the  acknowledgment  of  huAand  and  wife^^ioth  unknown  to  the  jus* 

tice,  but  who  are  identified  by  a  witness. 

Saratoga  County,  ss.    On  the day  of  — — ,  in  the  year , 

John  DoCf  and  Mary  his  wife,  personally  came  before  me,  and  severally 


(1)  If  the  writing  proved,  b«  not  a  conveyanca  of  land,  it  ought  to  be  designated 
in  the  certificate,  as  an  "  instrumeat,"  instead  of  a  conveyance. 
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acknowledged  that  they  ezecoted  the  within  conveyance,  (or,  tfufni* 
ment;)  and  the  said  Mary^  on  a  private  examination  by  and  before  oae, 
apart  from  her  husband,  acknowledged  that  sho  executed  the  same  freely, 
and  without  any  fear  or  compulsion  of  her  husband.    At  the  same  time 

Richard  Roe^  residing  in  the  town  of ,  in  siud  coonty,  to  me  well 

known,  came  before  me,  who  being  by  me  duly  sworn,  said  that  ha 
knew  the  persons  making  the  said  acknowledgments  to  be  the  same  iodi* 
viduals  described  in,  and  who  executed  the  within  conveyance,  (or,  oi- 
9trument^)  which  to  me  is  satisfactory  evidence  thereof. 

■  1  Justice  of  the  Peace. 

By  the  acknowledgment  of  husband  and  wtfe — husband  known  to  the  j^ 
tice-^mfe  unknown^  and  identified  by  a  witness. 

Saratoga  County,  ss«    On  the day  of ,  in  the  year 


John  Doe,  and  Mary  his  wife,  personally  came  before  me  and  severaDy 
acknowledged  that  they  executed  the  within  conveyance,  (or,  tmfm- 
ment.)  I  know  the  said  John  Doe  to  be  one  of  ihe  individuals  described 
in,  and  who  executed  the  same.  The  said  ilfory,  on  a  private  examina- 
tion, by  and  before  me,  apart  from  her  husband,  acknowledged  that  she 
executed  the  said  conveyance,  (or,  instrumenti^  freely,  and  withoot  any 
fear  or  compulsion  of  her  husband.  At  the  same  time,  Richard  Roe^  re* 
siding  in  the  town  of  ■  ,  in  said  county,  to  me  well  known,  caAie  be- 
fore me,  and  being  by  me  duly  sworn,  said,  that  he  knew  the  said  Mary^ 
who  made  the  said  acknowledgment,  to  be  the  same  individual  described 
in,  and  who  executed  the  within  conveyance,  (or,  instrumerUf)  which  is 
to  me  satisfactory  evidence  thereof. 

^  Justice  of  the  Peace* 

By  the  acknowledgment  of  four  persons — two  known,  and  two  identified. 

Sahatoga  County,  ss.    On  the day  of ,  in  the  year ^ 

John  Doe^  Richard  Roe^John  Styles  and  Thomas  Noakes,  personally  came 
before  me,  and  severally  acknowledged  that  they  executed  the  within  con* 
veyance,  (or^  instrument.)   At  the  same  time,  John  Smithy  residing  in  the 

(Own  of 9  in  said  county,  to  me  well  known,  came  before  me,  and 

being  by  me  duly  sworn,  said  that  he  knew  J(An  Doe  and  Richeurd  IZoe, 
two  of  the  persons  making  the  said  acknowledgment,  to  be  two  of  the 
individuals  described  in  and  who  executed  the  within  conveyance,  (or, 
instrumenty)  which  is  to  me  satisfactory  evidence  thereof.  I  know  John 
Styles  and  Thomas  Noakes,  the  other  two  persons  making  the  said  ac- 
knowledgment, to  be  the  other  two  persons  described  in,  and  who  exe- 
cuted the  said  conveyance,  (or,  instru$nent) 

■  ,  Justiceof  ihe  Peoft. 
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By  the  acknowUdgfMnt  of  a  person  conveying  by  virtue  of  a  power  of 

attorney, 

Saratoga  County,  bs.    On  the    ■       day  of ,  in  the  year ^ 

John  Styles  personally  came  before  me,  and  acknowledged  that  he  exe* 
cuted  the  within  conveyance,  (or,  instrument^  as  the  act  and  deed  of 
John  Doe^  therein  described,  by  virtue  of  a  power  of  attorney  duly  exe« 

cuted  by  the  said  John  Doci  bearing  date  the day  of  ,  in  the 

year ,  recorded  in  the  oiEce  of  the  clerk  of  the  county  of  Saratoga. 

I  know  the  said  John  Styles,  who  made  the  said  acknowledgment,  to  be 
the  same  individual  who  executed  the  within  conveyance,  (or,  instru- 
ment.) (Or,  if  the  person  is  unknown  to  the  justice,  and  is  identified,  tlien 
say :)  At  the  same  time,  Richard  Roe,  residing  in  the  town  of  ,  in 

said  county,  to  me  well  known,  came  before  me,  and  being  by  me  duly 
sworn,  said  that  he  knew  the  person  who  made  the  said  acknowledge 
ment,  to  be  the  same  individual  who  executed  the  within  conveyance,  (or 
instrument,)  which  is  to  me  satisfactory  evidence  thereof. 

— — ,  Justice  of  the  Peace. 

By  the  acknowledgment  of  a  deputy  sheriff,  of  a  deed  executed  by  him^  in 

the  name  of  the  sheriff. 

Saratoga  County,  ss.    On  the day  of ,  in  the  year , 

George  C.  Loomis,  whom  I  know  to  be  the  individual  described  in,  and 
who  executed  the  within  conveyance,  personally  came  before  me,  and 
acknowledged  that  he,  as  a  general  deputy  of  Samuel  Freeman,  Esq.  the 
sheriff  of  the  said  county,  executed  the  within  conveyance  in  the  name, 
and  as  the  act  and  deed  of  the  said  sheriff. 

,  Justice  of  the  Peace. 

FORMS    OP    CBBTIFICATES    OF    PROBATE    OP    DEEDS    AND    OTHER    INSTRU- 
MENTS, BY  A  SUBSCRIBING  WITNESS,  BEFORB  A  JUSTICE  OP  THE  PEACE. 

By  a  subscribing  witness,  known  to  the  justice. 

Saratoga  County,  ss.    On  the •  day  of ,  in  the  year , 

John  Smith,  with  whom  I  am  personally  acquainted,  came  before  me, 
and  being  by  roe  duly  sworn,  said  that  he  was  a  resident  of  the  town  of 

^  in  said  county,  that  he  saw  John  Doe  execute  the  within  convey- 

ance,  (or,  instrument,)  that  he,  the  said  Jolm  Smith,  subscribed  his  name 
thereto  as'a  witness,  and  that  he  knew  the  said  John  Doe  to  be  the  person 
described  in,  and  who  executed  the  said  conveyance,  (or,  instrument.) 

.    m    ■  ,  Justice  of  the  Peace. 
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By  a  subscribing  witness  unknown  to  thejustice^  but  identified  bjf 

witness. 

Saratoga  County,  ss.    On  the day  of ^  in  the  year , 

John  Smith  came  before  me,  and  being  by  me  duly  sworo,  said  tbml  he 

resided  in  the  town  of f  in  the  said  county,  that  he  saw  John  Doe 

execute  the  within  conveyance,  (or,  instrument,)  that  he,  the  said  Joim 
Smitit,  subscribed  his  name  thereto  as  a  witness,  and  that  he  knew  the 
said  John  Doe  to  be  the  person  described  in,  and  who  executed  the  said 
conveyance,  (or,  instrument.)    At  the  same  time,  Richard  Roe^  residing 

in  the  town  of ,  in  said  county,  with  whom  I  am  personally  acquaint* 

ed,  came  before  mc,  and  being  by  me  duly  sworn,  said  that  be  knew 
the  said  John  Smith  to  be  jthe  same  person  who  was  the  subscribing  wit- 
ness to  the  within  conveyance,  (or,  instrument,)  which  is  to  me  satislac* 
tory  evidence  thereof. 

'  ■ ,  Justice  of  the  Peace. 


By  a  subscribing  witness,  as  to  the  identity  of  the  hu^nd,  and 

edgment  by  the  wife — wife  and  subscribing  witness  both  known  to  the 
justice. 

Saratoga  County,  ss.    On  the day  of  — ,  in  the  year ^ 

Richard  Roe,  with  whom  I  am  personally  acquainted,  came  before  me, 

and  being  by  me  duly  sworn,  said  that  he  resided  in  the  town  of ^ 

in  the  said  county,  that  he  saw  John  Doe  execute  the  within  conveyaooe, 
(or,  instrument^  that  he  subscribed  his  name  thereto  as  a  witness,  thai 
he  knew  the  said  John  Doe  to  be  one  of  the  individuals  described  in,  and 
who  executed  the  within  conveyance,  (or,  instrument.)  At  the  same 
time,  Mary  Doe,  the  wife  of  the  said  John  Doe,  whom  I  know  to  be  the 
same  individual  described  in,  and  who  executed  the  said  cooTeyanoe, 
(or,  instrument,)  came  before  me,  and  on  a  private  examination,  apait 
from  her  husband,  acknowledged  that  she  executed  the  within  convey- 
ance, (or,  instrument,)  freely  and  without  any  fear  or  compuUon  of  her 
husband. 

—I  Justice&f  the  Peace. 

By  a  subscribing  witness  as  to  the  identity  of  the  husband  and  adbumi' 
edgment  by  the  wife — wife  and  subscribing  witness  unknown  to  Aejus* 
tice,  but  identified  by  another  witness. 

Saratoga  County,  ss.    On  the  — —  day  of in  the  year ^ 

Richard  Roe,  came  before  me,  and  being  by  me  duly  sworn,  said  thai  he 
resided  in  the  town  of ,  in  the  said  county,  that  he  saw  John  Doe 
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execute  the  within  conveyance  (or,  inHrumeTUf)  that  he  subscribed  his 
name  thereto  as  a  witness,  and  that  he  knew  the  said  John  Doe  to  be  the 
person  described  in,  and  who  executed  the  said  conveyance  (or,  insiru- 
ment.)  At  the  same  time,  Mary  DoCf  the  wife  of  the  said./oAn  Doe, 
came  before  me,  and  on  a  private  examination,  apart  from  her  husband, 
acknowledged  that  she  executed  the  within  conveyance  (or,  instrument,) 
freely,  and  without  any  fear  or  compulsion  of  her  husband.    At  the  same 

time,  JbAn  Smithy  residing  in  the  town  of f  in  the  said  county,  with 

whom  I  am  personally  acquainted,  came  before  me,  and  being  by  me  duly 
sworn,  said  that  he  knew  the  said  Richard  Roe  to  be  the  same  person  who 
was  a  subscribing  witness  to  the  within  conveyance  (or,  instrument,)  and 
that  he  also  knew  the  said  Mary  Doe,  who  made  the  said  acknowledgment, 
to  be  the  individual  described  in,  and  who  executed  the  within  convey- 
ance (or,  instrument^)  which  to  me  is  satisfactory  evidence  thereof. 

*  ,  Justice  of  the  Peace. 

The  above  forms  will  serve  a  double  purpose  of  informing  the 
justice  as  to  the  mode  of  proof  required  by  the  statute  in  order  to  the 
admission  of  conveyances,  &c.  in  evidence ;  and  at  the  same  time 
furnish  him  with  the  precedents  necessary  in  most  cases  to  be  used  in  dis- 
charging the  duties  imposed  upon  him  by  the  act  of  1840,  above  referred  to. 

When  the  proof  is  taken  before  a  county  officer,  e.  g.  a  justice,  or 
county  judge  not  a  counsellor  at  law,  it  must,  to  be  admissible  as  evi- 
dence or  recordable  in  another  county,  be  also  authenticated  by  a  certi. 
ficate  of  a  county  clerk  as  required  by  1  R.  S.  749,  §  18. 

FORM  OF  COUKTV  CXJBBK's  CEBTIFICATE. 

Sabatooa  County,  ) 
Clerk's  Office.     \  ^^' 

I  certify  that — ^  whose  name  is  signed 

to  the  subjoined  certificate  of  proof,  (or,  acknowledgment,)  was  at  the  time 

when  the  same  purports  to  have  been  taken,  a  justice  of  the  peace  of  the 

said  county  and  duly  authorized  to  take  the  same.    And  I  further  certify 

that  I  am  well  acquainted  with  the  hand-writing  of  the  said    '       ^ 

such  justice  as  aforesaid,  and  verily  believe  that  the  signature  to  the  said 

certificate  of  proof  (or,  acknowledgment)  is  genuine. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 

[l.  8.]        affixed  the  official  seal  of  the  clerk  of  the  said  county, 

the  — —  day  of in  the  year . 

A&CHiBALD  Smith, 

Clerk  of  Saratoga  County. 
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An  acknowledgment,  or  proof,  before  a  man  who  styles  himself  a 
judgCj  commissioner^  or  other  officer  having  authority  to  take  sach  proof 
or  acknowledgment,  is,  prima  facie^  evidence  that  he  was  such ;  and  it 
is  not  necessary  for  a  person  who  offers  a  writing  so  acknowledged,  to 
produce  the  commission  of  the  oflicer  who  took  the  proof  or  acknowl* 
edgmcnt,  or  to  give  any  further  evidence  to  prove  his  authority,  until 
some  evidence  is  given  on  the  other  side  to  render  that  fact  queatioih 
able,(r) 

Exception  2d. 

If  a  party  has  admitted  the  execution  of  a  written  contract,  not  under 
seal,  this  dispenses  with  the  production  of  the  subscribing  witDess,(s) 
though  it  is  otherwise  of  a  sealed  contract ;(/)  and,  in  the  first  case,  the 
admission  ought  to  be  direct  and  explicit ;  for  where  A.  demanded  pay* 
ment  of  a  note  of  the  defendant,  but  did  not  show  it,  nor  state  the  amoont 
nor  date,  and  the  defendant  said  he  had  given  ja  note  to  H«  which  he 
would  pay  at  a  future  day,  this  was  held  insufficient  to  dispense  with  the 
production  of  the  subscribing  witness. (u)  The  exception  is  peculiar  to 
this  state ;  and  even  here,  it  has  been  doubted  whether  it  extends  be- 
yond negotiable  paper,  (t?)  It  is  difficult  to  maintain  it  on  prindpJe ; 
and  the  authorities  elsewhere  demand  the  subscribing  witness,  Dotwiih- 
standing  the  party's  acknowledgment,  whether  the  instrument  be  sealed 
or  unsealed,  (ti)) 

An  Exception  to  both  branches  of  the  ru/e,  if,  where  the  best  evidence  is 

out  of  the  parties  power. 

If  the  subscribing  witnesses  are  all  incapable  of  being  examiiied,  the 
course  then  is,  to  prove  their  hand  writing,  or  the  hand  writing  of  one  of 
them,  which  latter  is  enough.  This  course  may  be  taken,  where  tbe 
subseribing  witnesses  are  dead,  or  blind,  or  insane,  or  infamous,  or  where 
they  have  become  interested  after  subscribing,  or  where  they  are  oat  of 
the  jurisdiction  of  the  court,  so  as  not  to  be  the  subjects  of  a  subpoena.(r) 
And  so,  in  relation  to  a  justice's  court,  if  the  subscribing  vritness  be 
neither  in  the  county  where  the  cause  is  tried,  nor  in  the  adjoining 


(r)  Vid.  on  the  subject  of  thif  exeep-  («)  Vid.  Cowen   &  HilPs  Notes   te 

tion  more    at  large,  Cotven  &  UiU's  Phil.  E v.  1268,1265:  alio  text  of  1  Phi. 

Notes  to  Phil.  £v.  1252  to  1258.  £r.  465. 

(s)  2  John.  451.    3  John.  477.  (w)  1  PhU.  £v.  473,  4,  and  Cowoi  It 

{t)  3  John.  477.    16  id.  201.  Hill's  Notes,  1263,  1265. 

(«)  Vid.  Cowen  ft  Hill's   Notes  to  (x)  12  John.  188,  and  Cowan  It  BSBH 

Phil.  £v.  1263, 1265«    16  John.  201.  Notes  to  Phil.  £t.  1293  to  1299. 
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ty,  tliis  leU  in  inierior  proof.  (^)    And  so  in  all  cases  where  the  witness 
cannot  be  found  after  strict  and  diligent  inquiry.(z) 

The  subscribing  witness'  blindness  has  recently  been  denied  at  nisi 
prius,  by  Lord  Abingcr,  to  be  an  excuse  for  not  calling  him.  Crank  v. 
Frith,  2  Mood.  &  Rob.  262,  A.  D.  ISSQ.  He  said  the  witness  might, 
notwithstanding  his  blindness,  on  recollection,  give  material  evidence  re- 
lating to  the  transaction  ;  and  he  did  not  agree  with  the  principle  of  the 
text  writer,  (Starkie,)  nor  assent  to  the  authority  of  the  cases  which  al- 
lowed secondary  evidence  by  reason  of  blindness.  This  was  disagree- 
ing with  many  text  writers,  considerable  authority,  and  one  in  the  same 
reporter.  Pedler  v.  Paige,  1  Mood.  6c  Rob.  258,  before  Park,  J.  in 
1833.  The  latter  was  staggered  by  the  strong  reason  for  requiring  the 
witness  to  be  called ;  but  received  him  on  positive  authority.  It  is  truly 
difficult  to  see  how  mere  blindness  should,  on  principle,  dispense  with  the 
calling  of  the  witness.  All  agree  that  the  reason  for  requiring  the  testi- 
mony of  a  subscribing  witness,  as  primary  in  degree,  is,  that  he  may 
be  able  to  state  the  time  of  the  execution,  and  some  circumstances 
of  the  transaction  which  may  be  material  and  unknown  to  other  persons. 
1  Phil  Ev.  464, 465,  Cowen  &  Hill's  ed.  Temporary  illness  is  not  an 
excuse ;  but  the  course  is,  in  such  case,  to  put  off  the  trial  ;(a)  though  it 
has  been  said  that  perhaps  some  instances  of  sickness  might  be  an  ex- 
cuse, (fr)  When  a  justice  has  exhausted  his  power  of  adjournment,  and 
a  witness  is  absent  through  sickness,  even  though  it  be  temporary,  that 
might  form  an  excuse.  It  is  held  in  this  state,  that,  after  the  witness' 
attendance  is  excused,  the  next  best  evidence  is  proof  of  his  hand-wri- 
ting ;  and  if  you  exQUse  the  proof  of  that,  then  next,  the  party's  hand- 
writing, or  other  facts  touching  the  execution.  Other  courts  have  acted 
on  the  same  distinction  ;(c)  and  it  seems  to  prevail  in  England.(^  This, 
however,  cannot  of  course  be  required  when  the  witness  denies  the  at- 
testation, or  any  knowledge  of  the  execution,  or  where  the  name  of  a 
fictitious  person,  or  a  person  without  the  knowledge  or  consent  of  the  par- 
ties, is  inserted ;  or,  if  after  diligent  effort,  the  witness  can  neither  be 
produced,  nor  his  hand-writing  proved.  In  these,  and  like  cases,  you 
prove  the  instrument  just  as  if  there  were  no  attesting  witness. (e) 


(u)  1  Phil.  Ev.  473.  12  John.  188,  and        (6)  4  Taunt.  47,  per  Mansfield,  Ch.  J. 
Cowen  &  Hill's  Notes  to  Phil.  Ev.  1294.        (c)  Yid.  Cowen  &  Hill's  Notes  to 
(«)  1  Phil.  Ev.  473,  and  Cowen  &    Phil.  Ev.  1305,  6. 


Hill's  Notes,  1294.  (d)  1  Phil.  Ev.  475. 

(a)  1  Phil.  Ev.  473,  464,  and  Cowen        («)  Id. 
&  Hill's  notes,  1299.    1  Stark.  Ev.  Am.    1905,  d. 


1  Phil.  Ev.  473,  464,  and  Cowen       (<)  Id. .475, 6.   Cowen  &  Hill's  Notes, 


•d.  of  1837,  p.  327.  s 
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In  like  manner,  if  the  instrument  wanted  in  evidence  be  oat  of  dw 
power  of  the  party,  as  if  it  be  lost  or  destroyed  without  his  wilful  de> 
fault,  or  out  of  the  reach  of  a  suhpana  duces  tecum^  or  in  the  hands  of 
the  opposite  party,  upon  proving  either  of  these  facts,  a  sworn  copy  or 
parol  evidence  is  admissib1e.(/) 

If  the  opposite  party  have  the  paper,  you  must,  before  entitled  to  yosr 
inferior  evidence,  give  him  reasonable  notice,  either  witten  or  oral,  io 
produce  it  upon  the  trial,  unless  it  appear  that  he  has  it  in  court ;  far 
then  to  require  previous  notice  would  be  idle.{g) 

FORM  OF  nonca  in  wBrrnvo  to  fbodvcs  fapuu 

Justice's  Court. 
James  Jackson 

V, 

BiehardRoe. 

Sir — ^You  are  required  to  produce  in  evidence,  m 

the  trial  of  this  cause;  a  certain  execution  issued  by  P.  G.,  Esq.  a  justice 

of  the  peace,  in  my  favor,  against  Ira  Fenn^  and  all  other  papers  in  yoor 

custody  or  power,  relating  to  the  matter  in  controversy  in  this  cause,  or 

inferior  evidence  will  be  given  of  their  contents.    Dated  September  9ihf 

1840. 

Jambs  Jacxsof. 
7b  the  above  defendant* 

m 

The  mere  general  clause  of  this  notice  has  been  held  iosuffideoL 
The  paper  should  be  pointed  out  in  some  way  to  the  understanding  of 
the  party.  A  notice  requiring  him  to  produce  a  letter  written  by  tk 
plaintiff  to  W.,  produced  on  the  former  trial,  and  also  adding  the  genenl 
clause,  would  be  sufficient,  if  the  party  addressed  had  so  produccid  the 
letter,  (/i)  So  if  a  paper,  purporting  to  be  a  copy  of  tlie  one  to  be  pro- 
duced, be  annexed  to  the  notice,  though  it  materially  difller  from  the  oii- 
ginal,  in  some  respects,  if  it  appear  that  the  notice  would  not  mislead. 
The  great  object  is,  to  draw  the  party's  attention  to  the  paper  by  soni 
circumstance'  or  description  probably  intelligible  to  him.  In  an  action 
for  services  as  a  singer,  notice  by  the  plaintiff  to  the  defendant  to  pto 
duce  all  letters,  papers,  &c.  and  memorandums,  and  all  other  documeoti 
written  by  the  plaintiff  to  the  defendant  or  the  defendant  to  the  plaiotiC 
or  otherwise,  was  held  a  sufficient  description  of  a  memorandum  statist 


.Ti 


1  PhiL  £▼.  489,  4^1, 2,  and  Gow-       (f )  1  Phil.  Ev.  439.    Coweo  Sl  Wt^ 
enl^'HiU's  Notes,  1214, 121&  Notes,  1186. 


Qk)  11  Wen.  61 


i 


iL 


«>< 
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the  terms' of  the  engagement,  signed  by  the  defendant  and  delivered  to  a 
witness*  and  re-delivered  to  the  defendant.  A  paper  may  be  described 
by  its  subject  matter,  without  reference  to  its  date.  Thus,  in  an  action 
to  recover  moneys  under  an  award  of  commissioners,  a  notice  to  the 
party  to  produce  all  letters,  papers  and  books  in  his  possession  relating 
to  such  moneys,  was  held  a  sufficient  description  of  letters  in  his  hands  re- 
lating to  the  moneys,  (t)  -  **AI1  and  every  letters  written  by  the  said 
plaintiflf  to  the  said  defendant  relating  to  the  matters  in  dispute  in  this  ac- 
tion,"  has  lately  been  held  suflSicient  as  to  a  particular  letter  so  written 
by  the  plaintiflf  to  the  defendant  touching  a  matter  in  dispute  in  the  ac- 
tion.  Patteson,  J.  said,  mentioning  the  parties  by  and  to  whom  such 
letters  were  addressed,  was  enough.(7') 

Thus  it  will  be  seen  how^the  notice  may  be  varied,  to  meet  any  ma- 
terial paper  in  the  opposite  party's  hands,  or  utider  his  control.  Its  ser- 
vice once  is  enough ;  and  there  is  no  need  of  repeating  it  every  time  the 
cause  is  adjourned.  The  notice  is  sufficient,  even  as  to  a  re-trial  on  ap- 
peal from  the  justicc.(A) 

Notice  is  not  necessary  where,  from  the  nature  of  the  suit,  the  party 
knows  that  the  paper  will  be  xlrawn  in  question  ;  as  if  he  be  sued  for  it, 
in  trover.  Nor  is  it  necessary  where  he  has  fraudently  got  possession 
of  it,  from  a  third  person,  in  order  to  prevent  hi;s  producing  it  under  a 
tuhpcRua.  duces  t€cum\l)  The  giving  of  this  notice  to  produce  the  pa- 
per, may  always  be  proved  by  the  party,  as  we  shall  presently  see.  It 
may,  of  course,  be  proved  by  a  third  person  even  though  he  be  imcom- 
petent  by  reason  of  interest.  In  either  case  it  may  be  proved,  if  oral,  by 
the  one  who  gave  it,  or  one  who  heard  it  given ;  or,  if  in  writing,  it  may 
either  be  proved  by  parol,  .or  by  a  duplicate  original,  or  copy,  accompan- 
ied with  an  oath'of  delivery.(m)  Though  the  paper  lost  be  a  negotiable 
promissory  note,  yet  the  plaintiff  may  recover  thereupon,  unless  it  be 
ihown  that  the  note  has  been  negotiated  ;  for  this  will  not  be  presumed 
against  the  plaintiflr.(n)  But.the  statute  now  makes  the  giving  security, 
a  condition  of  recovery  in  such  case.  2  R.  S.  32T,  8,  §  95,  6.  Ante, 
182,  S,  232. 

The  question,  whether  this  inferior  evidence  shall  be  received,  is  pre- 
liminary and  collateral,  addressed  to  the  justice  only,  and  is  not  taken 


■**»F^»*« 


(i)   See  Cowen  &  Hill's  Notef  to  Notes,  1193. 

Phil.  £v.  12,  13,  and  1183,  4.  Cm)  1  Phil.  Ev.  445,  6,  and  Cowen  k. 

ij)  Jacob  V.  Lee,  2  Mood.  &  Rob.  33.  Hill's  Notes,  1197,  8. 

{k)  Cowen  &  Hill's  Notes  to  Phii.  <n)  10  John.  104.    Vid.  ante,  183,  8. 

Er.  1184.    4  Wend.  623.  232.    - 

il)  I  Phil.  £v.  441, 2.  Cowen  &  HiU's 
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as  a  part  of  the  regular  evidence  in  the  course  of  the  trial.  WherefiiK^ 
in  order  to  show  that  the  subscribing  witness  is  not  capable  of  examina- 
tion,  (except  for  the  infamy  of  the  witness,  on  account  of  sooie  crime,  io 
which  case  the  record  of  conviction,  t>r  a  copy  thereof,  must  be  produ- 
ced, and  verified  in  the  usual  form ;)  the  party  himself^  who  wiriies  to  in- 
troduce the  evidence  may  be  put  under  oath  and  examiped  by  the  jus- 
tice, touching  the  facts  which  he  insists  upon  as  changing  the  degree  of 
testimony  ;  as,  that  the  subscribing  witness  is  dead,  &c.  And  be  om^ 
also  be  thus  examined,  to  prove  the  loss  or  destruction  of  a  paper,  or  its 
absence  beyond  the  jurisdiction  of  the  court.  So,  to  prove  notice  to  the 
opposite  party  to  produce  it.  Any  witness,  however  he  may  be  interes- 
ted, may,  as  well  as  the  party,  be  examined  to  prove  the  same  or  amiiar 
facts,  indeed  any  facts  calculated  to  show  the  propriety  of  letting  in  the 
secondary  degree  of  testimony,  (o) 

The  party,  or  the  interested  witness,  is  not,  in  this  case,  to  be  sworn, 
generally,  to  tell  the  truth,  &c.  upon  the  issue  joined.  This  would  make 
him  a  competent  witness  in  all  respects,  and  the  oath  would  be  bioding 
upon  him  aa  such,  which  would  be  absurd. 

•m 

Form  of  the  oath. 

You  do  swesir  that  you  will  true  answer  make,  to  such  questions,  as 
shall  be  put  to  you,  touching  your  ability  to  procure  the  attendance  of 
A.  B.,  subscribing  witness  to  this  paper,  as  a  witness  in  this  cause. 

Or,  "  touching  tlic  power,  or  control  you  have  over  any  paper  which 
would  be  proper  evidence  in  this  cause,'*  (or  other  point  of  enquiry ^  prefer 
to  be  put  to  the  party  ^  or  the  witness  interested,  but  none  atlier.) 

It  must  then  appear  that  the  party  has,  either  used  due  diligence  to 
enquire  out  the  witness  gone,  or  paper  lost,  &c.  and  failed,  or  that  the 
witnesss  or  paper  is  out  of  the  reach  of  the  process  of  the  court,  or  other 
fact  necessary  to  let  in  the  inferior  proof  (^) 

Whenever  a  party  is  exanxincd  touching  the  loss,  the  opposite  pvty 
may  be  examined  in  reply,  to  disprove  the  loss  and  account  for  the  in- 
strument. (7)  When  a  witness  adduced  to  prove  the  loss  is  interested,  an 
oath  in  substance  as  above,  varied  to  meet  his  case,  should  be  adminis- 
tered to  him.     4  Wend.  369,  376. 


(0)   Cowen  &  Hill's  Notes   to  Phil.  Phil.  Ev.  705, 1294  to  1299,  1S65.     Id. 

£v.  133,  138,  1197,  1218,  1231,  1346,  1222  to  1233. 

1551.  (g)  2R.  S.^7,  §  94 

(p)  Vid.  Cowea  &  Hill's  Notes  to 
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If  the  paper  be  produced  pursuant  to  the  notice,  the  act  of  producing 
ity  iBf  prima  facie,  evidence  of  its  execution,  if  the  party  producing  it  be 
a  party  to  it,  or  claim  any  right  or  interest  under  it  But  in  other  cases, 
it  must  be  proved  in  the  usual  manner.(r) 

RULE  IV. 

In  the  case  of  all  peace  officers,  justices  of  the  peace,  constables,  dep- 
uty sheriffs,  &c.,  custom-house  or  other  officers,  and  indeed  all  public 
officers,  from  the  highest  to  the  lowest,  proof  that  they  are  reputed  to  be 
or  have  acted  as  such,  is  sufficient,  without  the  production  of  their  ap- 
pointments.(«)  And  an  officer,  duly  commissioned  and  acting  in  his  of- 
fice,  is  presumed  to  have  taken  the  regular  oaths.  (Q  • 

RT7LE  V. 

Where,  by  law,  certain  acts  are  to  be  done  by  a  public  officer,  the  law 
always  intends  that  they  have  been  done,  until  the  contrary  be  8hown.(ii) 
Thus,  on  a  conviction  for  felony,  it  is  presumed  that  the  district  attorney 
has  delivered  in  a  transcript  to  the  court  of  exchequer  ;(i;)  and  within 
the  same  principle,  where  a  justice  issues  a  warrant,  attachment  or  exe- 
cution, the  law  would  doubtless  presume  that  he  did  so  upon  the  proper 
proof,  and  that  such  process  is  regular ;  and  so,  where  he  renders  a 
judgment,  the  previous  proceedings  will  be  presumed  regular ;  so,  where 
commissioners  lay  out  a  public  highway,  the  necessary  steps  for  the  pur- 
pose will  be  presumed.     And  so  of  any  another  act,  which  it  is  made 
the  positive  duty  of  an  officer  to  perform,  or  see  performed,  as  incident, 
or  leading  to  the  official  act  given  in  evidence.    I  put  the  above  cases  by 
way  of  example,  as  familiar  instances,  which  I  conceive  to  come  within 
the  last  mentioned  rule,  though  it  is  of  frequent  practical  application  in 
numerous  other  cases.    It  lies  with  the  party  wishing  to  impeach  these 
acts,  to  avoid  them  by  showing  some  slight  proof,  at  least,  that  every 
thing  is  not  regular,  when  the  burthen  of  proof  will  shift  to  the  other 
8ide.(tu) 

It  follows  as  a  general  rule,  that  all  material  writings  preliminary  to 
the  official  act  in  question,  are  presumed  to  have  been  executed  ;  and  so 
need  not  be  proved  in  the  first  instance.     The  rule  is  of  extensive  appli- 


(r)  1  Phil.  Ev.  450.  Cowcq  &  Hill's        (tt)  14  John,  182. 
Notes,  1205, 6.  (v)  Id. 

(•)  1  Phil.  £v.226  Cowea  &  HUl's        (w)  1  Phil.  Ev.  Ido,  and  Cowen  & 
Notes,  554,  627.  HUl's  Notes,  296. 

(t)  2  Gftllis.  E.  15. 
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cation,  and  reached  every  official  act,  whether  baaed  on  a  writmg  or 
other  thing. 

Wilh  regard  to  those  steps  which  are  necessary  to  confer  jurtsdictioii 
on  inferior  courts,  .when  they  are  examined  on  evidence,  such  as  an 
oath  to  obtain  a  warrant,  or  a  bond  to  warrant  an  attachment,  the  qnes- 
tion  perhaps  remains  open,  whether  you  are  to  presume  that  they  were 
taken,  or  presume  the  contrary,  till  they  arc  proved.(x)  The  cases  aro 
full  to  the  point  that  they  must  appear  in  pleading.  But  why  they  are 
not  to  be  intended,  like  other  official  acts,*until  their  absence  be  proved 
by  the  party  seeking  to  impeach  the  proceeding,  it  seems  difficult  to  de- 
monstrate upon  principle,  (y) 

A  word  here  with  respect  to  the  nature  of  presumptive  testimony  gien- 
erally,  which  is  of  daily  occurrence  in  all  our  courts  of  justice. 

Evidence  consists  either  of  positive  or  presumptive  proof.  The  proof 
is  positive,  when  a  witness  speaks  directly  to  a  fact  from  his  own  imme* 
diate  knowledge ;  and  presumptive,  when  the  fact  itself  is  not  proved  by 
direct  testimony,  but  is  to  be  inferred  from  circumstances,  which  either 
necessarily  or  usually  attend  such  facts.  It  is  obvious,  therefore,  that  a 
presumption  is  more  or  less  likely  to  be  true,  according  as  it  is  more  or 
less  probable  that  the  circumstances  would  not  have  existed,  unless  the 
fact  which  is  sought  to  be  inferred  from  them  had  also  existed  ;  and  that 
a  presumption  is  to  be  relied  on  no  longer,  when  the  contrary  is  actuaDy 
proved.  In  order  to  raise  a  presumption,  it  cannot  be  necessary  to  coeh 
fine  the  evidence  to  such  circumstances  alone,  as  could  not  have  happen- 
ed, unless  they  had  been  also  attended  by  the  alleged  fact ;  for  that 
would,  in  effect,  be  to  require,  in  all  cases,  evidence  amounting  to  po«- 
tive  proof;  but  it  will  be  sufficient  to  prove  those  circumstances  which 
usually  attend  the  fact.  If  the  circumstances  be  such  as  may  afford  a 
fair  and  reasonable  presumption  of  the  facts  to  be  tried,  it  is  to  be  receiv- 
ed and  left  to  the  consideration  of  the  jury,  (or  of  the  justice  sitting  as  a 
jury,)  to  whom,  alone,  it  belongs  to  determine  on  the  precise  force  and 
effect  of  the  circumstances  proved,  and  whether  they  are  sufficiently 
satisfactory  and  convincing  to  warrant  them  in  finding  the  fact  in  issue. 
However,  for  the  purpose  of  trj'ing  the  weight  and  effect  of  such  pre- 
sumptive proofs,  it  will  often  be  of  the  utmost  consequence  to  consider, 
whether  any  other  fact  happened,  which  might  have  been  attended  by 
the  same  circumstances,  and  with  which  of  the  facts  they  are  most  con- 
sistent.   Vid.  1  Phil.  Ev.  155,  0.    Beccaria,  ch.  14,  observes,  that  "the 


(£\  Vid.  Cowen  &  Hill's  Notes  to        (y)  See  this  question  some  coi 
Phil    Ev.  305,  905,  006,  1013  to  1016,    in  Downing  v.  Rugmr,  21  Wend-  IH 
1021,1288,  W3,  4. 
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fbllowiog  general  theorem  ts  of  great  use  in  determining  the  certainty  of 
a  fact.  When  the  proofs  are  dependent  upon  each  other,  that  is,  when 
the  evidence  of  each  witness,  taken  separately,  proves  nothing,  or  when 
all  the  proofs  are  dependent  upon  one,  the  number  of  proofs  neither  in- 
crease nor  diminish  the  probability  of  the  fact;  for  the  force  of  the  whole 
is  no  greater  than  the  force  of  that  on  which  they  depend :  and  if  this 
fiiils,  they  all  fall  to  the  ground.  When  the  proofs  are  independent  of 
each  other,  the  probability  of  the  fact  increases  in  proportion  to  the  num- 
ber of  proofs  1  for  tbe  falsehood  of  one  does  not  diminish  the  veracity  of 
another.'* 

The  object  of  a  chain  of  proofs,  inconclusive  by  themselves,  but  con- 
nectedly leading  to  the  proof  of  a  fact,  is  to  arrive  at  that  sort  of  prob- 
ability which  Beccaria  makes  synonymous  with  moral  certainty:  ''be- 
cause every  man  in  his  senses  assents  to  it  from  an  habit  produced  by 
the  necessity  of  acting,  and  which  is  anterior  to  all  speculation."  He 
very  justly  observes  in  the  same  chapter, 4hat  "  it  is  much  easier  to  feel 
this  moral  certainty  of  proofs,  than  to  define  it  exactly."  And  to  judge 
of  this  result,  ''nothing  is  wanting  but  plain  and  ordinary  good  sense." 
The  application  of  these  remarks  must  generally  depend  upon  each  case 
as  it  arises,  though  there  are  some  few  instances  mentioned  in  the  books, 
which  adroit  of  legal  certainty. 

A  chiU  bom  during  lawful  matrimony,  is  presumed  legitimate.  This 
may  be  disproved  by  circumstances,  as  showing  the  husband  to  be  under 
the  age  of  puberty,  or  laboring  under  some  other  natural  disability,  or  his 
continued  absence,  or  other  circumstances  repelling  strongly  the  pre* 
sumption  of  access.  A  child  begotten  and  bom  after  a  divorce  from 
bed  and  board,  is  presumed  illegitimate  until  access  be  proved,  (z) 

A  receipt  for  rent  down  to  a 'certain  day,  is  strong  presumptive  evi« 
dence,  that  all  rent  previously  accrued,  had  been  paid,  until  the  contrary 
be  proved.  15  John.  '479.  Proof,  that  the  plaintiff  and  other  workmen 
of  mine,  come  every  week  to  receive  their  pay,  and  that  I  was  in  the 
habit  of  paying  weekly,  and  that  the  plaintiff  has  not  been  heard  to  com- 
plain of  non-payment,  is  presumptive  evidence  of  payment.  An  order 
to  pay  money  in  the  hands  of  the  drawee,  is  evidence  of  payment ;  other- 
wise, of  an  order  to  deliver  goods.  A  cash  account,  shown  to  the  de-^ 
fendant  and  not  objected  to,  is  evidence  for  the  consideration  of  the  jury. 
Possession  of  land  or  a  chattel  is,  prima /acte,  evidence  of  property,  (a) 

Judgments  of  courts  of  record  and  debts  due  on  sealed  instruments 
are  presumed  to  be  paid  after  the  lapse  of  twenty  years.    But  the  pre- 


(«)  1  PhU.  £v.  158,  9.  (a)  Id.  159»  100,  and  Cowaa  &  Hill's 

Notes,  814 
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sumption  may  be  repelled  by  showiog  payment  of  some  part,  or  a  writ* 
ten  acknowledgment.    2  R.  S.  228. 

Sometimes  the  acts  of  the  party  are.  conclasiye,  and  sopersede  all 
higher  or  other  proof.  The  most  important  instances,  of  which,  for  oar 
purpose,  are,  the  case  of  a  tenant,  who  cannot  dispute  the  title  of  hb 
landlord  ;{b)  and  a  man  who  suffers  a  woman  to  pass  in  the  world  as  his 
wife,  cannot  contradict  the  fact  of  her  being  .so,  against  one  who  hai 
given  credit  on  the  faith  of  such  appearance,  (c) 

RULE  VI. 

Hearsay  is  not  emdence. 
To  this  rule,  there  are  the  following  exceptions : 

Exception  \sU 

To  prove  a  pedigree,  death,  relationship,  marriage,  whom  one  married, 
his  number  of  children,  time  of  marriage,  &c.  the  decllirations  of  mem- 
bers of  the  family  are  admissible,  as  well  as  descriptions  in  wills,  upon 
monuments,  entries  in  family  bibles  and  registry  books,  &c.  &xu[i) 
And  the  declaration  of  one's  deceased  father,  (e)  or  a  memorandum  of  the 
time  of  one's  birth,  made  by  his  deceased  father,(/)  is  evidence  of  his 
age.  But  in  order  to  make  such  declarations  admissible,  as  to  pedigree, 
the  witness  should  be  connected  with  th^  family,  or  have  some  personal 
knowledge  of  the  facts  of  which  he  speaks,  or  have  derived  his  informi- 
tion  from  persons  connected  with  the  family.  (^)  The  original  entry, 
kept  by  a  religious  society,  of  the  births  and  deaths  among  its  memben, 
is  evidence.(A)  Hearsay,  and  general  reputation,  are  not  admissible,  to 
establish  the  freedom  of  an  ancestor,(i)  nor  will  hearsay  be  admitted  as 
to  the  place  of  one's  birth.(^')  And  in  none  of  the  above  cases  is  it  re- 
ceivable when  the  relation  who  made  the  declaration  is  alive  and  within 
reach  of  the  process  of  the  court  and  can  himself  be  produced.(it)  Nor 
is  the  declaration  admissible  if  made  after  a  suit  is  brought  to  try  the 
question,  or  even  after  the  dispute  has  arisen.  (2) 


(6)  Cowen   &  Hill's  Notes  to  Phil.  {h)  6  Binn.  416. 

£v.  201.  (t)  1  Wheat.  6.  Vid.  Cowen  &  Hilll 

(c)  Id.  Notes  to  Phil.  Ev.  559. 

(d)  1   Phil.  Ev.  238,  9.     Cowea  &  ( j)  1  Phil.  £v.  241.    Cowen  &  ffiill 
Hill's  Notes,  612,  613,  615,  616.  Notes,  624. 

(e)  Id.  240.     Cowen  &  Hill's  Notes,  (Jk)    Id.  240,  and  Cowen  &  Bin's 
621,  622.  Notes,  621. 

(/)  Id.  id.  ({)  Id.l241,  and  Cowen  &  HiU's  Notes, 

(g)  Id.  238, 239, 240.  Cowen  &  Hill's  625. 
Notes,  617  to  6^.    2  Mood.  &  Bob.  28. 
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2d. 

DeclaratioDs  of-  a  third,  person,  when  they  go  to  chai^  htm  with  a 
debty  or  otherwise  operate  against  him,  are  OTidence  in  case  of  his  death ; 
as  an  entry  in  his  book,  charging  himself  with  the  receipt  of  money  on 
account  of  a  third  person,  or  acknowledging  the  payment  of  money  due 
to  himself.  (0tf)  In  the  cases  cited,  the  entries  were  made  by  a  deceased 
person,  and  were  against  his  interest.  If  I  sue  for  money  paid,  as  surety 
on  bond,  note,  &c.  the  production  of  the  bond^  dec  and  a  receipt  of  the 
obligee,  ike.  for  the  money,  after  proving  them,  is  enough,  prima  facict 
to  sustain  my  action.(n)  So  the  declaration  of  a  person  deceased,  who 
once  owned  goods,  that  he  had  sold  them  to  A.  is  good  evidence  against 
B.  who  claims  under  the  deceased,  by  some  sale  or  act  of  his,  subsequent 
to  the  declaration.(o)  Thus,  where  A.  has  a  horse  in  his  possession,  but 
admits  that  it  belongs  to  B.  and  after  this  admission  sells  and  delivers  it 
to  C.  in  an  action  by  B.  for  the  horse  against  C,  A.  being  dead,  his  ad- 
mission  is  evidence  against  C.  But  such  declarations,  subsequent  to  the 
sale,  would  be  inadmis8ible.(/>)  Indeed,  the  doctrine  appears  to  be  well 
established,  that  an  admission,  made  relative  to  the  property  in  question, 
by  one  who  afterwards  sells  it  to  another,  is  as  much  evidence  against 
the  one  thus  afterwards  purchasing,  as  it  would  be  against  the  vendor 
before  the  sale,  and  this,  even  though  the  vendor  be  still  alive.(9)  ^^^ 
both  the  declarations  and  condnct  of  the  vendor,  before  the  sale,  are 
equally  admissible  to  show  fraud  in  the  transfer,(r)  though  this  would  be 
in  all  cases  of  declarations  or  conduct  subsequent  to  the  sale.(«) 


Exception  Zd. 

The  admissions  of  the  party  are  always  evidence  against  him,  even 
though  he  sue  merely  as  trustee  for  another  \{t)  and  so  is  the  admission 
of  the  person  beneficially  interested,  though  he  be  not  named  as  a  party 
in  the  suit.(v)  An  admission  of  one  of  several  joint  plaintiffs  is  evi* 
deoce  against  all  ;(t;)  and  the  admission  ojf  a  joint  debtor,  though  not  a 
party  to  the  suit,  is  evidence  against  those  who  are  defendants,  (to)    But 


(m)  1  Phil.  Ev.  265.  (•)  Id.  655,  662. 

(It)  4  Jolin.  461.  (0  1  Phil*  £v.  90. 

(o)  1  Taunt.  139.  (ti)  Id.  90, 91.   CoWsa  It  Hill's  Notts, 

0»)  Cowen  It  Htll'i  Notes  to  PhU.  167. 

£t.  662.  («)  1  Phil.  £▼.  92. 

(f )  Cowen  &  HUPs  NoUs  to  PhU.  (ur)  Id.  9a.    Cowtn  h  HUPs  Notts, 

Et.  644  to  661.  178,  i. 

(r)  Id.  660« 
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the  acknowledgment  of  an  account,  by  one  partner,  after  a  dissoIiitioD 
of  the  partnership  will  not  bind  the  other  i{x)  though,  it  would  be  aoffi- 
cient  to  take  the  case  out  of  the  statute  of  limitations,  (y)  The  admis- 
sion of  one  is  inadmissible  to  prove  another  his  partner.  (2) 

In  an  action  for  a  mere  wrong,  as  in  trover,  trespass,  or  case,  againit 
joint  wrong  doers,  the  confession  of  one  defendant,  either  as  to  their 
being  joint  trespassers,  or  wrong  doers,  or  any  other  fact,  is  not  evidence 
against  the  others ;  though  it  is  otherwise  as  to  confessions.wbich  are  ac- 
companied with  the  wrongful  act,  after  having  first  established,  by  evi- 
dence, the  wrongful  combination ;  for  then  the  act  of  one  is  esteemed 
the  act  of  all.(a)  And  in  an  action  for  a  combination,  in  committing  a 
fraud,  the  confession  of  one  defendant  has  been  held  evidence  as  to  the 
others,  the  combination  being  first  proved.  (6)  But  in  trespass,  where 
the  acts  are  entirely  distinct  and  unconnected,  as  if  done  or  said  at  a  dit 
ferent  time  or  place,  by  one  joint  trespasser,  they  are  not  evidence  to  en- 
hance the  damages,  and  ought  not  to  be  received,  (c)  These  confessioos 
of  the  party,  whether  by  parol  or  in  writing,  are  not  conclusive,  but  msj 
be  done  away  by  proof.  Thus,  even  a  receipt,  though  absolute  in  its 
terms,  may  be  explained  or  contradicted,  (d)  And  so,  where  a  party 
had  admitted  bis  promissory  note,  yet  he  was  allowed  to  show  that  the 
signature  was  not  genuine.     10  Mass.  R.  39. 

Some  of  these  remarks  must  be  taken  with  considerable  qualificatioo. 
The  admission  of  a  mere  trustee  or  nominal  plaintiff*,  (e.  g.  an  assignor 
of  a  debt,)  made  after  he  has  parted  with  all  his  interest  to  the  one  who 
sues  in  his  name,  the  defendant  knowing  or  having  notice  of  that  fiict 
when  the  admission  was  made,  is  not  competent  evidence  against  the 
real  plaintiff,  i.  e.  the  one  for  whose  benefit  the  suit  is  brought.(e)  That 
is,  moreover,  a  large  class  of  admissions  absolutely  conclusive  on  the 
party.  Among  these  are,Jirst,  admissions  made  or  implied  by  the  coarse 
of  special  pleading,  with  regard  to  which  it  is  a  rule  that  a  fact  not  de- 
nied is  admitted.  So,  secondly^  where  an  admission  is  made  for  the  pur- 
poses of  the  trial,  in  order  to  save  the  trouble  of  proof;  and  thirdly 
when  it  is  made  with  a  design  to  influence  the  conduct  of  another,  and  has 
that  effect,  as  if  he  have  parted  with  some  right,  brought  a  suit,  or  incor- 


(x)  3  John.  536.    Ante,  769.    Cowen  (6)  Cowea  It  Hill's  Notes  to  PhiL  £t. 

It  Hill'i  Notes  to  Phil  Ev.  173,  4.  177,  8. 

(y)  Cowen  &  Hill's  Notes  to  Phil.  Er.  (c)  1  Phil.  £v.  94.    Oowen  &  HUIl 

178.  Notes,  176. 

(x)  1  Phil.  £▼.  92,  and  Cowen  &  Hill's  (d)  1  Phil.  Ev.  106,  and  Cowen  It 

Notes,  173.    Ante,  92.  Hill's  Notes,  213  to  216. 

(a)  1  PhU.  £v.  93, 4.    Cowen  &  Hill's  (<}  Cowen  ft  Hill's  Noes  to  PhU.  Sr. 

Notes,  176.  164. 


THE  GENERAL  RULES  OF  EVIDENCE.  9«T 

red  some  expense  upon  the  faith  of  the  admission,  or  been  drawn  in  to 
perform  any  other  act.  In  this  last  case,  the  fact  admitted  shall  be  ta- 
ken for  true  in  favor  of  the  party,  who  has  acted  upon  the  faith  of  it,  un- 
^ss  the  party  who  made  it,  shall  appear  to  have  been  led  into  the  admis- 
sion by  fraud,  coercion  or  mistake.  And  there,  is  even  some  doubt 
whether  mere  mistake  shall  take  from  its  effe.ct.  'Under  each  class,  the 
modern  books  abound  with  many  illustrations.  (/) 

E^Dception  4£A. 

The  acts  and  admissions  of  an  agent,  while  acting  within  the  scope  of 
his  authority,  are  evidence  against  his  principal,  because  they  form  a  part 
of  the  contract  or  transaction  itself,  but  not  what  he  may  have  said  or 
done  at  another  time.  Upon  the  same  principle,  the  confessions  of  a  de- 
puty sheriff,  made  while  he  is  acting  within  the  scope  of  his  authority, 
will  bind  the  sheriff;  for  instance,  what  he  may  say  at  the  time  of  exe- 
cuting a  writ,  or  concerning  the  custody  of  a  debtor  upon  execution  in 
his  hands,  or  concerning  any  other  execution,  while  the  same  is  in  force 
in  his  hands ;  but  these  confessions,  in  order  to  bind  the  sheriff,  are  re- 
stricted to  the  business  which  the  deputy  has  in  hand,  while  it  is  going 
on,  and  oiie  case,  which  seems  to  look  a  little  farther  than  this,  is  over- 
ruled. If  one  refer  to  .another  for  information  on  a  disputed  fact,  as  au- 
thorized to  answer  for  him,  or  employ  an  agent  to  make  propositions 
for  him,  the  consequent  replies  or  propositions  are  evidence  against  him, 
the  same  as  his  own  would  h%.{g) 

It  may  be  observed,  with  regard  to  admissions  generally,  that  a  mere 
proposition  by  way  of  compromise,  is  not  evidence  against  the  party, 
though  the  admission  of  certain  articles  of  charge,  in  the  course  of  a  set- 
tlement, or  before  arbitrators,  woiild  be  evidence.  Whether  the  offer  is 
merely  by  way  of  compromise,  must  be  gathered  from  the  circumstances 
in  proof.  The*  case  commonly  put  is,  where  A.  claims  of  B.  fitly  dol- 
lars, and  B.  offers  him  a  gross  sum  of  twenty-five  or  thirty  dollars,  or 
other  amount,  in  order  to  settle  the  claim,  this  ought  not  to  be  received 
as  evidence.  (A) 

The  admissions  of  the  party  are  evidence  against  him,  whether  made 
in  writing,  or  by  parol,  whether  before  or  after  the  commencement  of 
the  suit.    And  so  is  the  recital  of  a  fact  in  a  deed,  executed  by  the  party, 


(/)  Vid.  Cowen    St  Hiirs  Notes   to  Phil.  £r.  99  to  102 ;  also  105,  6,  and 

Phil. Ev.  199  to 209.  1  Phil.  Ev.  170, 171,  Cowen  &  Hiiri  Notes,  180  to  188.    Id. 

and  Cowen  &  Hill's  Notes,  444  to  451.  191. 

Clark  V.  Fairchild,  22  Wen.  576.  (h)  1  PhU.  Ev.  108,  9,  and  Cowen  & 

(jg)  For  tlMM   propoiitioDS,   vid.  1  Hill*i  Notes,  218. 
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or  an  admiision  in  an  answer  in  chancery,  (t)  And  the  receipt  of  a  bond 
and  warrant  of  attorney,  stating  the  particulars  thereof,  has  been  hdd 
eridence  of  the  bond  and  warrant,  even  without  producing  theni.(/) 

The  whole  of  a  party's  answer,  confession  or  admission,  must  be  taksa 
together,  in  order  to  show  distinctly  the  full  meaning  and  sense  of  tlis 
party ;  as  where  I  say,  ^  True,  I  received  a  dollar  of  the  plaintiff,  bat  it 
was  my  due  f  ^  True,  I  shot  the  plaintiff's  dog,  but  be  assauhed  me  is 
the  highway  f  these  confessions  will  not  sustain  an  action  against  sae. 
^  True,  A.  signed  the  note  jointly  with  me,  but  he  did  this  as  surety,  and 
not  as  partner.''  This  is  not  an  admission  that  A.  and  I  are  partnen. 
'*  I  bought  the  goods,  but  paid  for  them ;"  this  will  not  sustain  an  adioQ 
against  me  for  the  goods.  If  a  party,  in  order  ta  establish  a  credit  in  \n 
own  favor,  show  an  account  made  out  by  the  opposite  party,  the  wbok 
must  be  taken  together,  but  the  party  producing  it  will  be  at  liberty  to 
disprove  any  of  the  charges  contained  in  it.  5  Taunt.  24&  *  True,  I 
borrowed  the  money,  but  repaid  it,"  will  not  sustain  an  action  against  me 
for  money  lent.  ^  True,  I  was  captain  of  the  ship,  but  never  employed 
the  plaintiff,"  will  not  help  in  sustaining  an  action  against  me  for  tbe 
wages ;  though  it  is  by  no  means  true  that  equal  weight  must  be  givea 
to  what  is  in  favor  of  the  party,  with  that  Which  makes  against  him.  Of 
course  the  former  may  be  avoided  or  falsified  by  <>ther  evidence ;  whea 
the  latter  will  stand  alone.(i) 

MThat  a  person  has  sworn  to  as  a  witness,  is  evkienoe  against  him,  evsa 
though  the  questions  which  he  answered  were  exceptionabie,  and  be 
might  have  demurred  to  them  ;  and  so,  what  he  has  confessed  as  a  crin- 
inal,  under  a  promise  of  pardon.  (Q 

How  far  character,  &c.  is  admissible  in  evidence,  in  the  actioQ  of 
adultery,  or  for  seducing  the  plaintiff's  daughter,  or  servant,  vid,  anle^ 
853,  4. 

A  lai^  class  of  declarations  made  by  third  persons,  and  even  by  the 
party,  are  entirely  distinguishable  from  hearsay.  I  mean  such  as  ars 
made  by  any  one,  at  the  time  when  an  act  is  performed,  or  is  in  progresi 
of  performance  by  him.  Examples  are,  what  a  parly  says  when  ma> 
king  a  contract,  or  in  taking  possession  of  property,  or  while  holding  soch 
possession.  So,  declarations  made  while  doing  any  business,  oflktal  or 
private,  whether  in  the  party's  own  right,  or  in  behalf  of  another. 


(0  IPhil.  £v.8d,aiidCowenltHill*s  548.    1  Phil.  Er.   110,  and  Cowta  ll 

Notes,  159,  100,  161.  Hill's  Notes,  228,  225,  230, 247. 

( j)  14  John.  404.  (0  1  Phil.  £v.  89,  and  Cow«a  Ifc  Bin's 

(K)  2  Joha.  Ch.  Cas.  90.    2  £v.  Poth.  Notes,  161, 2, 240. 
158,  158.     i)ottg.  788.    8  Bos.  It  Pol. 
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Sach  declarations  make  a  part  of  the  transactioD,  res  gesta^  and  are 
Qfed  to  show  the  intent  or  dengn  of  the  actor,  and  the  character  of  the 
act.  To  this  end  they  are  admissible,  not  only  against,  but  even  for,  the 
person  who  does  the  act*  The  instances  in  the  books  are  very  numer* 
oas.(m) 

The  decease  of  a  third  person,  who  has  made  an  entry  of  a  fact  in 
writing,  with  a  view  to  perpetuate  its  memory,  often  renders  the  entry 
evidence.  This  rule  "extends  to  a  large  portion  of  very  important  testi- 
mony, which  is  received,  after  death,  in  some  measure,  on  the  ground  that 
it  was  a  part  of  the  transaction.  It  extends  to  all  entries  made  in  the 
usual  course  of  official  and  even  private  business,  c.  g.  entries  by  de- 
ceased notaries  public,  concerning  protests  and  notices,  which  is  the  case 
usually  put  as  an  example  of  official  entry.  Among  entries  relating  to 
private  business,  it  has  been  applied  to  those  made  by  attorneys,  clerks, 
surveyors,  engineers,  runners  and  messengers  of  banks,  &c.  But  it  does 
not  extend  to  oral  declarations.  The  entry  must  be  produced,  or  its  ab- 
sence accounted  for.  The  witness  must  be  shown  to  have  died.  His 
absence  beyond  the  jurisdiction  of  the  court  is  not  enough.  In  general, 
the  entry  must  have  been  made  by  the  deceased  person  himself:  not  by 
another  for  him ;  though  if  such  were  the  usual  course,  and  both  be 
dead,  the  entry  is  admissible*  It  must  be  shown  to  have  been  made  in 
the  usual  course  of  the  deceased's  duty  or  business,  (n) 

Again :  A  witness  who  has  formerly  been  examined  in  a  suit  between 
the  same  parties,  and  where  the  point  in  issue  was  the  same,  is  since  dead. 
What  he  swore  on  the  former  trial,  may  be  proved  by  one  who  heard 
him.  And  so  when  the  witness  is  kept  away  from  the  second  trial  by  the 
contFivanco  of  the  opposite  party.  A  foundation  must  always  bo  laid  for 
this  proof,  by  showing  in  a  regular  and  legal  manner,  the  pendency  and 
trial  of  the  former  cause,  (o)  It  was  held  in  England  that  the  very  words 
of  the  deceased  or  absent  witness  must  be  remembered ;  otherwise  his 
testimony  cannot  be  received.  But  this  strictness  is  questioned  by  Phil- 
lipps,  and  repudiated  by  the  American  courts.  It  has  been  found  to  be 
impracticable  and  absurd.  The  testimony  is  therefore  to  be  shown  in 
tlie  same  way  as  you  would  prove  any  matter  of  hearsay ;  by  notes 
memoranda*  or  naked  recollection  of  the  substance.(p) 


(tt)  Vid.  1  Phil.  £▼.  231.  Cowen  &  of  Cowen  &  Hill,  referred  to  at  theie  pa- 
Hill's  Notes,  157,  8,  585  to  606.  ffes. 

(n)  Cowen  &  Uitpg  Notes  to  Phil.  (»)  1  Phil.  £v.  231.    Cowen  &  HilPs 

Etr.  674  to  679.  Notes,  678  to  585.    15  Wend.  193. 

(o)  1  PhU.  £▼.  280, 1,  sod  the  notes 
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RULE  vn* 

Former  yerdicts,  judgments  and  decrees,  are  evidence,  between  tiie 
same  parties ;  and  between  these,  they  are  concIusiTey  as  to  all  matlen 
determined  by  them.  (7) 

But  in  order  to  be  conclusive  in  the  second  suit,  the  parties  in  the  fint, 
must  sue  in  the  same  quality  or  character  as  in  the  second.  Thus,  if  I 
sue  for  a  claim  in  my  own  right  and  fail,  I  am  not  precluded  by  tin 
judgment,  from-  afterwards  suing  for  the  same  cause,  as  executor  or  ad« 
ministrator ;  and  so  of  the  like  ca8e8.(r) 

A  judgment  is  equally  evidence,  where  the  parties  are  really,  tboqgh 
not  nominally  the  same  in  both  suits  ;  as  where  one  suit  is  in  favor  of  t 
party  beneficially  interested,  and  the  other  in  favor  of  his  trustee. (x) 

A  verdict  or  judgment  is  also  evidence  against  all  such,  as  claim  uoder 
the  parties  to  the  suit.  Thus,  if  I  sue  upon  a  promissory  negotiaUenoie, 
and  am  defeated  upon  evidence  of  payment,  and  afterwards  sell  the  note 
to  A.,  the  judgment  against  me  is  conclusive  against  A.(^) 

Again : — ^I  am  sued  in  trespass  or  trover  for  a  chattel,  which  I  boogk 
of  A.,  who  is  bound  to  warrant  the  title,  and  I  give  A.  notice  of  the  lo- 
tion, and  a  judgment  goes  against  me ;  that  judgment  is  concliim 
against  A.,  in  an  action  against  him,  upon  the  warranty.  So,  if  A.  b  l» 
indemnify  me,  against  a  particular  claim,  and  9  suit  is  commenced  againit 
me  upon  which  I  give  A.  notice,  and  a  judgment  is  had  ;  this  is  ooocin- 
sivc  against  A.,  in  an  action  for  indemnity.    And  so,  in  like  ca3es.(«) 

These  remarks  are  confined  to^  cases  where  the  former  judgment,  ftc. 
is  adduced  in  proof  of  the  matter  tried  or  determined.  A  record  or  jii> 
dicial  proceeding  is  always  evidence  of  its  own  existence,  even  as  agaiot 
strangers.(t)  Thus,  a  verdict  or  judgment  in  a  criminal  suit,  in  behalf  of  tho 
people,  is  not  evidence  on  the  saj^ie  matter  coming  directly  in  question  in  i 
civil  cause.(t/?)  But  should  you  desire  the  record,  as  evidence  to  shew  thit 
A.'s  witness  had  been  convicted  of  felony,  it  would  be  admissible,  thoogii 
A.  was  a  perfect  stranger  to  the  prosecution.  Even  where  the  verdict 
or  judgment  is  between  the  same  parties,  it  will  not  conclude,  unless  it 
be  rendered  on  the  merits.    Thus  a  nonsuit,  or  judgment  on  special  da^ 


(q)  1  Phil.  Ev.  daO,  1.  358,  and  the  (u)  Gowen  &  Hill's  NotM  lo  lU. 

notes  by  Cowen  Sl  Hill,  here  referred  to.  Ev.  816  to  818. 

See  especially,  note  558,  p.  804  to  810.  («)  Id.  820  to  824,  881. 

(r)  1  PhU.  £t.  323.  (tu)  1  Phil.  Et.  336,  and  Cima  t 

(8)  Id.  324.  HiU'g  Notes,  850. 

(i)  Id.  id. 
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mmrrer,  would  not  conclude ;  nor  would  a  verdict  for  the  defendant  in  an 
action  on  a  note»  conclude  the  plaintiff,  if  rendered  on  the  ground  that 
the  note  bad  not  yet  fallen  due. 

IIVLB  Tin. 

The  judgment  of  a  court  of  exclusive  jurisdiction,  directly  upon  the 
point,  is  conclusive  between  the  same  parties,  upon  the  same  matter 
coming  incidentally  in  question,  in  another  court,  for  a  different  pur- 
pose, (x) 

Thus,  the  probate  of  a  will,  by  the  surrogate,  is  conclusive  evidence,  in 
civil  cases,  of  the  validity  of  the  will.(y)  And  a  condemnation  of  goods, 
dhips,  &c.  in  a  court  of  admiralty,  in  a  proceeding  against  the  thing  itself 
condemned,  is  evidence  against  all  the  world,  as  to  the  matter  in  question, 
upon  which  the  cohdcmnation  was  founded,  whether  such  court  be  for- 
eign or  domestic ;  though,  the  condemnation  is  held  not  to  be  conclusive 
in  this  state.(2) 

But,  what  is  most  material  to  our  purpose,  a  conviction  for  any  of- 
fence, by  a  justice  of  the  peace,  having  competent  jurisdiction,  is,  till  re- 
versed, or  quashed,  conclusive  evidence  in  his  favor,  in  an  action  for  any 
proceeding  under  the  conviction.  Thus,  a  conviction  under  the  3d  sec- 
tion of  the  act,  to  prevent  forcible  entries  and  detainers,(a)  a  conviction, 
and  it  seems  merely  the  warrant  of  commitment  for  a  contempt,  are 
conclusive  evidence  of  the  facts  therein  contained.  (&)  And  so  in  all  the 
bnumerable  cases  of  conviction  before  magistrates ;  and  they  are  not 
bound  to  show  the  regularity  of  the  conviction ;  and  even  though  it  be 
informal,  yet,  if  the  magistrate  have  jurisdiction,  it  will  protect  him.  (c) 

It  is  a  general  rule,  with  respect  to  special  and  limited  jurisdictions, 
that  where  a  person  acts  as  judge,  within  his  jurisdiction,  he  will  not  be 
liable  to  have  his  judgment  examined,  in  any  action  brought  against  him. 
Hence  the  facts  upon  which  the  conviction  is  founded,  cannot  be  tra- 
versed. 

The  validity  and  conclusiveness  of  all  proceedings  before  justices,  and 
other  inferior  tribunals,  may  always  be  questioned  by  showing  that  they 
bad  no  jurisdiction  of  the  subject  matter.  Thus,  should  a  justice  try  an 
assault  and  batter}^  slander,  malicious  prosecution,  &c;,  his  judgment 


(x)  1  Phil.  Et.  840.  (a)  8  John.  44.    1  R.  L.  of  1813,  96. 

(y)  Id.  344,  and  Notes  858.  (b)  2  Bay,  1. 

(«)  Cowen  and  Hill's  Notas  to  Phil.         (e)  See  on  this  iubject,  Ck>wen  & 

Et.  883.  Hill's  Notes  to  Phil.  £y.  993. 
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would  be  no  protection  to  him  or  the  partyt  though  it  might  be  lo 
cers  acting  under  bis  process.  (J) 

Where  a  suit  was  discontinued,  by  the  plaintiff's  not  appearn^ 
and  the  justice  afterwards  gave  judgment  against  the  defen^^ant,  withoot 
issuing  process,  or  any  notice  being  given,  and  without  ttie  defendant^ 
appearing,  it  was  held  that  this  judgment  was  void,  and  m^t  be 
peached,  even  in  an  action  of  debt  on  the  judgment  before  another  j 
tice.(e) 

In  cases  where  a  judgment  is  admissible  against  a  stranger,  it  may  be 
impeached,  by  his  proving  that  it  was  obtained  in  order  to  defraud  Urn ; 
as  if  it  were  confessed  with  a  view  to  cheat  creditors,  among  whom  be  is 
one.  But  fraud  cannot  be  shown,  if  he  were  a  party  or  privy  to  the 
proceeding.  (/) 

The  sentence  of  any  foreign  court,  of  competent  jurisdictioii,  directlj 
deciding  a  question  which  was  properly  cognizable  by  the  law  of  the 
country,  seems  to  be  conclusive  here,  the  same  as  if  rendered  by  one  of 
our  own  courts,  (f)  And  the  judgment  of  a  court  in  a  neighboriiq;  stale, 
having  jurisdiction  of  the  subject  matter,  and  in  which  the  defendant  bss 
been  duly  notified  to  appear,  is  conclusive  in  the  courts  of  this  states 
whether  it  come  directly  or  collaterally  in  question.(A) 


Sbction  IIL 

OF  PAROL  EVIDENCE  TO  EXPLAIN  OR  CONTRADICT  WRI'lTEN  TESTI- 
MONY. 

It  is  the  duty  of  the  courts  to  be  astute,  and  even  ingenious,  io  upboU- 
ing  all  contracts  of  sale,  promise,  covenant,  dec.,  so  far  as  may  be ;  aad 
in  giving  them  effect,  according  to  the  intent  of  the  parties.  So  far  as  s 
written  contract  is  clear,  cither  in  its  particular  words,  or  upon  m  consid- 
eration of  its  legal  effect,  no  evidence  extrinsic  to  the  writii^  can  be  re- 
ceived to  contradict,  vary  or  explain  its  meaning.(t)  Thus,  in  case  s 
note  is  expressed  to  be  payable  such  a  day,  you  cannot  show  that  the  paitiei 


{$)  For  the  above  matters  at  to  the  (/)  Cowen  It  Hill's  Notes  le  PliL 

protective  effect  of  judgments  and  con-  Et.  854  to  856. 

victions  before  tnfenor  magistrates,  vid.  iz)  Vid.  Cowen  It  BUI'S  Noiss  Is 

Cowen  %L  Hill's   Notes  to   Phil.  Ev.  mi.  £▼.  891  to  896. 

987  to  1025.  and  see  ante,  898  to  409.  (^)  Vid.  id.  896  to  908. 

(<)  15  John.  344.  (<}  U.  1466. 
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intended  some  other  day.  Agaie :  a  promise  to  pay,  simply,  without 
saying  what  day,  is,  in  legal  eflcct,  a  promise  to  pay  on  demand  ;  and 
thereforo  you  cannot  show,  orally,  an  intent  to  pay  at  any  particular 
day.(j) 

But  written  contracts  are  often  obscure  or  ambiguous,  owing  to  their 
using  words  which  are  in  themselves  of  doubtful  or  double  meaning,  or 
which  arc  made  so  by  referring  either  expressly  or  tacitly  to  some  sub- 
ject not  specifically  described  by  them.  In  all  these  cases  thoy  may  be 
made  certain.  This  cannot  be  done  by  showing  what  any  party  or  parties 
declared,  either  before  or  at  the  time  of  the  writing  executed,  that  they 
meant  by  the  particular  words  used  in  it.  It  must  generally  be  done  by 
circumstances  entirely  independent  of  such  declarations.  Take  the  caso 
of  words  doubtful  on  their  face,  or  even  having  no  meaning  of  them- 
selves to  the  mind  of  the  general  reader ;  yet  to  a  man  conversant  with 
the  particular  subject,  trade,  or  business  to  which  they  relate,  or  the  local 
language  of  the  place  where  the  contract  was  drawn,  it  may  be  very 
plain.  He  may«  therefore,  be  received  to  explain  the  meaning.  Vid. 
Ryerss  v.  Wheeler,  22  Wend.  148,  and  cases  there  cited.  Words  are 
sometioies  abbreviated  in  contracts,  and  they  are  sometimes  written  in  a 
foreign  language ;  but  the  contract  ought  not  for  that  reason  to  fail.  So 
where  m  word  may  mean  two  things ;  the  word  freight,  for  instance. 
This  may  mean  the  rent  of  a  Jtip,  or  the  cargo.  In  a  contract  assign- 
ing the /"rei^Ai  of  a  certain  ship,  therefore,  which  leaves  it  doubtful  what 
the  parties  hitendcd,  you  may  show  circumstances  to  fix  the  meaning. 
For  instance,  if  neither  party  owned  the  ship  at  the  time,  but  the  assignor 
did  own  the  cargo,  you  might  infer  from  thence  that  they  meant  to  speak 
of  the  latter.  (A)  With  regard  to  the  subject  matter  of  the  contract,  ex- 
trinsic evidence  is  almost  always  necessary ;(/)  and  it  is  admissible, 
though  the  reference  to  it  by  the  contract  be  in  itself  altogetiier  iiocer- 
tain  and  unintelligible.  Thus,  suppose  a  man  make  a  contract  to  sell  the 
horse^  without  any  other  words.  On  showing  that  at  the  time  he  owned 
but  one  horse,  the  description  would  be  made  sufficiently  certain ;  for  it 
will  be  intended  that,  he  would  not  sell  a  horse  not  his  own ;  and  having 
but  one,  he  could  not  refer  to  any  other  of  his  own.  The  late  case  of 
Fish  V.  Hubbard's  adm*rs,  21  Wend.  651,  furnishes  in  itself  a  case  of  as 
great  uncertainty ;  and  many  other  like  instances  are  there  put  in  the 
opinion  of  the  court*  p.  603  to  665. 


(i)  Cowen  k,  HilPs  Notes  to  PhU.       (k)  Id.  1358,  1861,  3,  1388,  1406, 
£v.  1468, 1470.  1409, 1412, 1419. 

(0  Id.  1899, 14S0L 
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So,  where  (he  words  or  phrases  of  reference  appear  to  be  certain  oo 
their  face,  an  ambiguity  often  arises  from  an  attempt  to  apply  (hem.  The 
difficulty  thus  arising  from  extrinsic  ma((cr  is  therefore  called  a  latent 
ambiguity.  As,  where  there  are  several  persons  or  things  which  will 
answer  to  the  description  in  the  agreement.  Thus,  if  James  Jacisen 
agree,  in  writing,  to  sell  his  horse  to  Jo/in  Doe^  and  there  be  two  or  more 
persons  of  that  name,  parol  evidence  may  be  given  to  show  which  was 
intended  by  Jackson.  So,  if  Jackson  sell  Dot  his  black  horse,  and  he 
have  two  black  horses,  parol  evidence  may  be  given  to  show  which  was 
intended,  and  so  in  the  like  instances.  Here  it  is  said  the  declaralkm  of 
the  patty  at  the  time  may  be  received  ;  though  this  is  confined  to  cases 
where  the  designation  in  the  contract  applies  equally  to  each  of  (wo  per- 
sons or  things.(m) 

You  may  show  another  writing  executed  at  the  same  time,  of  an  er|Qa! 
degree  with  the  main  one,  varying  or  defeating  (he  latter;  for  these  vi'\} 
be  deemed  parts  of  one  entire  contract.  So  the  writing  may  refer  as  a 
part  of  itself  to  another  contract,  written  or  oral.  Then,  of  course,  the 
latter  may  be  proved  by  writing  or  parol,  according  to  the  fact.(it}  So, 
an  absolute  bill  of  sale  may  be  shown  by  parol  to  have  been  inteadodaf 
a  mortgnge.(o)  Blanks  and  clerical  omissions  may  be  sopplied.(^) 
Strangers,  not  parties,  may  show  the  true  intent  by  parol.  (7)  A  mero 
receipt  may  be  thus  contradicted  or  explained,  even  by  the  party.(r) 
So  of  a  clause  in  a  deed  or  bill  of  sale,  acknowledging  the  receipt  of  (he 
considcration.(«)  So,  the  maker  may,  as  between  himself  and  the  payee, 
contradict  the  acknowledgment  in  a  note,  of  value  reoeivcd.(/)  The 
party  may  also  show  fraud,  or  illegality  of  consideration  \{u)  or  van*, 
by  parol  evidence,  the  time  of  delivery  from  the  datc.((;)  So  lie  roty 
vary  the  contract  by  showing  a  subsequent  one,  on  good  consideraiioa^ 
and  equal  in  degree.(ti>) 


Cm)  Coiren  k.  Hill's  Notes  to  Phil.        (r)  Id.  213,  216. 
Ev.  1362,  3,  4.  («)  Id.  216,  217.  1441. 

(n)  Id.  1420, 1,  2,  3.  («    Id.  218.  1468. 

(o)  Id.  1432.  (u)  Id.  1438,  144f,  1448. 

(p)  LI.  1394.  (o)  Id.  1453. 

(5)  Id.  1436.  8.  (w>  Id.  1477. 
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Section  IV, 

HOW  FAR  BOOKS  OF  ACCOUNT  ARE  EVIDENCE,  IN  FAVOR  OF  THE 

PARTY  KEEPING  THEM. 

The  cause  in  which  the  admissibilify  of  a  party's  books,  as  evidence  in 
his  favor,  was  established  and  restricted,  originated  in  a  justice's  court, 
where  this  species  of  evidence  is  much  oftener  introduced  than  before 
any  other  tribunal.  Tiwyer  sued  Vosburgh  before  a  justice,  for  butcher's 
meat,  furnished  by  him  to  Vosburgh  and  his  family.  Thnyer  proved,  1st, 
that  he  had  been  in  the  daily  practice  of  supplying  Vosburgh  and  his 
family  with  meat  during  the  period  for  which  he  claimed  payment.  2d« 
He  proved  by  some  of  those  who  had  dealt  with  him,  that  he  kept  just 
and  honest  accounts.  Sd.  That  he  had  no  clerk.  He  then  offered  his 
books  of  account  in  evidence.  They  were  objected  to,  but  admitted  by 
the  justice,  who  gave  judgment  for  Thayer.  Vosburgh  removed  the 
cause  by  certiorari  to  the  supreme  court,(j:)  where  the  judgment  was 
alfirmed,  and  the  following  j-estrictions  laid  down,  within  which  all  ac- 
count books,  without  regard  to  the  particular  employment  of  the  party 
keeping  them,  are  made  evidence  in  his  favor. 

1.  The  charges  to  be  proved  must  be  such  as  Bve  matter  of  book  ac- 
count. A  book,  therefore,  would  not  be  evidence  of  money  lent,  had 
and  received,  or  paid,  laid  out  and  expended,  for  the  use  of  the  opposite 
party. 

2.  They  are  not  evidence  of  a  single  charge  ;  because  there  exists,  in 
such  case,  no  regular  dealing  between  the  parties. 

3.  Tiiey  are  not  to  be  admitted,  where  there  are  several  charges,  un- 
less a  foundation  is  first  laid  for  their  admission,  by  proving, 

1.  That  the  party  Imd  no  clerk. 

2.  That  some  of  tlie  articles  charged,  had  been  delivered. 

3.  That  (he  books  produced^  are  the  account  books  of  the  party. 

4.  He  must  prove,  by  tlu)se  who  have  dealt  and  settled  with  him,  that  lie 
keeps  fair  and  honest  accounts. 

Under  these  restrictions,  they  are  evidence,  to  be  left  to  the  jury. 
Piatt,  J.  dissented,  and  concluded  a  very  able  opinion  with  these  re- 
marks: ''  The  rule,  as  now  proposed  to  be  moditied,  is  very  complicated. 


(«)  12  John.  461. 
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and  difficult  in  its  application  ;  and,  therefore,  eztrenoely  liable  to  be  mis- 
applied and  perverted,  especially  injustices*  courts,  where,  according  to  the 
established  rules  in  regard  to  setting  aside  verdicts,  infinite  frauds  and  op* 
prcssion  nr.ay  be  screened  by  the  latitudinary  powers  of  juries,  in  the  ap- 
plication of  such  a  complex  rule.  The  case  would  seldom  indeed  occor, 
where  this  court  could,  on  justifiable  grounds,  control  the  verdict  of  a 
jur}%  upon  the  point  now  under  consideration.  I  think,  therefore,  the 
judgment  of  the  court  below  ought  to  be  reversed." 

By  the  above  decision,  account  books  are  made  evidence  fw  the  cm« 
sideration  of  a  jury^  or  which  is  the  same  thing,  the  justice^  where  do 
jury  is  called  for  by  either  party.  But  the  weight  of  such  evidence,  ia 
the  scales  of  justice,  is  not,  and  cannot  be  assigned,  and  must,  therefore, 
depend  upon  various  circumstances,  calculated  to  increase  or  difflinidi 
it  in  the  view  of  enlightened  experience.  The  above  remarks  of  his 
honor,  Judge  Piatt,  are  sufficient  to  inculcate  extreme  caution  in  the  ap- 
plication of  the  rule  laid  down  by  a  majority  of  the  supreme  coQrt.(y) 

1  cannot  enlarge  upon  this  topic  more  usefully,  than  by  introdacbg  the 
remarks  of  the  late  Chief  Justice  Pennington,  in  his  excellent  treatise 
upon  the  justices'  court  of  New- Jersey. (z)  He  says  of  a  similar  rule 
which  prevails  in  the  courts  of  that  state,  ^  Books  of  account  are  very 
frequently  produced  in  evidence.  The  manner  of  keeping  them  in  the 
country,  renders  them,  in  many  instances,  very  unsatisfactory  evidence* 
and  makes  it  necessary  to  examine  them  with  caution.  They  are  admit- 
ted from  the  necessity  of  the  thing,  in  derogation  of  an  ancient  principle 
of  (he  common  law,  that  a  party  ought  not  to  be  permitted  to  furnish  ev- 
dcnce  for  himself.  The  constant,  continued  and  repeated  dealings,  and 
daily  intercourse  of  a  commercial  or  pecuniary  nature,  which  one  citiica 
hath  with  another,  especially  as  the  country  approximates  to  a  roanufae- 
turing  and  commercial  state,  renders  it  next  to  impossible  to  call  wit- 
nesses to  every  transaction  of  the  kind,  and  very  laborious  and  inconve- 
nient to  reduce  to  writing,  under  the  hand  of  the  party,  every  contract 
which  our  wants  and  interests  are  hourly  leading  us  to  engage  in.  This 
hath  given  rise  to  the  practice  of  memorandums  in  the  form  of  books ;  if 
these  memorandums  are  to  have  no  effect,  it  would  be  a  useless  waste  of 
time  to  keep  them.  These  memorandums,  or  books  of  account,  are,  by 
the  general  assent  of  the  community,  received  as  evidence  of  the  trans- 
actions written  in  them ;  and  have  at  length  received  the  sanction  of  our 


(y)  See  alto  Linnell  v.  Sutherland,  11  Rail  Road  Co.  15  Wend.  593,  4.  Sickles 

Wend.  668,  and  per  Sutherland,  i.  in  v.  Mather,  20  id.  72. 

People  V.  Genung,  11  Wend.  21.    Cow-  (z)  Penning,  oa  Soiall  Canaas,  15. 
aof  J.  in  Mamil  v.  The  Ithaca  &  Owego 
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highest  courts  of  justice.  Being,  however,  the  acts  of  the  party  produc- 
ing them,  and  made  by  himself,  for  the  purposes  of  evidence,  they  arc  so 
far  from  being  conclusive  evidence,  that  they  are  liable  to  the  strictest 
scrutiny,  and  are,  at  most,  presumptive  evidence ;  and  as  such,  like  all 
other  presumptive  evidence,  liable  to  be  rebutted  or  counteracted  by  ev- 
ery kind  of  evidence  that  can  be  raised  against  them.  There  is  one  es- 
sential requisite  to  the  introduction  of  these  books,  which  is,  that  the  party 
offering  them  in  evidence,  must  first  prove  that  the  book  he  offers,  is  his 
book  of  account,  in  which  ho  usually  enters  and  keeps  his  general  accounts 
with  those  persons  with  whom  he  deals ;  for,  if  a  man  were  to  keep  one 
book  for  one  man's  account,  and  another  book  for  another,  these  books 
would  not  be  such  account  books  as  he  would  be  entitled  to  give  in  evi- 
dence ;  besides,  it  is  essential  that  the  books  offered  are  made  to  appear 
to  be  the  actual  books  of  the  person  offering  them,  and  not  the  books  of 
any  other  person ;  also,  that  it  is  not  a  book  made  up  for  the  occasion, 
but  a  book  in  which  the  person  offering  it,  keeps  the  account  of  his  ordin- 
ary dealings,  and  a  book  of  original  entry.  Books  of  account  derive  much 
of  their  credit  from  the  manner  in  which  they  are,  or  ought  to  be,  kept, 
that  is,  as  a  kind  of  diary,  or  daily  journal  of  the  transactions  of  the  per- 
sons who  keep  them,  who  enter  every  sale,  or  other  act,  as  it  occurs. 
Books  kept  in  this  way,  are  entitled  to  the  more  credit,  from  two  causes; 
first,  that  a  memorandum  made  of  a  transaction  at  the  time  it  took  place, 
is  more  likely  to  be  correct,  than  if  it  is  entered  from  memory,  some  time 
afterwards ;  second,  men  are  more  likely  to  be  tempted  to  make  false  en- 
tries in  their  books,  a  long  time  after  the  transaction  hath  happened,  and, 
frequently,  after  a  difference  hath  taken  place,  than  at  the  time  and  place 
of  the  original  transaction.  Some  persons  keep  their  books  in  this  way  : 
they  have  but  one  book,  and  that  in  the  nature  of  a  ledger,  wherein  they 
open  on  one  page,  one  man's  account,  and  on  another  page,  another 
man's  account,  and  keep  no  day  book  at  all.  Books  kept  in  this  way, 
open  the  door  for  the  grossest  frauds  and  injustice ;  and  the  most  scan- 
dalous iniquity  is  daily  practiced  under  it.  I  am  clearly  of  opinion  my- 
self, that  books  kept  in  this  way  ought  never  to  be  suffered  to  appear  in 
a  court  of  justice.  But  the  law  is  otherwise,  and  they  must  be  admitted 
the  same  as  other  books,  when  proved  to  be  the  ordinary  books  of  ac- 
count of  the  person  offering  them,  in  which  he  makes  his  original  entries. 
But  they  ought  to  be  considered  the  most  suspicious  testimony  that  can 
be  offered,  little  better  than  the  declarations  of  the  party  in  his  own  fa- 
vor. Entries  are  frequently  made  after  the  controversy  commences,  and 
accounts  opened,  years  after  the  transactions  have  taken  place  which  gave 
rile  to  them.    And  I  would  here  observe,  that  because  the  law  permits 
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books  of  account  to  be  given  in  evidence,  that  is,  shown  to  a  cooit  and 
jury,  it  by  no  means  gives  a  validity  or  authority  to  the  contents  of  them; 
but  the  justice  or  the  jury,  in  case  the  trial  is  by  jury,  must  draw  their 
own  conclusions.  The  character  of  the  man  who  keeps  the  books,  the 
Oiirncss  or  unfairness  of  the  books  from  their  appearance,  the  time  sad 
manner  of  making  the  entries;  whether  the  items  arc  in  the  ordinarj 
course  of  a  man's  trade  or  business,  or  of  an  extraneous  and  supicious 
nature ;  whether  any  and  what  other  evidence  is  given  to  c<HToborale 
the  charges ;  all  these  are  proper  subjects  for  the  due  considenitiaQ  of 
the  justice  or  jury." 

Questions  on  this  species  of  evidence  have  rarely  come  under  review 
of  (he  supreme  court  in  New- York  since  the  decision  in  Vodmf^  v. 
Thayer.  The  instances  in  which  they  have,  however,  should  hold  a  proini* 
ncnt  place  in  a  book  designed  to  instruct  the  New- York  justice  I  sImIL 
thereftire,  first  refer  to  them  ;  and  then  proceed  to  a  summary  of  priod- 
ples  and  rules  coming  from  other  states,  which  seem  to  have  an  applics- 
tion  common  both  to  them  and  New-York,  although  some  of  them  mij 
not  often  be  capable  of  application  here,  owing  to  our  want  of  cxpkiBi- 
tion  by  the  suppletory  oath  of  the  party.  This  oath  prevails  in  most  of 
the  states  which  allow  book  accounts  as  evidence ;  but  it  is  conceired 
that  this  circumstance  rather  tends  to  increase  the  force  of  authority 
there,  when  applied  here,  at  least  in  respect  to  ail  rules  which  have  there 
been  adopted  as  precautions  against  the  abuse  of  such  evidence.  The 
proposed  summary  shall  be  little  more  than  a  close  abridgment  fnxa 
Covven  &  lliirs  Notes  to  Phil.  £v.  682  to  701,  where  the  matter  is 
treated  at  large,  and  more  with  a  view  to  the  professional  student,  ihsB 
would  be  admissible  here.  They  comprise  a  notice  of  tlic  doctrine  as 
it  prevails  in  eighteen  states,  three  only  of  which.  New- York,  New-Jer- 
sey and  Georgia,  appear  to  reject  the  party's  oath.  The  other  states, 
most  if  not  all  beside  the  eighteen,  reject  such  evidence  entirely.  YkL 
p.  682  to  086.(1) 

In  New-York,  as  in  New-Jersey,  this  kind  of  evidence  is  not  restricted 
to  any  particular  sort  of  business  or  occupation.  It  is  common  to  the 
merchant,  mechanic  and  farmer.  Vid.  the  remarks  of  Savage,  C.  J.  ia 
Rathbun  v.  Emigh,  0  Wend.  407,  409,  and  of  Cowen,  J.  20  Wend.  75l 
It  seems  to  be  no  objection,  that  part  of  the  entries  arc  made  by  the 
party,  and  part  by  his  clerk.     M'Allister  v.Reab,  4  Wend.  483.  Tho«igh, 


(1)  It  WAS  there  suggested,  on  looking  nt  a  case  in  1  Blackf.  307,  that  Indiaaa 
admitted  this  evidence,  and  that  stats  was  includc.l  among  the  eighteen.  Since 
those  notes  were  compiled,  the  supreme  court  of  that  state  hare  held  tkat  tba  evi- 
daace  is  uot  admissibieb 


L, 
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queref  whether  the  book  would  then,  as  such,  be  evidence  beyond  the 
entries  made  by  the  party.    And  \(  the  party  have  a  regular  clerk,  the 
necessity  which  sanctions  it,  even  so  far,  would  seem  to  be  wanting. 
Vosburgh  v.  Thayer  holds  that  he  must  have  no  clerk ;  and  wc  shall 
hereafter  see  that  this  sort  of  evidence  is,  in  general,  considered  as  se- 
condary, not  receivable  when  direct  proof  may  be  had  through  oihei's. 
But  vid,  20  Wend.  74,  5.     Independent  proof  by  a  mechanic,  of  two  of 
the  items  charged  in  his  book,  was  held  to  satisfy  the  second  requisition 
of  Vosburgh  v.  Thayer.    Linncll  v.  Sutherland,  11  Wend.  6C8.     The 
oath  of  a  clerk,  that  he  believes  his  entries  to  be  true,  though  he  has  lost 
all  personal  recollection  of  having  delivered  the  gfiods  charged,  makes 
the  books  evidence  as  original  entries.    Semb.  per  Savage,  C.  J.  in  Law- 
rence V.  Barker,  4  Wend.  300.    But  this  is  common  law  evidence.    20 
Wend.  75.     Per  Cowen,  J.  in  Merrill  v.  The  Ithaca  and  Owego  Rail 
Road  Co.  10  Wend.  51)5,  G.     The  last  cited  case  holds,  that  to  warrant 
books  in  evidence  as  those  of  the  party,  they  must  be  his  general  books 
of  daily  account ;  not  mere  memoranda  or  check  rolls,  made  up  as  me- 
mentos of  others'  labor  in  the  wjrk  done,  by  the  party  producing  them 
for  his  adversary.    Id.  593,  4.    Also,  that  the  entries,  if  of  work  done, 
mast  be  for  such  as  is  done  in  the  ordinary  course ;  not  of  charges  on  a 
quantum  meruit,  for  work  done  pursuant  to  a  special  contract,  though  tho 
opposite  party,  by  violating  the  contract,  may  have  become  legally  liable 
to  be  charged  in  that  form.     Id.  504. 

Where  the  triors  arc  convinced  that  any  one  entry  made  by  the  partj%  in 
the  particular  account,  is  wilfully  false,  the  whole  book  should  be  explo- 
ded. Entries  must  bo  daily,  and  particularly  made,  as  the  work  pro- 
gresses, or  the  goods  arc  delivered ;  not  by  lumping  several  days  to- 
gether, or  charging  a  round  sum,  as  for  a  job,  or  at  so  many  days.  Anon. 
N.  Y.  Sup.  Court.    MS.    Not  yet  reported. 

Where  a  manufacturer's  servant  delivered  out  the  articles,  and  testified 
that  he,  pursuant  to  the  usual  course  of  business  at  the  factory,  entered 
memoranda  of  the  delivery  on  a  slate,  with  a  pencil,  which  were,  in  the 
course  of  a  day  to  three  days,  transcribed  by  his  master,  into  his  account 
book,  but  in  which  the  servant  made  no  entries ;  such  book  was  held  ad- 
missible, in  aid  of  the  servant's  testimony.  Such  servant  is  not  a  clerk, 
within  the  first  rule  in  Vosburgh  v.  Thayer.  Sickles  v.  Mather,  20 
Wend.  72.  This  case  also  hoMs  that,  though  the  transaction  be  knowa 
to  third  persons,  e.  g.  a  servant,  yet  books  are  evidencoi  under  the  pecu- 
liar practice  in  the  state  of  New-York.    Id.  75. 

I.  The  subject  of  book  account  is  confined  to  personal  property  sold 
aad  delivered,  services  performed  and  materiali  found  and  provided,  and 
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the  use  of  such  property  hired  and  returned.  It  is  not  considered  anob- 
jeetion  that  the  price  be  specially  agreed  on.  But  see  IG  Weud.  5M 
Personal  property  docs  not  include  choses  in  action,  as  a  bond  or  ikmcp 
The  work  and  labor  must  in  general  be  done  before  it  is  charged. 

2.  If  it  appear  on  the  face  of  the  chaise,  or  in  any  other  way,  thai 
there  is  attainable  common  law  proof  of  the  entries,  independently  of  the 
ordinary  book  proof,  the  latter  is  inadmissible.  One  instance  is  the  party 
having  a  clerk.  A  scliool  master  must  prove  his  services  by  others.  So^ 
where  the  goods  are  delivered,  or  work  done  by  a  servant  who  can 
prove  the  fact.  So,  if  goods  are  delivered  to  a  third  person,  at  the  le- 
quest  of  the  vendee,  or  on  his  account;  as  if  they  are  delivered  to  hisser* 
vants.  So,  if  goods  be  delivered  on  written  orders,  or  by  any  third  per* 
son.  But  these  rules  do  not  all  apply  in  New  York.  Vid.  20  Wend.  74, 
5,  cited  supra. 

3.  The  entries  must  be  made  at,  or  near  the  time  of  the  transaotioa. 
They  should  be  memoranda  of  transactions  as  they  occur.  But  the  pioi- 
imity  of  time  must  depend  on  tlie  course  of  the  business.  The  paity 
may  first  enter  his  accounts  on  a  slate,  and  afterwards  traoacribe  theia 
into  his  book,  if  such  be  his  ordinary  course  in  making  his  entries.  Sack 
accounts  should,  in  general,  be  entered  in  the  book  daily.  One  of  two 
butchers,  partners,  customarily  marieed  the  scores  of  meat  with  dialk  oa 
a  cart,  and  the  other,  before  the  cart  went  out  again,  copied  the  soores 
into  the  book ;  yet  this  was  held  reoeivable.  See  other  instances,  20 
Wend.  76.  Much  attention  is  paid  in  this  respect  to  tlie  course  of  hasi- 
ness ;  as  if  certain  tradesmen  are  accustomed  to  charge  their  wnrfc  ca 
book,  while  it  is  in  progress  in  the  hands  of  their  journeymen.  This  has 
been  made  an  exception  to  the  general  rule,  that  the  work  oaost  be  a& 
tually  done,  before  it  can  be  charged. 

4.  The  entry  must  be  in  the  book  of  the  party,  kept  by  him  Tor  the 
purpose  of  his  daily  accounts,  generally,  with  all  those  persons  who  raty 
have  dealings  with  him.  16  Wend.  594.  They  must  be  made  io  the 
prevalent  manner  of  his  keeping  the  book,  and  in  a  regular  course  wiik 
other  charges.  If  they  stand  insulated,  as  on  the  front  leaf,  not  faDisf 
into  regular  order  with  the  other  chaiges ;  or  be  on  a  separate  sheet,  es* 
pecially  when  it  appears  that  the  party  keeps  an  account  book  ;  or  oo  a 
leaf  torn  out  of  a  book,  or  on  one  of  the  last  pages,  separated  from  other 
charges  by  intervening  blank  leaves,  they  are  not  admissible. 

5.  The  book  must  contain  the  original  entries  made  by  the  party  haa- 
self;  not  by  another ;  though  this  will  be  excused  if  he  can  not  write. 

6.  They  may  be  kept  in  the  form  of  an  ordinary  journal  or  day  bock, 
or  leger-vriseci.  e.  where  the  account  of  each  man  dealing  with  the  ptftyt 
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is  kept  by  itself.  But  it  mast  appear  they  were  intended  as  an  account 
against  the  party  sought  to  be  charged  by  them  ;  not  as  a  memorandum 
between  theparty  claiming  and  others,  e.  g.  where  the  party  is  a  forge- 
man,  and  the  book  is  kept  by  him  as  a  memorandum  by  which  to  settle 
with  his  customers,  though  it  names  the  vendees,  whom  he  seeks  to 
charge,  and  sometimes  the  price.  Vid.  16  Wend.  594.  Erasures  and 
interlineations  go  to  the  credit  of  the  book.  They  are  open  to  explana- 
tion ;  but  do  not  necessarily  render  it  incompetent  evidence.  But  if  gross, 
suspicious  and  unexplained,  they  will  destroy  its  credit  altogether  ;  and 
80  of  any  other  fraudulent  appearances. 

If  the  day  book  appear  to  be  posted,  the  leger  must  be  produced ;  as 
that  may  show  payments. 

Almost  any  series  of  %ures,  abbreviations  and  words,  which  can  be 
explai(ied  into  a  signification,  will  do  for  particular  charges,  if  conforma- 
ble to  the  party's  ordinary  course  of  making  his  entries,  the  language  he 
speaks,  his  degree  of  education  and  the  nature  of  his  business.  But  they 
shotUd  be  specific^  denoting  the  particular  work  or  service  charged,  and 
attaching  the  price  or  value  to  each  item.  Accordingly,  a  bricklayers 
charge  of  **  190  days  work"  was  rejected ;  and  a  physician's  charge 
*'for  medicine  and  attendance."  And  another  against  (general  Hampton 
thus  **  thirteen  dollars  for  medicine  and  attendance  on  one  of  the  Gener- 
al's daughters  in  curing  the  hooping  cough."  A  receipt  in  an  account 
book  purporting  to  be  signed  by  the  vendee  is  not  admissible  as  an  ori- 
ginal entry  ;  and  any  entry,  it  would  seem,  amounts  to  nothing  unless 
the  price  be  carried  out.  ' 

7.  Whether  the  original  entries  be  relied  on  as  those  of  the  party,  or 
be  proved  by  a  clerk  who  made  them,  but  who  is  unable  to  speak  inde- 
pendently of  the  book,  it  must  be  produced  ;  a  copy  is  not  admissible,  at 
least  not  (ill  the  absence  of  the  original  be  satisfactorily  accounted  for. 
But  books  are  in  neither  case  evidence  of  a  higher,  but  rather  of  an  in- 
ferior degree  to  common  law  proof.  If  the  latter  be  attainable,  the  par- 
ty may  of  course  resort  to  it ;  and  it  will  be  no  objection  that  his  book 
is  not  adduced.  But  the  non-production  of  it,  if  the  book  be  called  for 
by  bis  adversary,  would  be  a  heavy  circumstance  against  him.  If  the 
entries  were  made  by  a  clerk,  and  he  be  dead,  his  hand  writing  may  be 
proved.  Then,  on  showing  that  he  was  clerk,  the  entries  may  be  read, 
and  become  satisfactory  evidence.(l) 


(1)  This  is  proper  as  common  law  evidence.  But  it  has  been  held  by  a  very 
reapectable  court,  that  mere  absence  of  the  clerk  from  the  state,  though  permanent, 
u  not  an  excuse  for  proving  his  band  writing,  especially  when  a  statate  authorises 
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8.  Books  are  evidence  of  the  items,  e.  g.  sale  and  delivery  of  goodf. 
services  done,  materials  found,  and  retainer  to  do  the  service,  together 
vi^ith  the  prices  carried  out  respectively.  The  book,  like  a  confessioD,  u 
to  be  taken  altogether,  with  its  charges  and  credits. 


SxcnoN  v. 

OF  THE  INCOMPETENCY  OF  WITNESSES. 

This  arises,  Ist.  from  want  of  understanding ;  2d.  from  defect  of  refi- 
gipus  principle;  3d.  from  infamy  of  character;  4th.  from  interest; 
5th.  from  the  relation  of  attorney,  solicitor,  or  counsel  and  client ;  also 
that  of  physician,  surgeon  and  patient,  &c.  This  question  of  oon^peCeaqr, 
belongs  exclusively  to  the  justice ;  as  the  questi<m  of  credibUUy  does  to 
the  jury,  (or  justice  sitting  in  their  stead)  after  the  witness  is  sworn.  If 
the  witness  be  incompetent^  he  cannot  be  sworn  ;  if  he  be  ineredAU,  be  m 
not  to  be  believed  when  sworn. 

].  Persons  insane,  idiots  and  lunatics,  under  the  influence  of  their  mala- 
dy, are  incompetent,  though,  if  they  enjoy  lucid  intervals»they  may  testi- 
fy during  such  intervals,  if  they  appear  to  have  sufficient  reason.  Even  a 
person  bom  deaf  and  dumb,  may,  if  he  appear  to  have  sufficient  uoder- 
standing,  give  evidence  through  an  interpreter  by  signs.  Though,  if  be 
can  write,  this  is  the  more  certain  mode.  A  person  in  a  state  of  totozi- 
cation  is  incompetent ;  and  the  justice  may  determine  the  questioD  of  kii 
competency  by  inspection,  (a) 

Children,  who  do  not  understand  the  moral  obligation  of  an  oath,  eas- 
not  be  examined.  But  if  they  do  understand  such  obligation,  tbey  may 
be  sworn  at  any  age,  over  four  years.  If  capable  of  distinguishiog  be- 
tween good  and  evil,  they  may  generally  be  sworn ;  and  if  the  cbiU  ap- 
pear to  have  good  sense,  but  not  to  understand  his  duty  when  8woni«  ho 
may  be  instructed  by  the  justice,  or  some  judicious  person  appointed  lij 
him.    This  may  be  done  on  the  spot,  and  in  the  mean  time,  the  trial  mqr 


the  taking  of  hit  deposition,  at  it  doet  now  in  a  justice's  court.  Ante,  868. 
Moore  v.  Andrewt,  5  Porter's  Alabama  R.  107.  See  alto  Wilbur  v.  Seldea,  6 
Cowen,  162,  and  per  Cowen,  J.  in  Merrill  v.  The  Ithaca  and  Owego  Rail  Road  Co. 
16  Wen.  695. 


(a)  1  Pbil.  £v.  18, 19,  and  Notes  by 
Cowen  &  HUl,  60,  61. 
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be  8afpeDded.(6}  Though  in  one  case,  where  the  child  manifested  a 
total  want  of  all  religious  instruction,  Patterson,  J.  held  that  mere  instruc- 
tion by  a  clei^'mah,  for  the  purpose  of  rendering  her  competent,  would 
not  have  that  efiect.(c) 

Witnesses  may  be  examined  as  to  the  competency  of  a  lunatic,  Ac. 
though  the  usual  and  most  satisfactory  mode  is,  by  the  inspection  and  ex- 
amination of  the  witness  himse]f.(d)  The  latter  is  the  true  course  in 
testing  the  capacity  of  infants.  The  party  objecting  may  insist  on  this ; 
and  it  is  no  answer  that  the  justice  has  before  examined  the  witness  pri- 
vately, and  so  is  satisfied  of  his  capacity,  (s) 

2.  Every  person  who  believes  in  thcr  existence  of  a  Supreme  Being 
who  will  punish  false  swearing,  may  be  sworn  as  a  witness,  although  he 
do  not  believe  in  the  truth  of  the  gospels.  Thus,  a  Jew,  Mahometans 
Ckntooj  and  infidel  of}  any  country,  may  be  witnesses.  But  atheists,  and 
such  infidels  as  profess  not  any  religion,  natural  or  revealed,  that  can 
bind  their  consciences  to  speak  the  truth,  are  excluded  from  being  wit- 
nesses. 

If  an  adult  has  recently  and  deliberately  declared  such  defect  in  his 
belief,  this  will  exclude  him,  though  it  is  competent  to  show  that  he  has 
conscienciously  changed  such  belief,  and  thereby  restore  his  competency. 
But  he  cannot  be  called  upon  at  the  trial  to  recant  his  former  opinion,  or 
deny  the  declarations  proved  against  him  ;  nor  is  he  at  all  to  be  ques- 
tioned as  to  his  religious  creed,  when  he  is  objected  to  as  an  infidel.  A 
oniversalist,  who  believes  that  moral  punishment  for  sin  is  confined  to 
this  world,  is  clearly  admissible.(/) 

Witnesses  are  sworn  in  a  justice's  court,  in  substance  as  directed  by  2 
R.  S.  174,  §  108. 

The  usual  form  is  by  laying  the  hand  on  and  kissing  the  gospels.  And 
any  one  who  shall  desire,  may  be  sworn  thus :  ^  You  do  swear  in  the 
presence  of  the  ever  living  (jod,"  holding  or  not  holding  up  his  hand  as 
he  pleases ;  or  if  he  have  conscientious  scruples  against  taking  an  oatb» 
he  may  make  his  affirmation  thus :  ''  You  do  solemnly,  sincerely  and 
truly  declare  and  affirm  ;"  and  if  he  believe  in  any  other  than  the  chris- 
tian religion,  he  shall  be  sworn  according  to  the  peculiar  ceremonies  of 
his  own  religion,  if  there  be  any  sttch.(^)     Any  form  elected  by  the  wit- 


(6)  1  Phil.  Ev.  19,  and  Notes   by       (/)  Vid.  2  R.  S.  329,  §  106,  7,  8.    1 

CoweQ  &  Hill,  61.  Phil.  £7.  21,2,  and  Notes  by  Cowen  & 

c)  Cowen  &  Hill's  Notes  to  Phil.  £7.    Hill,  62  and  1502,  3.    People  y.  McGar- 


1502. 


ten,  17  Wen.  460. 

(d)  10  John.  362.    16  John.  143.  (g)  2  R.  S.  328,  9,  §  102  to  106,  in- 

(•)  2  H.  S.  329,  §  109.    People  v.    elusive. 
-  ir,  21  Wen.  606. 
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ness  is  binding,  whether  it  in  Fact  accord  with  his  conscience  or  not ;  and 
if  he  swear  false  he  is  indictable  for  perjury.(//) 

The  mode,  in  which  the  witness  is  sworn,  is  to  be  gathered  from  bim 
on  his  own  suggestion,  or  on  his  examination  before  swearing  hira. 

3.  When  a  man  is  sentenced  for  a  felony,  he  is  incompetent ;  but  not  by 
reason  of  sentence  for  any  other  crime,  (t)  A  pardon  restores  his  compe* 
tency,  unless  the  conviction  were  for  perjury  or  subornation  of  perjury.(j) 
The  definition  of  felony  is,  any  offence  punishable  by  death,  or  by  im- 
prisonment in  the  state  prison.(X:) 

4.  The  head  of  interest  is  the  most  extensive  in  its  operation  to  exclude 
witnesses,  and  the  most  difficult  perhaps  of  any  in  the  whole  doctrine  of 
evidence.  The  true  rule  is,  that  when  a  witness  is  interested  in  the  event 
of  the  suit^  to  swear  in  favor  of  the  party  who  calls  him,  he  is  incompetent : 
that  is  to  say,  if  the  witness  is  called  to  swear  a  verdict  or  judgment  into 
existence,  which  would  be  evidence  for  him,  or  to  swear  down  a  verdict 
or  judgment  which  would  be  evidence  against  him,  in  any  future  action 
to  be  brought,  or  which  might  be  brought,  for  or  against  him,  or,  if  be 
will  directly  gain  or  lose  by  the  event  of  the  suit,  he  is  an  incompetent 
witness ;  otherwise  not.(l)  These  are  always  the  true  and  only  points 
of  inquiry. 

It  is  no  objection  to  the  competency  of  a  witness,  that  he  may  feel  a 
strong  bias  upon  his  mind,  from  being  a  relation  of  the  party,  however 
near  ;  nor  is  it  an  objection,  that  he  has  an  interest  in  the  question,  that 
is,  having,  or  being  likely  to  have  a  suit  turning  on  the  same  point  with 
the  one  in  which  he  is  sworn  ;  or  expecting  some  benefit  from  the  result 
of  the  trial ;  or  by  standing  in  the  same  situation  with  the  party,  being  a 
jo'nt  trespasser  or  wrongdoer,  and  therefore  liable  ;  or  even  subjected  to 
a  scjiarate  action  for  the  same  wrong ;  or,  that  he  has  a  like  demand 
with  the  party  calling  him  against  the  defendant,  for  wages  or  oth- 
er thing ;  or  is  separately  liable  on  the  same  contract ;  or  that  it  is  likely 
the  verdict  in  the  cause  in  which  he  testifies,  may  reach  the  cars  of  an- 
other court  or  jury,  and  influence  their  decision.  Thus  the  man  who 
borrowed  the  money,  may  be  a  witness  in  an  action  f/ui  tam^  for  the 
usury,  whether  he  has  repaid  the  money  or  not.  So  a  witness  is  com- 
petent to  prove  acts  which  he  has  done  under  a  bare  authority,  although 
he  may  feel  an  interest  to  make  them  seem  regular.    Indeed  no  servants. 


(h)  Cowcn  &  HilPa  Notes  to  Phil  Ev.        (Jk)  Id.  587,  §  80. 
705.  (1^  1  Phil.  Ev.  66, 63. 

(i>  2R.  S.586,  §23. 

( j)  Id.  and  Vid.  2  R.  S.  567,8,  §  1. 
•ttb.  8j  and  §  4 
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agents,  attorneys,  guardians  or  other  trustees,  are  incompetent  witnesses, 
as  to  the  subject  of  their  trust  or  agency,  merely  on  the  ground  that  they 
may  possibly  be  liable  to  an  action  for  what  they  have  done. 

In  all  these,  and  other  cases,  the  mere  circumstance  that  the  witness 
thinks  himself  interested,  ought  not  to  exclude  him  ;  but  the  justice  should 
inquire  into  the  nature  of  the  interest,  and  unless  he  finds  it  to  be  such  as 
the  law  recognizes,  whatever  the  opinion  of  the  witness  may  be,  he  should 
be  sworn,  and  his  situation  be  left  to  be  taken  into  account,  in  estimating 
bis  credibility.  Even  an  honorary  obligation  will  not  disqualify  a  wit- 
ness. (I)  A  witness  conceiving  himself  to  be  interested,  or  the  contrary,  if 
the  fact  be  not  as  he  supposes,  will  have  no  effect  one  way  or  the  other 
on  the  question  of  his  competency.(y7i) 

Having  noticed  the  cases  where  the  rule  of  exclusion  does  not  apply, 
let  us  take  tlie  cases  where  the  verdict  or  judgment  ijv  favor  of  the  party 
caJling  the  witness,  may  be  used  in  an  action  afterwardS^brought  by  or 
against  him,  either  to  establish  some  claim  in  his  favor,  or  to  defeat  some 
claim  against  him. 

I.  Where  it  would  be  evidence  for  him.  The  case  usually  put  to  illus- 
trate this  part  of  the  rule,  is,  where  all  the  inhabitants  of  such  a  town, 
village,  island  or  other  particular  place,  claim  a  customary  right  of  com- 
mon, cither  for  the  pasture  of  their  cattle,  or  of  fishing,  &c.  in  a  certain 
place,  which  is  to  be  proved  by  immemorial  usage.  In  such  case,  a  ver- 
dict and  judgment  for  one  of  the  inhabitants,  who  claim  this  common 
right,  in  a  suit  where  such  right  is  in  question,  would  be  evidence  to 
su|)port  the  custom  in  favor  of  another.  Now  suppose  one  of  the  inhabi- 
tants is  sued  in  trespass,  for  availing  himself  of  this  right  of  common,  and 
be  pleads  the  prescription  as  a  justification,  none  of  his  co-claimants 
could  be  witnesses  to  sustain  the  plea.  But  this  is  not  because  his  feel- 
ings may  be  friendly  to  a  support  of  the  pica,  nor  because  he  stands  in 
the  place  of  the  defendant,  and  has  an  interest  in  the  question,  but  be- 
cause the  verdict  and  judgment  in  favor  of  the  defendant,  would,  in  an 
action  aga'mst  the  witness,  for  the  exercise  of  the  same  right,  at  the  suit 
of  the  same  plaintiff,  be  evidence  of  the  custom.  This  question,  to  be 
sure,  concerning  a  prescriptive  right  to  a  common,  which  is  real  estate, 
could  not  be  decided  by  a  justice's  court,  but  it  is,  nevertheless,  a  very 
good  example,  to  show  the  meaning,  and  aid  in  applying  the  rulc.(/})  In 
an  action  by  the  witness  for  an  injury  done  to  his  right  of  common,  the 
verdict  or  judgment  would  be  evidence  in  his  favor. 


(I)  1  Phil.  Er.  45  to  54,  and  Notes  l>y        (n)  Vid.  1  Phil.  Ev.  57,  and  Notes 
Cowen  &  Hill.  by  Cowen  &  Hill,  p.  108,9. 

(m)  Cowen  k  Hill's  Notes  to  Phil. 
Ev.  96,9. 
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2.  Where  the  verdict  or  judgment  would  be  evidence  against  the  wit- 
ness. 

This  might  he,  where  he  has  agreed  to  indemnify  the  party  calling 
him,  against  the  event  of  the  suit ;  or  where  he  has  warranted  the  title  of 
the  defendant,  who  is  sued  in  an  action  of  trover,  brought  to  try  the  title 
to  property  sold  to  him  by  the  witness,  who  ig  called  for  the  defen- 
dant.(o)  So  if  the  action  be  against  the  defendant,  for  negligence  com- 
mitted by  the  witness,  as  the  defendant's  servant,  he  can  not  be  sworn  to 
disprove  the  negligence.  (/>)  And  there  are  many  cases  of  a  like  in- 
tercst. 

3.  A  witness  is  incompetent,  though  a  recovery  against  the  party  cal- 
ling him,  would  merely  subject  the  witness  to  costs.(9)  Thus,  in  a  suit 
brought  by  a  warrant  or  short  summons,  on  giving  security,  the  man 
who  became  sucj^  cannot  be  received  as  a  witness  for  the  plaintiff. 
And  so  of  any  like  case,  where  a  recovery  against  the  party  calling  the 
witness,  would  be  evidence  against  the  latter,  in  an  action  for  the  costs, 
or  in  any  way  eventually  subject  him  to  costs.  The  reason  is  of  course 
stronger  against  his  being  a  witness,  in  favor  of  one  for  whom  he  has  be- 
come security  to  the  full  amount  of  the  recovery ;  yet  we  shall  see 
hereafter,  that  when  he  has  a  clear  and  sure  remedy  for  indemnity 
against  a  principal,  who  is  perfectly  responsible,  that  might  counterbal- 
ance his  interest,  and  make  him  competent. 

But  independently  of  the  future  influence  of  the  verdict  or  judgment 
as  evidence,  the  witness  is  often  interested  in  the  event.  The  party  who 
calls  him  may  be  suing  or  defending  as  the  mere  trustee  of  the  witness. 
Thus  the  witness  is  one  of  the  next  of  kin  to  A.  B.,  deceased,  whose  ad- 
ministrator sues  for  a  debt.  The  witness  is  not  competent ;  for  a  recov- 
ery by  the  administrator,  would  add  to  a  fund,  a  part  of  which  would  be 
distributed  to  the  witness.  So  a  constable  is  sued  for  taking  A's  goods, 
in  execution  to  satisfy  the  witness'  debt,  his  testimony  for  the  constable, 
would  tend  to  save  the  avails  of  the  goods  for  the  discharge  of  the  veit- 
ness'  own  debt.  (A)  So  the  defendant  is  sued  alone  for  a  debt  alleged  to 
be  due  by  him  jointly,  with  the  witness,  and  goes  to  an  issue.  The  wit- 
ness is  not  competent  for  the  plaintiff,  because  his  testimony  would  tend 
to  charge  the  defendant  with  one  half  the  debt,  which  the  witness  might 
otherwise  himself  be  liable  to  pay.     And  the  case  would  be  entirely 


(o)  Cowen  &  Hill's  notes  to  Phil.  tratiog  this  position. 

Ev.  124,  1632.  (Q)  1  Phil.  Ev.  68,  9. 

(p)   1  Pbil.  Ev.  66,  and  Cowen   &  (h)  1  Phil.  Ev.  63,  4,  and  notes  bv 

Hill's  notes  106,  7,  256,  1626,  6,  1630,  Cowen  &  Hill,  114. 
1.    where  many  cases  are  cited  Ulus- 
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clear,  if  the  witness  were  adduced  to  fix  a  debt  on  the  defendant,  the 
whole  of  which  wouki  otherwise  fall  on  the  witness. (t)  It  is  a  general 
rule  that  if  the  effect  of  a  witness,  testimony  will  be  to  create  or  increase 
a  fund  in  which  he  would  be  entitled  to  participate,  or  prevent  the  dimi- 
nution of  such  a  fund,  he  is  incompetent.  (^') 

Whenever  the  husband  is  incompetent  by  reason  of  interest,  the  wife 
is  also  incompetent.  (A) 

If  the  interest  of  the  witness  to  testify  in  favor  of  the  party  calling 
him,  be  direct,  he  is  incompetent,  however  small  the  interest  may  be.(2) 

But  a  witness  is  often  equally  interested  on  both  sides.  Thus,  in  an 
action  by  the  endorsee  against  an  endorser  of  a  note  made  by  the  ^lU 
ness,  he  is  competent  for  either  party,  because  he  must  pay  it  to  one  or 
the  other.(m) 

It  is  of  course  no  objection  that  a  witness  is  interested,  to  testify  against 
the  party  calling  him. 

The  interest  may  be  equal  or  neutralized  in  various  ways.  Take,  for 
instance,  a  suit  by  the  endorsee  of  a  note  against  the  maker.  It  has  for 
some  time  been  supposed,  and  so  held  by  many  American  courts,  that 
the  plaintiff  could  not  call  the  endorser,  because  a  recovery  by  the  plain- 
tiff  would  or  might  discharge  the  witness.  Yet  it  might  not;  The  en- 
dorser might  still  have  the  note  to  pay ;  but  it  would  then  become  his 
again,  and  he  could  recover  over  against  the  maker.  Thus  being  capa- 
ble of  reimbursing  himself,  the  tendency  of  late  American  decisions  is 
to  hold  him  competent.  The  English  books  have  long  held  him  a  com- 
petent witness  for  cither  plaintiff  or  defendant ;  and  the  American  cases 
have  always  held  him  competent  for  the  latter.  The  reason  of  this  is 
that  he  is  rather  interested  to  testify  against  the  defendant. (n) 

It  is  now  very  well  settled,  that  when  a  witness,  who  is  offered  for  a 
party,  may  be  liable,  on  the  party's  failing ;  but  yet  has  the  means  of  a 
clear  remedy  over  against  another,  he  is  competent.  Thus,  you  become 
surety  in  a  bond  with  the  plaintiff  in  an  attachment  suit,  on  A.'s  agreeing 
to  save  you  harmless.  If  A.  be  considered  a  responsible  man,  you  are 
a  witness  for  the  plaintiff,  because  though  you  may  be  sued  on  his  failing 
in  the  attachment  suit,  you  cannot  probably  suffer  in  the  end.(o)  In- 
deed, the  plaintiff  himself  being  a  perfectly  responsible  man,  it  may  be 

(«)  Vid.  The  late  caM  of  Collinfl  v  (f)  Id.  65,  and  Notes. 

Ellii,  21  Wend.  897.  (m)  1  Phil.  Er.  66,  67,  and  Cowen  & 

(j)  Cowen  &  HiU'fl  notes  to  PbU.  Ev.  HiiPf  Notes,  131,  2. 

114.  (n)  Cowen  &  Hill's  Notes  to  Phil.  Ev. 

SO  1   Phil.  Ev.  65,  and  Cowan  fc  131,  2,  1545,  6. 

*9  Notes,  125.  (o)  Id.  130, 1. 
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doubted,  under  the  strong  inclination  of  the  courts  in  favor  of  cofinpe- 
tcncy,  whether  tiiis  would  not  be  sufficient  to  balance  the  interest ;  for 
he,  of  course,  is  bound  to  indemnify  his  bail.(p) 


Section  VI. 

OF  OBJECTING  TO  AND, PROVING  THE  INCOMPETENCY  OF  AN  INTER. 
ESTED  WITNESS.  OF  THE  INCOMPETENCY  OF  A  PARTY  TO  THE 
SUIT,  AND  THE  WIFE  OF  A  PARTY.  OF  RESTORING  THE  COMPE. 
TENCY  OF  INTERESTED  WITNESSES. 

The  objection  to  a  witness  on  the  ground  of  interest,  is  either  prelim- 
inary, i.  e.  made  before  he  is  sworn  in  chief,  or  after  he  is  so  sworn  ;  or 
the  objection  is  made  both  before  and  after  he  is  so  sworn. 

The  objection  must,  in  each  case,  be  proved  by  the  party  who  raises 
it ;  for  the  presumption  is  in  favor  of  the  witness'  competency  till  the 
contrary  appear,  either  by  the  statement  of  the  party  offering  him,  or  in 
some  other  way.  (9)  And  being  once  shown,  it  must  be  clearly  removed, 
in  order  to  render  him  admissible,  (r)  The  question,  like  all  others,  as  to 
the  admissibility  of  evidence,  must  be  decided  by  the  court ;  and  the  cv- 
dence  on  the  point  cannot  be  submitted  to  the  jury.(^)  The  court  is  the 
trior ;  nor  will  his  decision  be  reversed  merely  because  he  happens  to 
decide  against  the  weight  of  evidence.  (<) 

The  more  direct,  clear  and  safe  mode  of  raising  the  point,  especially 
in  a  justice's  court,  is  by  objecting  to  the  offered  witness  before  he  is 
sworn  in  chief.     This  makes  a  distinct  collateral  issue,  determinable  by 
the  justice  alone,  whether  there  be  a  jury  or  not,  on  evidence  receiveabic 
under  a  peculiar  form  of  oath,  called  the  voir  dire^  and  under  rules  pe- 
culiar to  itself.     Upon  this  issue,  the  state  of  the  pleadings  and  the  evi- 
)  dence  and  statements  of  the  opposite  party  in  court,  so  far  as  they  have 
/  already  appeared  in  the  cause,  and  are  relevant  to  the  question,  may  be 
I  considered.     Wandless  v.  Cawthorne,  Mood.  &  Malk.  321,  note.    Perry- 
[  man  v.  Steggall,  6  Carr.  &  Payne,  197.   Hartshorne  v.  Watson,  5Bing. 
"  N.  C.  477.    Bunter  v.  Warre,  1  Barn.  &  Cress.  689. 

It  has  been  said  in  the  older  English  cases,  that  when  yoa  swear  a 


(p)  Id.  1543,  4.  (0  Id.  68. 

( q)  Id.  68,  256,  477, 1601.  (<)  Id.  1601. 

(r)  Id.  1601. 
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witness  on  his  wire  dire,  and  he  denies  his  interest,  you  have  made  your 
election,  and  cannot  contradict  him  by  other  evidence.  10  Mod.  193, 
said  by  Parker,  C.  J.  But  Mr.  Starkie,  an  approved  writer  on  evidence, 
says  this  would  be  manifi^stly  unjust,  1  Stark.  £v.  Am.  ed.  of  1837,  p. 
123,  note  (e)  ;  and  Phillipps,  1  vol.  131,  2,  Cowen  &  Hill's  ed.  says  the 
modern  and  more  convenient  practice  is,  that  he  may  be  contradicted. 
In  the  6th  edition  of  that  work,  149,  it  is  said,  **  If  the  fact  of  interest  is 
satisfactorily  proved  by  other  evidence,  the  witness  will  be  rejected, 
though  he  may  have  ventured  to  deny  it  on  his  voire  direJ'  The  cases 
already  cited  certainly  assume  that  other  evidence  beside  that  derived 
from  the  witness'  mere  voire  dire,  may  be  considered  in  connection  with 
it.  And  I  am  not  aware  of  any  case  in  this  state  holding  the  contrary, 
except  the  nisi  prius  decision  of  Van  Ness,  J.  in  Welden  v.  Buck,  Anth. 
N.  P.  R.  9.  Cases  in  the  neighboring  states  are  pretty  uniform,  that  a 
resort  to  the  tmre  dire  precludes  other  evidence,  and  that  a  resort  to  the 
latter  precludes  the  former,  while  the  modern  practice  of  Westminster 
Hall  appears  to  let  in  both,  on  the  collateral  issue.  Indeed,  a  very  great 
freedom  of  raising  this  issue,  and  inquiring  of  interest  under  it,  seems  to 
be  allowed  there  by  the  cases.  Those  just  now  cited  from  1  Barn.  & 
Cress.  5  Can*.  &  Payne,  and  5  Bing.  N.  C.  hold  that  the  party  whose 
witness  appears,  on  other  proof,  to  be  interested,  may  himself  call  the 
witness  in  question,  and  have  him  sworn  on  the  voire  dire,  in  order  to 
contradict  the  appearances  against  him,  explain  away  his  apparent  inter- 
est, or  show  that  it  has  been  discharged  or  removed.  And  no  limitation 
to  evidence  on  this  issue,  deriveable  from  the  witness'  mere  oath,  seems 
to  be  settled.  No  such  limitation  is  prescribed  by  the  £nglish  books  of 
practice,  or  appears  to  exist  in  the  nature  of  things.  Roscoe,  Civ.  £v. 
p.  80,  Am.  ed.  of  1832,  says :  "  The  party  objecting  may  examine  the 
witness  on  the  voire  dire,  and  also,  if  necessary,  call  another  witness  to 
prove  his  incompetency." 

In  Hartshome  v.  Watson,  Coltman,  J.  said,  <<  The  privilege  of  exam- 
ining on  the  voire  dire  is  not  confined  to  one  party  ;  and  if  the  defendant, 
(the  objector,)  omit  to  examine  on  the  voire  dire,  a  witness  who  is  prima 
facie  interested,  the  plaintiff  (the  party  against  whom  the  objection  was 
taken,)  is  not  therefore  precluded  from  showing  by  his  own  examination 
of  the  witness  that  he  is  not  interested.  It  is  not  a  right  dependent  on 
the  exercise  of  a  precedent  right ;  but  equal  to  both  parties  to  enter  on 
this  collateral  issue."  Such  was  the  case  of  Perryman  v.  Steggall.  The 
great  advantage  of  this  issue  is,  that  it  supersedes  all  the  rules  concern- 
ing ppmary  and  secondary  evidence.    Either  party  may  examine  to  the 
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existence  of  instruments  in  writing,  private  or  public,  as  well  as  all  other 
particulars  bearing  on  the  point  in  question  :  and  this,  whether  they  go 
to  establish,  repel  or  remove  the  interest.  The  instrument  need  not  be 
produced,  nor,  if  attested,  proved  by  a  subscribing  witness.(tt) 

In  Ferryman  v.  Steggall,  the  defendant's  counsel,  admitting  on  his 
opening,  that  the  witness  was  liable  over  to  the  defendant,  was  allowed 
to  call  the  witness,  and,  on  his  voire  dire,  show  by  parol,  that  his  interest 
had  been  removed  in  virtue  of  an  insolvent  discharge.  In  another  case  a 
witness,  on  her  voire  dire^  stated  she  was  the  wife  of  the  party  calling 
her ;  but  she  was  allowed  to  remove  her  interest  by  testifying  orally  to 
a  decree  of  divorce  a  vinculo^  though  it  was  objected  that  the  record 
should  be  produced.  Wells  v.  Fletcher,  5  Carr.  &  Payne,  12.  Id* 
deed  a  witness  may  be  so  sworn  to  remove  an  interest  apparent  on  the 
very  record  in  the  cause.     Carlisle  v.  Eady,  I  Carr.  &  Payne,  234. 

Several  American  cases  tend  strongly  to  favor  the  idea,  that  the  party 
objecting  and  calling  for  the  voire  dirCf  and  failing  on  that,  may  at  once 
make  out  his  case  by  other  evidence,  and  so  shut  out  the  witness.  Shan* 
non  v.  Commonwealth,  8  Serg.  &  Rawle,  444.  Galbraith  v.  Galbraitb, 
6  Watts,  1 12.  Parker,  X  in  Hambiett  v.  Hamblett,  G  N.  H.  R.  351. 
And  in  Butler  v.  Tufts,  1  Shepl.  302,  30G,  where  the  plaintiff  first  at- 
tempted to  prove  a  witness  to  be  interested  by  other  evidence,  and  fail* 
ed,  and  then  proposed  to  put  the  witness  on  his  voire  dire^  the  court  said 
they  thought  this  might  have  been  allowed  in  the  discretion  of  the  judge. 
Indeed,  if,  as  is  settled,  the  party  offering  the  witness  may  call  him  to  do 
away  the  assailing  testimony,  with  what  propriety  could  he  object  to  the 
witness  being  called  by  his  antagonist  ?  If  evidence  of  both  kinds  be  ad- 
missible on  the  preliminary  issue  in  a  certain  shape  and  to  a  certain  ox* 
tent,  as  it  clearly  is,  what  reason  exists  for  excluding  either  parly  from 
any  sort  of  ci^idence  pertinent  to  the  question  7 

FORM  OF  THE  VOIRE  DIRR. 

You  do  swear  that  you  will  true  answer  make  to  such  questions  as 
shall  be  put  to  you  touching  }  our  interest  in  the  event  of  this  cause. 

If  administered  to  a  witness  other  than  the  one  offered,  say,  Touch" 
ing  A.  B*s  {the  witness^  name)  interest,  ^^. 

It  will  have  been  seen  that  the  great  advantage  of  the  collateral  issue 
to  either  party,  arises  from  the  latitudinary  mode  of  examination  which 


(tt)  Soe  1  Phil.  £v.  132,  and  Coirea 
ft  HUl's  Notes,  260,  708,  9, 10, 155r. 
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the  law  allows.  The  object  is  to  prevent  one  party  being  surprized  by 
an  interested  witness,  and  the  other  from  being  surprized  by  an  objection 
which  may  have  no  foundation  in  reality.  This  may  often  occur  in  con- 
sequence  of  the  question  springing  up  out  of  the  regular  inarch  of  the 
cause.  Anotiier  purpose  of  the  objector  may  be  to  prevent  the  interest- 
ed testimony  from  mingling  with  the  merits,  and  thus,  perhaps,  Working 
an  improper  influence. 

Beyond  these  objects,  according  to  the  approved  English  books  of  evi- 
dence, very  little  benefit  can  be  derived  ;  for,  according  to  such  books, 
though  you  fail  on  the  collateral  issue  to  show  the  alleged  interest,  you 
may  still  raise  the  objection,  alter  the  witness  shall  have  been  sworn  in 
chief,  on  the  ground  of  objection  becoming  apparent,  at  any  time  before 
the  testimony  may  be  closed.  The  right  seems  to  extend  throughout  the 
trial.  At  least  the  English  books  seem  to  fix  no  limit  to  it,  till  all  the 
proofs  are  closed.  1  Phil.  Ev.  132,  Cowen  &  Hill's  ed.  6th  Lond.  ed. 
149.  1  Stark.  Ev.  123,  note  (e)  Am.  ed.  of  1837.  Several  American 
cases  are  to  the  same  effect.  Evans  v,  Eaton,  1  Pet.  C.  C.  R.  338. 
Schillinger  v.  McCann,  0  Greenh  304.  Hamblett  v.  Haoiblett,  6  N.  H. 
R.  351. 

The  books  and  cases  arc  still  more  clear,  at  least  in  New* York  and 
the  neighboring  states,  that  you  may,  in  your  election,  omit  the  prelimin« 
ary  objection,  and  stake  the  exclusion  of  the  whness  on  such  testimony 
as  you  can  obtain  under  the  ordinary  rules,  on  general  examinations,  in 
the  course  of  the  trial.  In  such  case,  too,  it  is  said  you  may  object  at 
any  time  before  the  testimony  is  closed ;  and  this  Cfjurse  is  even  recom* 
mended  by  Mr.  Phillipps,  inasmuch  as  the  preliminary  examination  must 
generally  bo  to  the  same  effect  as  that  in  chief.  I  Phil.  Ev.  267,  and 
the  cases  there  cited.  Bank  of  North  America  v.  WyckofT,  4  Dall.  151. 
Parker,  J.  in  Hamblett  v.  Hamblett,  G  N.  H.  R.  34G,  and  the  cases  there 
cited.  Said  to  be  the  rule  by  Nelson,  J.  in  Tallman  v.  Dulcher,  V  Wen. 
180,  1.  Here  all  the  rules  as  to  primary  and  secondary  evidence  apf)ly ; 
and  it  is  said  that,  if  the  interest  of  the  witness  be  shown  independently 
of  his  own  testimonv,  he  cannot  be  examined  to  remove  it ;  M ott  v. 
Hicks,  1  Cowen,  513;  Evans  v.  Gray,  1  Mart.  Lou.  R.  N.  S.  70  ;  though 
other  witnesses  may  be.  Id.  id.  However,  if  his  interest  appear  by  his 
own  examination,  he  may  be  cross-examined  to  facts  which  show  it  not 
to  exist,  or  to  prove  that  it  has  been  removed.  And  in  such  case  he 
may  be  treated  exactly  as  if  under  his  voire  dire^  except  that  the  rules 
of  primary  and  secondary  evidence  cannot  be  dispensed  with.  Grills  v. 
Davios,  2  Bajn.  &  Ad«)]pli.  129.  M*Micken  v.  Fair,  G  Mart.  I^ou.  R. 
N.  S.  515.    That  tbe  best  evidence  must  bo  given  in  such  case.    See 
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Cowen  &  Hill's  Notes  to  Phil.  Ev.  260,  and  the  cases  there  cited.  It 
follows,  that,  after  the  witness  is  thus  sworn  generally  in  the  cause,  the 
voire  dire  proper  cannot  be  resorted  to  by  either  party.  His  interest 
may  still  be  removed,  e.  g.  by  showing  a  release  ;  but  this  must  be  pro- 
duced, or  its  absence  accounted  for.  Jackson,  ex  dem.  Montresor,  v. 
Rice,  3  Wen.  180.     Tallman  v.  Dutcher,  7  Wen.  180. 

An  important  distinction  seems  to  be  now  well  established  in  England, 
by  adjudged  cases  in  all  their  courts  of  law,  which  I  do  not  find  men- 
tioned in  their  books  of  evidence,  nor  does  it  derive  much  countenance^ 
if  any,  from  the  American  cases.  It  is  this,  that  you  must  make  your  ob- 
jection of  interest  before  the  witness  is  sworn,  or  you  lose  the  chance  df 
making  it  on  the  trial.  This  was  held  by  the  K.  B.,  A.  D,  1823,  in  Bun- 
ter  V.  Warre,  1  Barn.  &  Cress.  689 ;  by  the  C.  P.  A.  D.  1830,  in  Harts- 
home  V.  Walton,  5  Bing.  N.  C.  477 ;  and  by  the  Exch.  A.  D.  1830,  io 
Dewdenay  v.  Palmer,  of  which  case  the  only  report  I  have  seen  is  in  1  Jurist, 
Am.  ed.  151.  These  cases  go  on  the  notion  that,  by  omitting  this  early 
challenge,  you  deprive  the  opposite  party  of  the  advantage  which  he 
might  derive  from  the  voire  dire ;  and  therefore  cannot  avail  yourself,  on 
the  trial,  of  any  objection  to  the  competency^  however  that  may  be  as  to 
the  credibility  of  the  witness.  The  doctrine  was  strongly  asserted  in  all 
three  of  these  cases ;  and  in  the  first  two,  though  the  witness'  incompe- 
tency was  shown  on  the  trial  by  evidence  other  than  his  own,  he  was, 
as  a  consequence,  himself  examined  to  explain  it  away;  and  did  do  so. 
The  last  case  was  stronger ;  for,  in  consequence  of  the  omission,  the 
court  refused  to  hear  the  objection  at  all,  on  its  being  afterwards  raised 
in  the  course  of  the  trial.  Ilartshome  v.  Walton  was  decided  on  the 
authority  of  Buntcr  v.  Warre,  which  last  was  long  before  the  later  edi- 
tions of  Starkie  and  Phillipps ;  yet  neither  they  nor  Roscoc  seem  to  have 
noticed  the  case  as  an  authority  for  the  distinction.  It  has  not,  that  I  am 
aware,  been  recognized  by  any  adjudged  case  in  this  country.  The  rule, 
as  laid  down  by  Peake,  (Norris*  Pcake,  262,}  is  directly  the  contrary  ;  and 
it  is  presumed  that  he  has  generally  been  followed  in  the  United  States. 
The  doctrine  on  this  whole  subject  seems  to  have  fluctuated  unaccount- 
ably. Perhaps  the  safest  side,  for  the  present,  lies  in  those  rules  which 
allow  the  widest  latitude  of  enquiry ;  and  do  not  restrict  the  party  by  his 
election  or  omission  of  any  particular  mode  of  enquiry. 

What  a  witness  has  been  heard  to  say,  is  not  admissible  to  prove  hinn 
incompetent.  Otherwise  of  declarations  made  by  the  party  calling 
him.(t7) 


i<i  1*1 


(«)  Cowen  &Hiirs  Notes  to  Phil.  Ev. 
268,  707,  1569. 
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The  parties  to  the  suit  on  trial,  whether  real  or  nominal,  and  whether 
interested  or  not,  are,  in  New- York,  disallowed  as  witnesses  on  either 
side,  unless  by  consent  of  all  parties  concerned  in  the  cause.  Even  if  one 
of  two  joint  parties,  be  wiiluig  to  testify  against  the  other,  he  is  not  re- 
ceived as  competent  without  the  other's  consent,  (u?) 

This  exclusion  applies  to  the  party  only  as  a  general  witness  in  the 
cause ;  not  where,  as  ante,  639, 40,  he  is  adduced  to  lay  the  foundation  for 
secondary  evidence.  And  he  may  be  of  course,  and  is,  in  some  cases^ 
made  competent  by  statute. 

One  defendant  among  several  suiTering  a  default,  or  confessing  the 
cause  of  action,  does  not  render  him  competent.  («) 

The  wife  can  never  be  a  witness  for  or  against  her  husband,  when  he 
is  a  party,  (y) 

If  a  plaintiff  join  several  defendants  in  an  action  for  a  wrong,  against 
any  part  of  whom  he  gives  no  evidence,  the  justice  may  acquit  them ;  or 
the  jury,  if  there  be  one,  may  do  so,  under  his  direction,  at  any  stage  of 
the  cause,  afler  the  plaintiff  shall  have  closed  his  evidence  ;  and  they  are 
then  admissible  as  witnesses  for  their  late  co-defendants. (2)  So,  if  pro- 
cess issue  against  several,  but  is  served  on  part  only  of  the  defendants, 
the  others  are  witnesses,  (a) 

These  remarks,  however,  have  no  application  to  actions  on  contract, 
though  it  appear  that  one  of  the  defendants  is  clearly  entitled  to  be  ac- 
quitted ;  as  by  reason  of  insolvency,  infancy,  or  other  cause  merely  per- 
sonal to  himself.(&) 

The  justice  may,  on  the  plaintiff's  motion,  discharge  one  of  several  de- 
fendants in  an  action  for  a  wrong,  who  is  thus  rendered  a  competent 
witness  for  either  party,  (c) 

There  are  also  various  other  modes  of  removing  the  incompetency  of 
witnesses.  Thus,  whatever  interest  a  witness  may  have  had,  if  he  is  di- 
vested of  it  by  release,  payment,  or  any  other  means,  when  he  is  ready  to 
be  sworn,  there  is  then  no  objection  to  his  competency.  And  (here  are  but 
few  cases  in  which  the  interest  of  a  witness  cannot  be  thus  discharged.  A 
release  will  operate  upon  every  present  right,  though  it  be  to  take  effect 
in  future.  After  being  released,  the  witness  is  exactly  in  the  situation  of 
any  other  witness  in  the  cause,  and  may  be  examined  to  every  point 


(to)  Cowen  &  Hill's  Notes  to  Phil.  £t.        (r)  Id.  73,  and  Cowen  &  Hill's  Notes, 
135,  136,  139,  142,  163.  142.    IS  Wend.  142,  3. 

(s)  Cowen  &  Hill's  Notes  to  Phil.        (a)  Cowen  &  HUl's  Notes  to  Phil. 
Ev.  147,  1663.  Ev.  144. 

(y)  1  Phil.  Ev.  76,  7.  (6)  Id.  144. 

(c)  1  Phil.  Et.  T6. 
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arising  on  the  trial.  In  coses  where  the  proceeding  would  be  evidence 
to  support  some  claim  of  the  witnes$,>hc  can  release  such  claim  to  the 
party,  either  with  or  without  receiving  his  pay.  When  it  will  l>e  evi- 
dence against  him,  and  in  favor  of  the  party  calling  him,  the  party  may 
release  him ;  and  where  tlie  party  or  the  witness,  having  a  right  thus 
to  release  or  discharge  an  interest,  do  all  in  their  power  to  get  rid  of  it, 
as  by  tendering  a  release,  or  tendering  money  in  discharge  of  the  inter- 
est. &c..  which  is  refused,  it  is  the  same,  in  effect,  as  if  ttie  release,  mo* 
ney,  &c.  had  been  accepted.^//) 

If  the  interest  of  the  witness  arise  by  his  own  act,  or  otherwise,  with- 
out the  consent  of  the  party  calling  him,  and  after  the  fact  to  be  proved 
had  happened,  he  is  still  a  competent  witness,  and  cannot  thus  deprive 
the  party  of  his  testimony.  Thus,  should  a  witness  make  a  bet  in  favor 
of  the  party's  winning  the  cause,  this  shall  not  exclude  him,  however  it 
may  affect  his  credibility.(e)  If  the  objection  to  the  witness  be,  that  be 
is  bail,  guardian  or  prochein  ami,  the  justice  is  bound  to  discharge  him 
on  motion,  and  substitute  any  other  proper  person  who  is  offered.(/) 

Form  of  a  release  from  a  party  to  a  witness^  in  order  to  restore  his  am^ 

petency. 
Justices*  Court. 

James  Jackscn  ^ 

V.  V     Before  Ransom  Cook^  Esq. 

John  Styles.    ) 

For  value  received,  I  do  hereby  release  Jacob  Thomas,  a  witness  offer- 
ed (or  to  be  offered,)  by  me,  on  the  trial  of  this  cause,  of  and  from  any 
claim  or  demand  which  I  now  or  may  hereafter  have  against  him,  by 
reason  of  the  determination  of  this  suit,  or  any  matter,  either  directly  or 
indirectly  brought,  or  to  be  brought  in  question,  in  the  same  suit,  either 
for  or  against  me.  And  I  do  farther  release  him  from  all  demands  con- 
nected with  or  depending  upon  the  subject  matter  of  this  suit,  or  any 
part  thereof,  which  I  now  or  may  hereafter  have  against  him.  Witness 
my  hand  and  seal,  the  lOth  day  of  September,  A.  D.  1840. 

James  Jackson,     [l.  s.] 

Sealed  and  delivered  in  ) 
presence  of  T.  N.       J 

If  signed,  &c.  by  an  attorney,  under  a  power  for  this  purpose,  add  to 
the  signature  these  words,  "By  JB.  F.  his  attorney ^ 


(^  1  Phil.  Ev.  133.    Cowen  &  Hill's       (0  1  Phil.  Ev.  137.    Cowen  &  HUfa 
Nous,  261  to  264.  267.  8.  1637. 1569.        Notes  272  740,  1.  1670. 1. 

\j)  "  Joon.  1U7. 
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When  the  claim  to  be  released  is  in  favor  of  more  than  one,  jointly,  a 
release  from  one  is  a  release  from  n\l(g) 

Form  of  a  rdeasefrom  a  witness  to  the  party. 

JOSTICBS'  CouiiT. 

James  Jackson  ) 

V.  >     Before  Ransom  Cook,  Esq. 

John  Stiles.    ) 

For  value  received,  I  do  hereby  release  James  Jackson,  plaintiff  in  the 
above  cause,  of  and  from  any  claim  or  demand  which  I  now  or  may 
hereafter  have  against  him,  by  reason  of  the  determination  of  this  suit, 
or  any  matter,  either  directly  or  indirectly  brought,  or  to  be  brought  in 
question,  in  the  same  suit,  cither  for  or  against  him.  And  I  do  farther 
release  him  from  all  demands  connected  with  or  depending  upon  the  sub- 
ject matter  of  this  suit,  or  any  part  thereof,  which  I  now  or  may  hereaf* 
ter  have  against  him.    Witness,  &c. 

A  release  from  a  plaintiff  to  a  witness,  of  all  demands  against  the  wit- 
ness, excepting  such  for  which  the  witness  is  liable  with  the  defendant  in 
the  suit,  renders  him  a  competent  witness  for  the  plaintiff.  (A) 

If,  by  mistake,  the  witness  be  not  released  before  he  is  sworn  and  ex- 
amined, he  may  still  be  released,  but  must  be  re-examined. (t) 

^.  0/  communications  between  attorney,  4*^.,  and  client,  *  physician,  4^., 

and  patient,  4*c. 

The  communications  of  a  client  to  his  attorney,  solicitor  or  counsel, 
are  held  inviolable  in  courts  of  justice,  and  can  never  be  disclosed  in  ev- 
idence, either  in  the  cause  in  which  they  are  made,  or  in  any  other  cause, 
even  between  Uiird  persons,  though  after  the  relation  of  attorney,  &c. 
and  client  has  ceased  to  exbt.  In  a  word,  the  mouth  of  the  attorney, 
solicitor  or  counsel  is  shut  forever,  on  this  head,  nor  can  they  be  com- 
pelled to  produce  papers  which  have  been  committed  to  them  as  profes- 
sional men.  But  communications  thus  sacred,  are  those  only  which  are 
made  during  the  relation  of  which  we  are  speaking,  and  not  those  made 
to  a  professional  man,  who  is  not  retained  in  the  business  to  which  they 
relate,  however  confidential  they  may  be.  This  is  the  privilege  of  the 
party  or  the  client,  and  he  alone  can  waive  it.    At  common  law,  it  was 


(g)    Ante,  772.  261,  709, 1561.    Tallmta  v.  Duteher,  7 

h)  14  John.  387.  Wend.  180. 

i)  Cowen  &  HiU's  Notes  to  PhU.  Er. 
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confined  to  persons  of  the  legal  profession,  and  did  not  extend  to  medical 
men,  clergymen  and  others,  who  were  compellable  to  testify  to  whatever 
they  learned  in  the  course  of  their  professions,  with  whatever  obligations 
of  confidence  and  secrecy  their  information  might  have  been  attended. 
But  now,  by  statute,  physicians,  surgeons  and  clergymen  are  put  on  the 
same  footing  with  counsellors  and  attorneys.  These  are  bound  to  testify 
as  to  facts  which  they  learned  before  being  addressed  in  their  professional 
character,  or  after  their  duties  as  such  have  ceased  ;  as  if  an  attorney 
had  been  a  subscribing  witness,  or  was  knowing  to  an  erasure  in  a  deed, 
which  comes  in  question,  in  a  cause  in  which  he  is  afterwards  retained  ; 
or  the  client  voluntarily  communicate  facts  after  the  attorney  is  through 
with  the  business,  and  his  functions  have  ceased.  An  attorney  has  also 
been  examined  as  to  the  question,  whether  a  note  put  into  his  hands  was 
endorsed  or  not ;  and  he  may  be  compelled  to  swear  to  the  existence  of 
a  paper,  and  that  it  is  in  his  hands,  so  as  to  let  in  inferior  proof  of  its 
contents,  if  it  be  not  produced  on  notice  from  the  opposite  party ;  or  to 
show  that  it  is  in  court,  to  let  in  such  inferior  proof,  upon  a  short  notice, 
given  upon  the  trial,  to  produce  it  The  rule  also  prohibits  a  clerk  or 
student  at  law  from  being  a  witness  to  facts  which  he  learned  while  in 
the  office  of  the  attorney  with  whom  be  is  pursuing  his  professional  stu- 
dies. The  rule  also  extends  to  the  agent  of  an  attorney,  and  an  interpre- 
ter between  him  and  his  client.  The  whole  current  of  decisions  appears 
to  confine  this  privilege  strictly  to  the  relation  between  men  of  the  legal 
profession  and  their  clients ;  and  it  would  seem  clear  that  a  man  employ- 
ed in  conducting  a  suit  before  a  justice  or  elsewhere,  who  has  no  regular 
license  to  practice  in  any  of  our  courts  of  record,  and  not  acting  as  a 
regular  clerk  or  student  of  one  having  such  license,  is  bound  to  disclose, 
under  oath,  the  communications  of  his  employer.  (^^ 

A  physician  consulted  as  to  the  means  of  doing  an  unlawful  act,  e.  g. 
of  procuring  an  abortion,  is  not  excused  by  the  statute  from  answering.(i) 


(i)  Vid.  1  Phil.  Ev.  140  to  147,  and        (*)  Hewitt  v.  Prime,  21  Wen.  79. 
Cowen  &  Hiirs  Notes,  275  to  283,  1571 
to  1574. 
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The  form  of  the  general  oath  is  given  by  the  statute,  2  R.  S.  174, 
§  108.  And  when  a  witness  is  ignorant  of  the  English  language, 
he  must  be  sworn  and  examined,  through  an  interpreter,  who  must  be 
first  sworn. 

Form  of  the  interpreter's  oath. 

You  do  swear  that  you  will  truly  interpret  between  the  court,  the  jury, 
and  the  witness,  A.  B.,  in  this  cause,  between  C,  plaintiff,  and  D.,  defend- 
ant. 

Omit  the  words  **  the  jury,**  if  the  justice  sit  alone.  The  oath  is  then 
administered,  and  interpreted  by  the  sworn  interpreter,  and  the  questions 
pat,  and  answers  received,  are  also  interpreted  in  the  same  way. 

This  course  is  also  necessary,  where  a  deaf  and  dumb  person  is  to  tes- 
tify by  signs;  and  where  a  witness  can  understand  what  is  said, 
but  talks  so  very  indistinctly  as  not  to  be  understood,  except  by 
some  familiar  acquaintance,  an  interpreter  must  also  be  sworn  in  the 
same  form,  in  order  to  expound  the  answers.(/)  Witnesses  may,  in 
the  discretion  of  the  justice,  be  examined  separately,  those  not  on  ex- 
amination being  directed  to  withdraw.  This  is  sometimes  advisable ; 
and  if  a  witness  ordered  to  withdraw,  wilfully  disobey,  or  return  without 
proper  cause,  he  may  be  rejected  as  incompetent.  This  rule  ought  not 
however  to  be  applied,  where  the  witness  is  an  agent  or  advocate  enga- 
ged in  conducting  the  suit.  Indeed  the  rejection  or  not,  is  mere  matter 
of  discretion ;  and  unless  the  return  of  the  witness,  present  a  gross  case 
of  wilful  disobedience,  he  should  be  received.(m) 

When  the  witness  has  been  regularly  sworn,  he  is  first  to  be  examined 
by  the  party  calling  him,  which  is  called  an  examination  in  chief,  after 
which,  the  other  party  is  at  liberty  to  cross-examine  him,  when  the  party 
who  called,  may  re-examine^  and  so  on  alternately  till  the  questions  are 
exhausted.  The  examination  is  in  open  court,  in  presence  of  the  parties 
and  their  counsel,  the  justice  and  jury,  (if  there  be  one,)  who  have  thus 


(0  Tid.Goweii&  Hill's  Notes  to  Phil.        (m)  1  Phil.  £v.  268,  and  Cowen  & 
£t.  706,  718.  Hill's  Notes,  720,  et  seq. 
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an  opportunity  of  observing  the  understanding,  demeanor  and  inclina- 
tion of  the  witnes8es.(ii) 

Leading  questions,  that  is,  such  as  instruct  a  witness  how  to  answer  on 
material  points,  are  not  allowed,  in  general,  oti  an  examination  in  chief; 
for,  to  direct  witnesses,  in  their  evidence,  would  only  serve  to  strengthen 
that  bias,  which  they  are  usually  too  much  disposed  to  feel,  in  favor  of 
the  party  who  calls  them.  Thus :  Did  you  see  the  defendant  driving 
away  the  plaintiff's  cow  ?  Was  this  on  the  5lh  of  May  f  Is  that  cow  worth 
$25  ?  Did  the  defendant  say  he  owed  the  plaintiff  60  dollars^  or  how 
much  did  he  say  ?  And  other  questions  containing  in  themselves,  the 
place^  quantity,  time,  kind,  price,  or  other  thing  sought  for  in  proof,  are 
leading  questions,  which  ought  never,  without  substantial  reason,  to  be 
put  to  a  witness,  if,  however,  the  justice  finds  on  pursuing  the  examina- 
tion, that  the  witness  is  backward  or  reluctant  in  the  answers  he  gives, 
and  is,  in  a  word,  what  is  called  an  unwilling  witness,  he  may  then  suffer 
the  party  to  change  his  ground,  and  put  leading  questions,  and,  indeed 
allow  all  the  latitude  of  a  cross-examination.  And,  in  examining  a  wit- 
ness to  contradict  directly  some  particular  stated  by  the  witness  on  the 
other  side,  a  leading  question  may  be  put,  on  examination  in  chief. (o) 

A  witness  cannot  be  compelled,  (though  he  may  do  this  if  he  pleases,) 
to  answer  any  question,  which  will  expose  or  tend  to  expose  him,  to  a 
charge  legally  criminal,  though  the  consequence  might  be  only  a  pecuniary 
penalty :  and  if  the  court  see,  that  by  any  possibility,  the  answer  may  form 
the  least  link  in  the  chain  of  proof,  to  convict  a  witness  of  a  criminal  of- 
fence, it  will  not  compel  him  to  answer.     This,  however,  is  the  privilege 
of  the  witness  only,  and  he  may  waive  it,  and  answer  the  question.    A 
very  striking  illustration  of  this  rule  is  given  in  Gates  v.  Hardacre,  3 
Taunt.  444.    It  was  an  action  by  the  endorsee  against  the  drawer  of  a 
bill  of  exchange,  in  which  the  defence  was  usury :  and  one  Taylor,  who 
appeared  to  be  wholly  disconnected  with  the  bill,  was  introduced  to 
prove  the  defence,  and  asked  by  the  defendant's  counsel,  if  the  bill  had 
ever  been  in  his  possession  before  ?  But  the  witness  said,  he  thought  the 
question  would  have  a  tendency  to  convict  him  of  usury,  and  he  was  ex- 
cused the  answer  upon  the  ground,  that  the  questions  went  to  connect 
the  witness  with  the  bill,  and  they  might  form  links  in  a  chain.    **  Wlien 
a  question  is  propounded,  it  belongs  to  the  court  to  consider  and  decide, 
whether  any  direct  answer  to  it  can  implicate  the  witness.     If  this  be 
decided  in  the  negative,  then  he  may  answer  it,  without  violating  the 


(n)  1  PhU.  E?.  368.  (o)  Id.  268,  9,  271. 


OF  THE  EXAMINATION  OF  WITl^ESSES.  979 

privilege  which  is  secured  to  him  by  law.  If  a  direct  answer  to  it,  may 
criminate  himself,  then  he  roust  be  the  sole  judge  what  his  answer  would 
be.  The  court  cannot  participate  with  him  in  this  judgment,  because 
they  cannot  decide  on  the  effect  of  his  answer,  without  knowing  what  it 
would  be ;  and  a  disclosure  of  that  fact  to  the  judges,  would  strip  him  of 
the  privilege  which  the  law  allows,  and  which  he  claims."(p) 

The  exemption  does  not  extend  to  a  question,  the  answer  to  which 
may  degrade  the  witness'  moral  character  merely,  and  not  subject  him 
to  any  legal  penalty.  Questions  of  the  latter  description,  therefore,  he 
is  bound  to  answer,  provided  they  be  relevant  to  the  matter  in  issue ; 
however  doubtful  this  may  be,  when  the  question  is  merely  collateral,  i. 
6.  affecting  his  credit  or  competency. (9)  Nor  can  the  witness  decline 
answering,  merely  because  the  answer  may  subject  him  to  a  civil  suit, 
unless  he  be  a  party  in  interest,  (r)   • 

A  witness  can  depose  to  such  facts  only,  as  are  within  his  own  recol- 
lection ;  but  to  assist  his  memory,  he  may  use  a  written  entry  or  memo- 
randum, or  the  copy  of  a  memorandum.  And  if  the  paper  bring  the  fact  to 
his  recollection,  such  evidence  will  be  sufficient.  But  if  he  cannot,  from 
recollection,  speak  to  the  fact,  except  from  finding  it  on  the  paper,  his  testi* 
mony  goes  for  nothing.  There  is  no  need  that  the  fact  should  be  noted  at 
the  precise  time  it  happened,  for  the  witness  must  swear  to  his  recollection, 
and  it  is  not  very  material  how  it  was  brought  into  his  mind.  However,  the 
entry  should  either  have  been  made  by  the  witness,or  by  another  and  exam- 
ined by  him,  while  he  remembered  the  fact  noted.  Any  paper  what- 
ever, may  be  shown  to  him,  to  enable  him  to  correct  a  mistake.  These 
remarks  must  be  taken  with  the  qualification  that,  if  the  paper  be  an 
original  entry  or  memorandum  made  by  the  witness,  at  or  about  the 
time,  for  the  purpose  of  preserving  the  memory  of  the  transaction,  and 
the  witness  will  testify  that  he  believes  it  to  be  correct  though  he  has 
forgotten  the  transaction  itself,  the  paper  may  then  be  read  as  evidence.(5) 

In  general,  the  opinion  of  a  witness  is  not  evidence  :  he  must  speak  to 
facts.  But  in  questions  of  science  or  trade,  or  which  relate  to  any  pro- 
fession or  calling ;  persons  of  skill  may  give  their  opinions  in  evidence. 
Thus,  physicians,  surgeons,  ship-builders,  carpenters  and  engineers,  have 
been  allowed  to  give  their  opinions  on  subjects  connected  with  their  pro- 


(p)  Per  Marshall,  C.  J.  in  1  Burr'«  (r)  Cowen  &  Hill's  Notes  to  Phil.  Er. 

Trial,  by  Rob.  244.     1  Phil.  Ev.  276.  739  40.  741. 

Cowea  &  Hill's  Notes,  734  to  738,  745,  (s)  1   Phil.  Ev.  289,  explained    by 

747.  Cowen  &  Hill's  Notes,  750  to  759,  where 

(q)  1  Phil.  Ev.  278,  9,  and  Cowen  &  a  ereat  variety  of  examples  are  mention- 
Hill's  Notes  738,  and  742  to  744,  745  to  ed. 
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fessioDS  or  callings,  and  the  value  of  property  is  every  day  determined  in 
this  manner.  Evidence  of  general  character  is  also  founded  in  opinion. 
And  where  a  witness  cannot  recollect  a  precise  conversation  of  which 
he  is  testifying,  he  may  give  his  impression  as  to  its  8ub8tance.(0 

In  cross  examinations,  the  object  of  which  is,  to  sift  evidence,  and  try 
the  credibility  of  witnesses,  a  great  latitude  is  allowed  in  the  mode  of 
putting  questions.  Leading  questions  may  be  asked,  and  every  thing 
inquired  into,  which  may,  by  any  possibility,  have  the  least  connexion 
with  the  points  in  issue,  or  any  of  them.  But  this  rule  is  still  subject  to 
certain  limitations.  And  a  witness  cannot  be  examined,  as  to  a  fact 
which  must,  of  necessity,  be  wholly  irrelevant  and  impertinent,  for  the 
mere  purpose  of  contradicting  his  answer  ;  nor,  if  he  answer  such  inquiry, 
will  the  party  be  allowed  to  call  a  witness  to  contradict  the  answer,  (u) 

When  a  witness  has  once  been  sworn,  and  given  some  evidence,  the 
opposite  party  may  cross  examine  him.  And  if  a  witness  have  once 
been  examined  by  the  party,  the  privilege  of  cross  examination  continues 
in  every  stage  of  the  cause  ;  so  that  the  other  party  may  call  the  same 
witness  to  prove  his  case  ;  and  in  examining  him  may  ask  leading  ques- 
tions. In  the  case  however,  which  proves  the  last  position,  the  witness 
might  possibly  have  shown  a  strong  bias  in  favor  of  the  party  that  call- 
ed him,  and  on  that  account,  perhaps,  a  greater  scope  was  granted  to  the 
adverse  party,  than  is  usually  allowed.  It  may  happen  on  the  other 
hand,  that  the  party  calls  a  witness  unwillingly,  and  from  mere  necessity, 
knowing  him  to  be  favorable  to  the  other  side  ;  in  such  a  case,  to  allow 
the  opposite  party,  on  calling  him.up  afterwards,  as  his  own  witness,  to 
put  leading  questions,  would  be  giving  him  an  unreasonable  advantage. 
On  the  contrary,  it  might,  perhaps,  be  proper  to  invest  the  party  first 
calling  him,  with  some  of  the  powers  of  cross-examination,  and  at  the 
same  time,  to  oblige  the  other  party  to  treat  such  witness  as  strictly  his 
own,  and  confine  him  within  the  limits  of  an  examination  in  chief.  And 
on  a  cross  examination,  the  party  always  makes  the  witness  so  far  his 
own,  that  he  cannot  examine  as  to  any  written  evidence  which  comes 
out  on  such  cross  examination  in  any  other  manner,  than  if  the  witness 
had  been  his  own.(t;)  Ch.  J.  Tilghroan,  in  6  Binney,  488,  makes  the  fol- 
lowing excellent  remarks  on  the  subject  of  examination :  **  The  party 
who  calls  the  witness,  examines  him  first, ;  he  is  then  cross  examined,  by 
the  opposite  party,  after  which,  if  necessary,  the  party  who  produced 


(0  1  PbU.  Ev.  290,  Cowen  &  HilPs        (v)  1  PhU.  Et.  278,4.  Cowen  &HUPs 
Notes,  749, 759  to  763.  Notes,  730. 

(u)  1  PhU.  £t.  272.8.  Cowen  &HilP8 
NoUs,  726. 
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him,  may  examine  him  again.  The  mouth  of  the  witness  is  not  to  be 
closed,  because  the  counsel  omitted  to  ask  a  material  question  at  first.  It 
may  be  necessary,  in  order  to  come  to  the  truth  of  the  case,  to  examine 
him  as  to  new  matter,  and  after  that,  there  may  be  a  second  cross  exam- 
ination. The  court,  in  their  discretion,  may  permit  a  witness  to  be  ex- 
amined over  and  over  again,  at  any  time  during  the  trial.  But  they  will 
take  care  to  exercise  this  discretion  so  as  not  to  suffer  any  advantage  to 
be  gained  by  trick  or  artifice.  If  the  plaintifi*  should  declare  that  he  had 
finished  his  testimony,  in  consequence  of  which,  the  defendant  should 
dismiss  some  of  his  witnesses,  and  then  the  plaintifif  should  ofier  to  pro- 
duce new  testimony,  which  might,  perhaps,  have  been  contradicted  by 
the  witnesses  who  were  dismissed,  the  court  would  not  suffer  him  to 
avail  himself  of  such  disingenuous  conduct."(t£})  And  where  the  plaiu- 
tifif's  witness  is  in  part  examined,  and  the  cause  is  then  adjourned  to  an- 
other day,  on  account  of  the  sickness  of  the  witness,  it  is  the  duty  of  the 
plaintiff  to  produce  him  at  the  adjourned  day,  or  show  good  cause  for  not 
doing  so ;  otherwise,  the  justice  may  reject  the  evidence  ;  for,  if  admit- 
ted, the  defendant  would  lose  the  right  of  cross  examination. (x) 

This  right  of  cross-examination  is  highly  prized  by  the  law,  and,  as  we 
have  seen,  courts  of  justice  should  be  liberal  and  indulgent  in  its  allow- 
ance. A  very  just  latitude,  in  this  respect,  is  su^ested  by  Mr.  Evans, 
in  his  annotations  upon  Pothier,  vol.  2,  p.  269,  which  I  shiall  here  give  : 
**  In  the  case  of  Hunter  v.  Kehoe,  before  the  court  of  King's  Bench,  in 
Ireland,  Mic.  1794,  Ridgeway,  &c.  350,  Lord  Clonmell  observed,  that 
cross-examination  had  gone  to  an  unreasonable  length,  but  he  had  in 
general  permitted  gentlemen  to  go  as  far  as  they  pleased,  because,  if 
there  was  an  honest  case  on  the  other  side,  it  would  do  them  no  good." 
**  The  benefits  of  cross-examination,  (says  the  same  author,)  are  some- 
times defeated  by  the  interposition  of  the  court,  to  require  an  explana- 
tion of  the  motive  and  object  of  the  question  propos«|||^to  pronounce 
a  judgment  upon  them  immediately:  whereas  expfenencff  frequently 
shows,  that  it  is  only  by  an  indirect,  and  apparently  irrelevant  inquiry, 
that  a  witness  can  be  brought  to  divulge  the  truth  wl^ieh  he  had  prepared 
himself  to  conceal ;  the  explanation  of  the  motives  and  tendency  of  the 
question,  furnishes  the  witness  with  a  caution  that  may  wholly  defeat  the 
object  of  it,*wbich  might  have  been  successfully  attained,  if  the  gradual 
progress,  from  immateriality  to  materiality  was  withheld  from  his  obser- 
vation.   The  importance  of  an  inquiry  may  sometimes  be  strongly  felt 


(w)  Ante,  894,5,6.  («)  12  Jphn,  299,  ante,  896. 
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by  an  advocate,  and  upon  very  reasonable  grounds  from  his  own  instruc- 
tions, with  respect  to  the  bearing  and  circumstances  of  the  cause,  which 
the  judge,  acting  only  upon  the  impressions  of  what  has  already  been  dis- 
closed, cannot,  by  any  possibility,  anticipate.  The  full  exposition  of  the 
motives,  can  only  be  attained  by  a  premature  exposition  of  the  case  that 
is  to  be  brought  forward,  and  even  when  that  can  be  done  without  pre- 
judice to  the  party,  the  endeavor  to  satisfy  the  court  would  have  the 
common  effect  of  an  interruption  of  the  regular  course  of  inquiry,  and  in- 
stead of  assisting  the  accurate  discussion  of  the  question,  would,  in  all 
probability,  terminate  in  confused  and  desultory  altercation." 

I  conclude  this  head  of  the  examination  of  witnesses,  in  the  words  of 
C.  J.  Pennington :  *•  The  circumstances  of  the  case,  the  probable  or  im- 
probable nature  of  the  facts  detailed,  the  character  of  the  witness,  the 
manner  of  his  giving  testimony,  must  all  be  taken  into  consideration,  and 
ought,  after  being  duly  weighed,  to  carry  conviction  to  the  mind  of  the 
jury,  before  they  give  it  an  effect,  by  their  verdict.  It  is  common  for 
jurymen  to  say,  in  excuse  for  giving  a  wrong  verdict,  that  they  believed 
it  was  wrong,  but  how  could  they  do  otherwise.  The  facts  were  sworn 
to,  it  was  the  fault  of  the  witness,  not  theirs.  This  practice  of  jurors' 
loading  on  the  witness  their  own  sins,  and  making  him  a  scape  goat  for 
the  whole,  is  grossly  improper.  It  is  true,  that  jurors  cannot,  nor  ought 
they  to  substitute  in  the  place  of  proof,  their  own  fancies,  conjectures,  or 
prepossessions,  much  less  to  suffer  their  passions,  inclinations  or  biasses, 
to  come  in  aid  of  proof,  but  are  to  govern  themselves  by  the  testimony 
given  in  the  cause.  But  should  a  witness  relate  a  fact,  which,  from  its 
improbable  nature,  or  from  the  badness  of  tho  character  of  the  witness, 
taken  together  with  other  circumstances  in  the  cause,  on  due  considera- 
tion, doth  not  carry  a  belief  of  the  fact  home  to  the  minds  of  the  jury, 
but  on  the  other  hand,  they  believe  that  what  the  witness  hath  related  is 
false  ;  in  that  ^^f  what  he  hath  said  is  no  evidence  to  them,  and  they 
are  not  bouRd  to  give  any  weight  to  it ;  but  on  the  contrary,  if  they  act 
upon  it,  or  rather  make  up  their  verdict  on  it,  such  conduct  is  a  depar- 
ture from  their  duty,  and  little  short  of  a  violation  of  their  oaths. 

*'  After  all  the  evidence  is  given  in  a  cause,  it  frequently  happens  that 
the  mind  is  in  doubt.  If  tho  testimony  is  contradictory,  it  should  be 
reconciled  if  possible :  if  it  is  not  susceptible  of  reconciliation,  it  must  be 
weighed  by  a  sound  discretion,  and  determined  as  one  or  the  other  pre- 
ponderates. If,  after  all,  the  mind  is  balanced,  I  think  it  a  reasonable 
rule,  (though  I  do  not  recollect  any  where  seeing  it  laid  down,)  that  it 
must  be  determined  against  the  party  that  hath  the  affirmative  side  of 
the  question,  as  having  failed  to  make  out  what  he  hath  undertaken  to 
do."    Vid.  Pennington  on  Small  Causes,  162,  3. 
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Section  VIII. 

OF  THE  SEVERAL  WAYS  IN  WHICH  THE  CREDIT  OF  A  WITNESS  MAY 

BE  IMPEACHED. 

1.  To  impeach  the  credit  of  a  witness,  the  opposite  party  may  dis« 
prove  the  facts  stated  by  him,  or  may  examine  other  witnesses  as  to  his 
general  character,  but  they  will  not  be  allowed  to  speak  to  particular 
facts,  or  part«  of  his  conduct ;  for,  though  every  man  is  supposed  capa- 
ble of  supporting  the  former,  it  is  not  likely  that  he  should  be  prepared 
to  answer  the  latter,  without  notice.  The  regular  mode  is  to  enquire 
whether  they  have  the  means  of  knowing  the  witness'  general  character, 
and  whether  from  such  knowledge  they  would  believe  him  on  his  oath. 
In  answer  to  such  evidence  against  character,  the  other  party  may  cross- 
examine  the  witnesses,  as  to  their  means  of  knowledge,  or  may  attack 
their  general  character,  and  by  fresh  evidence,  support  the  character  of 
bis  own  witness.  The  impeaching  question  may  be  general,  as  above 
stated,  or  it  may  be  narrowed  to  the  general  character  for  truth  and  ve- 
racity.(y) 

In  commenting  upon  the  above  rule,  Mr.  Evan8(2)  makes  the  follow- 
ing remarks :  "  It  is  an  established  rule,  that  witnesses  examined  with  a 
view  to  discredit  the  testimony  of  others,  cannot  be  permitted  to  depose 
to  particular  facts  of  criminality,  but  can  only  express  their  general  opin- 
ion, whether  the  party  is  or  is  not  entitled  to  be  believed  ou  his  oath ; 
but  the  other  side,  to  support  the  testimony,  may  inquire  what  are  the 
reasons  of  disbelief,  which  sometimes,  as  in  the  case(l)  above  adverted  to, 
are  ridiculous  enough.  If  it  is  declined  to  inquire  into  these  reasons, 
there  is  pretty  considerable  ground  to  presume  a  consciousness,  that  the 
opinion  is  founded  upon  adequate  motives.  I  have  heard  witnesses  ask- 
ed, whether  they  had  ever  known  the  persons  against  whose  veracity 
they  depose,  give  false  evidence  in  a  court  of  justice :  and  upon  their 


(I)  The  case  adverted  to  by  Mr.  Evans,  is  stated  in  his  Pothier,  vol.  2,  250, 
as  follows  :  *'  A  witness  swore,  that  a  person  examined  on  the  other  side,  was  not 
fit  to  be  believed  upon  his  oath  ;  and  being  asked  his  reason,  said,  that  he  had 
never  made  a  good  fence  since  he  came  to  his  farm." 

(y)  1  Phil.  Ev.  291, 292, 293.    Cowen  )  2  Evans'  Poth.  260. 

&  Hill's  Notes,  763  to  767,  and  767  to 
771.  People  v.  Rector,  19  Wen.  569, 
579. 
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answering  in  the  negative,  it  was  intimated  to  the  jury,  that  the  testimo- 
ny to  the  discredit  was  absolutely  frivolous ;  whereas,  if  the  question  had 
been,  what  were  the  reasons  upon  which  the  discredit  was  founded,  a 
fraudulent  conduct  might  have  been  shovni,  which  indicated  the  want  of 
moral  and  religious  principle,  and  consequently  affected  the  strongest 
ground  of  reliance  upon  testimony.  When  witnesses  speak  to  the  char- 
acter of  others,  not  only  their  own  character,  but  their  ability,  and  op- 
portunity to  form  an  adequate  judgment,  are  circumstances  very  proper 
to  be  taken  into  consideration/' 

On  this  bead  of  evidence,  Ch.  Justice  Pennington  says:(l)  '<It  is  bot- 
tomed on  the  plainest  principle  that  can  be  imagined  ;  that  is,  that  one 
man  is  not  entitled  to  the  same  credit  with  another.  Witnesses,  there- 
fore, may  be  sworn  to  give  the  character  of  a  witness,  examined  in  a 
cause ;  it  is  held,  however,  that  only  the  general  character  of  a  witness 
shall  be  inquired  into ;  and  some  hold  that  only  the  general  character  of 
the  witness,  in  rexpect  of  his  veracity,  when  under  oath,  is  to  be  inquired 
of  I  never  could  perceive  any  substantial  reason  for  this  opinion,  nor  is 
it  adhered  to  in  practice.  Suppose  a  witness  is  a  notorious  cheat,  sharp- 
er, and  swindler ;  although  nothing  has  been  particularly  alleged  against 
him,  on  the  ground  of  his  veracity  under  oath,  is  he  to  stand,  in  point  of 
credit,  on  equal  ground  with  a  man  of  unblemished  character,  and  good 
standing  in  society  ?  Reason  revolts  at  the  idea.  I  take  it,  that  the  gen- 
eral character  of  the  witness,  so  far  as  it  goes  to  show  turpitude  of  mind, 
is  in  issue,  less  credit  being  due  to  a  corrupt  mind,  than  a  pure  one  :  but 
you  cannot  examine  as  to  particular  facts  which  go  to  show  this  cor- 
ruptness of  mind." 

2.  The  credit  of  a  witness  may  be  impeached,  by  showing  that  he  has 
made  statements  out  of  court,  either  by  parol,  by  letter,  or  by  deposition, 
on  the  same  subject,  contrary  to  what  he  swears  on  the  trial.  But  he 
must  himself  be  first  interrogated  particularly  concerning  the  alleged 
statement.  Then,  if  effectually  impeached,  he  may  be  again  called  to 
explain  why  he  made  it.  His  former  consistent  statements  cannot,  in 
general,  be  proved,  in  order  to  corroborate  his  testimony.  If  the  alleged 
contradiction  were  in  writing,  e.  g.  a  letter,  the  witness  cannot  be  inter- 
rogated concerning  it,  unless  it  be  produced,  or  its  absence  excused. 
And  the  same  rule  as  to  the  degree  of  evidence  of  course  applies  to  its 
positive  introduction  as  impeaching  evidence.  The  contradiction  is  con- 
sidered as  a  general  impeachment  of  credit ;  and  beside  any  proper  ex- 
planations by  the  witness  himself,  in  reply,  you  may  add  evidence  of  his 


(I)  Paniiinf .  on  Small  Cautef .  1^,  9. 
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good  moral  character.  And  if  an  attestiDg  witness  to  a  deed,  impeach 
its  validity,  on  the  groand  of  fraud,  it  may  be  supported  by  showing  the 
good  character  of  another  subscribing  witness,  who  is  since  dead ;  though 
where  two  witnesses  merely  contradict  each  other  as  to  facts,  and  no 
fraud  is  imputed,  evidence  of  general  character  is  not  admissible  in  sup- 
port of  either,  (a) 

A  party  will  not  be  allowed  to  discredit  his  own  witness,  by  showing 
his  general  character,  or  any  other  facts  directly  impeaching  him.  But 
he  may  contradict  him,  and  show  the  fact  by  other  witnesses  to  differ 
from  what  he  states  it,  and  thus  do  away  the  effect  of  his  testimony,  (ft) 
And  where  the  party  calls  an  attesting  witness,  who  denies  his  attesta* 
tion,  or  a  witness  who  has  inveigled  the  party  by  making  favorable  state- 
ments to  him,  or  to  his  attorney  or  counsel,  in  consequence  of  which  he 
is  called,  but  contradicts  on  oath  what  be  stated  before,  he  may  be  im- 
peached by  showing  such  former  statement,  or  his  general  bad  charac- 
ter, or  other  matter  going  to  reduce  his  credibility  the  same  as  if  he  had 
been  called  t^y  the  adverse  party.(c) 


Sectiok  IX. 

OF  THE  CONSEQUENCES  FROM  THE  JUSTICE'S  ADMITTING  IMPROPER 

EVIDENCE. 

The  justice  should  be  careful  not  to  suffer  any  improper  evidence  to 
go  to  the  jury,  or  to  receive  it  himself,  when  sitting  alone,  if  objected  to ; 
for  this  will  be  fatal  on  certiorari,  even  though  he  immediately  direct  the 
jury  to  disregard  it,  or  return  that  he  utterly  disregarded  it  himself.  (J) 
Thus,  where  the  justice  was  himself  sworn  by  another  magistrate  ;(e) 
where  he  acted  on  his  own  private  knowledge  as  evidence ;(/)  where 
in  an  action  for  not  attending  as  a  witness  on  a  subpoena,  he  suffered  parol 
evidence  that  the  defendant  had  confessed  being  subpoenaed,  without  the 


(a)  People  v.  Rector,  18  Wen.  569.   1  (c)  Cowen  &  HilPa  Notes  to  Phil.  Ev. 

Phil.  Ev.  293  to  806.    Cowen  &  Hill's  779,  782. 

Notes,  771  to  779.  8  Carr  &  Payne,  726.  (d)  10  John.  128.     13  id.  350.     15  id. 

(6)  1  Phil.  Ev.  308  to  311.    Cowen  &  239.    7  Cowen,  231. 

Hill's  Notes,  779  to  782.    2  Phil.  Slhed.  (e)  1  John.  520.    6  id.  129.    10  id. 

843.     1  Mood.  &  Rob.  427.    2  id.  122.  363.    Ante,  879. 

But  vid.  2  id.  153.  (/)  2  John.  189.     1  id.  142.    14  id. 

48>.    10  id.  863. 

124 


986  OF  ADMITTINQ  IMPROPER  EYIDCNCE. 

plaintiff's  first  showing  that  the  subpoena  itself  was  incapable  of  being 
produced  ;(g)  so,  where  he  received  as  evidence  the  certificate  of  an- 
other justice,  not  properly  authenticated  ;{h)  in  all  these,  and  a  great  va- 
riety of  similar  cases,  judgments  have  been  reversed  on  certiorari.  So 
the  judgment  was  reversed  where  the  justice  admitted  hearsay  evidence, 
touching  a  fact,  though  he  returned  that  he  merely  admitted  it  as  evi* 
dence  to  himself,  but  not  to  the  jury.(i)  Yet  if  the  fact  so  improperly 
proved,  or  attempted  to  be  proved,  be  afterwards  established  by  legal 
evidence  on  the  other  side,  the  error  is  thereby  cured,  (j)  And  if  an  im- 
proper question  be  put  and  answered,  even  on  an  examination  in  the  jury  I 
room,  after  the  jury  are  sworn  and  have  retired,  but  is  immediately  cor- 
rected by  the  justice,  who  tells  the  jury  not  to  regard  it,  the  judgment 
will  not,  for  that  reason,  be  roversed.(&) 

On  the  other  hand,  if  the  justice  improperly  reject  any  testimony  of- 
fered, the  judgment  will  be  reversed,  on  certiorari ;  and  in  one  case, 
where  the  judgment  was  in  favor  of  the  party  offering  such  evidence,  bat 
its  rejection  diminished  the  amount  of  his  damages,  he  brought  his  cer- 
tiorari, and  was  allowed,  for  that  reason,  to  reverse  his  own  judgment.(Z)    - 

In  all  these  and  the  like  cases,  it  must  appear  that  a  proper  offer  or 
objection  was  made  in  the  court  below,  or  the  point  will  not  be  regarded 
on  certiorari.  An  offer  of  evidence,  not  of  itself  materia],  should  add 
the  proposal  to  show  other  connected  facts,  constituting  in  the  whole,  a 
relevant  series.  An  objection  to  evidence  not  obviously  and  necessarily 
improper,  should  state  the  particular  ground.  Thus,  suppose  an  instru- 
ment to  be  offered  with  a  certificate  of  acknowledgment  endorsed,  which 
you  mean  to  have  excluded  by  reason  of  some  defect  in  the  certificate ; 
a  general  objection,  even  that  there  is  a  defect,  will  not  do.  The  partic- 
ular defect  should  be  mentioned ;  for  peradventure,  if  pointecf  out,  the 
objection  will  be  allowed,  or  the  defect  conceded,  and  other  proof  of  its 
execution  adduced.  A  written  contract  is  offered  in  evidence  by  the 
plaintiff,  to  the  introduction  of  which  the  defendant  objects,  without  saying 
why — ^he  cannot,  on  error,  be  heard  to  say  that  the  contract  was  not  well 
declared  on,  or  was  not  relevant.  So,  if  he  thinks  a  witness  offered,  ap- 
pears already  to  be  incompetent,  by  reason  of  interest,  he  cannot  object 
generally  to  his  being  sworn  ;  but  must  state  that  he  appears  to  be  inter- 
ested, and  how.  And  so  of  a  great  many  cases  which  might  be  added. 
If  there  be  a  defect  in  the  evidence  returned,  and  no  objection  for  that 


(g)  10  John.  248.  (j)  13  id.  617. 

}k)  8  id.  429.  fk)  12  id.  384. 

(i)  15  id.  289.  (I)  6  id.  100. 
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reason  ii  stated  to  have  been  made,  the  court  of  error  will  presume  it 
was  duly  supplied  by  proof.  8  Jolm.  436.  So  it  will  be  intended  that 
the  witnesses  in  the  court  below  were  sworn,  though  the  return  omit  to 
state  that  fact ;  no  objection  appearing  to  have  been  made  on  the  ground 
that  they  were  not  sworn.    2  John,  878. 


Section  X. 

HOW  THE  EVIDENCE  WILL  BE  CONSIDERED  AND  WEIGHED,  ON  ITS 

BEING  RETURNED  ON  CERTIORARI. 

The  court  will  not  reverse  the  judgment,  because  the  evidence  was  too 
light  in  the  court  below,  if  some  evidence  was  given  ;(m)  though  since 
the  act(n)  requiring  justices  to  return  the  Tacts,  the  court  exercise  a 
more  extensive  jurisdiction  in  this  respect  ;(o)  and  where  there  is  either 
no  evidence  in  support  of  a  demand,(/>)  or,  where  a  fact  clearly  appears 
from  the  evidence  on  both  sides,  and  there  is  no  question  as  to  the  credi- 
bility of  the  witnesses,  a  verdict  of  a  jury  will  not  conclude  the  court  of 
error ;  but  they  will  enquire  into  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  ;{q)  and  if  insufficient,  the  judgment  will  be  reversed  ;(r) 
though  where  there  is  evidence  on  both  sides,  so  that  the  question  is  at 
least  doubtful,  the  judgment  will  not  be  reversed,  even  if  it  be  against 
the  weight  of  evidence.  («) 

An  exception  to  the  above  remarks,  is  an  action  for  a  penalty — ^there, 
even  if  a  Verdict  for  the  defendant  be  against  the  weight  of  evidence  deci- 
dedly, the  judgment  will  not  be  reversed,  if  no  irregularity  appear.(^) 

And  a  verdict  and  judgment  against  the  plaintiff,  though  contrary  to 
evidence,  will  not  be  set  aside,  where  it  is  obvious  that  the  plaintiff  is  en 
titled  merely  to  nominal  damages.(u) 

The  provisions  of  the  revised  statutes  of  1830,(v)  have  introduced  no 
rule  for  considering  the  evidence  returned  on  certiorari,  materially  differ- 
ent from  that  which  prevailed  under  the  act  of  1813.  If  no  evidence 
be  returned,  or  some  evidence,  without  stating  it  to  be  the  whole  that 


(m)  1  id.  505.  (r)  Id.    3  id.  146.    Id.  435. 

n)  1  R.  L.  of  1813,  397.  («)  12  id.  455. 

[o)  2  John.  195.  (0  10  id.  101. 

>)  Id.  (u)  18  id.  129. 

(g)  Id.  .  («)  2  R.  S.  185,  §  181. 
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was  given,  the  intendment  must  be  thai  it  was  sufficient  to  warrant  the 
decision  of  the  justice  or  jury. 

When  la  question  is  intended  to  be  raised  on  the  sufficiency  of  the 
whole  evidence  in  thecausci  to  sustain  the  judgment;  or  its  sufficiency  to 
sustain  any  collateral  decision  ;  it  is  essential  that  the  return  should  state 
that  it-  is  the  whole  that  was  given  in  respect  to  the  decision  in  question ; 
and  that  the  objection  for  insufficiency  was  taken  in  the  court  below. 
Then  if  the  defect  be  substantial  and  plain»  or  the  claim  allowed  illegal, 
the  decision  or  verdict  founded  upon  it  will  be  reversed.    But  even  then, 
it  will  not  be  disturbed,  as  against  the  weight  of  evidence,  if  there  appear 
to  have  been  the  slightest  ground  for  sustaining  it.     That  it  left  the  issue 
in  doubt,  is  no  objection.     In  such  case,  the  decision,  whether  by  the  jus- 
tice or  jury,  must  be  received  as  conclusive.     The  question  was  one  of 
fact,  which  it  is  not  the  office  of  a  certiorari  to  review.     That  reaches 
no  farther  than  to  the  legal  sufficiency  or  insufficiency  of  undisputed 
facts.(ur)     In  short,  the  assignment  of  errors  is  like  a  demurrer  to  ev- 
dence,  which  must  admit,  and  does  in  eflect  admit,  every  fact  and  conclu- 
sion which  the  evidence  conduces  to  prove;  or,  as  it  is  said  by  some  cases, 
any  inference  which  the  jury  might,  with  the  slightest  degree  of  proprie- 
ty, draw  from  the  evidence.    In  short,  the  court  of  error  will  draw  the 
same  inferences  from  the  evidence  which  a  jury  might  have  drawn.(x) 
The  same  rule  would  doubtless  be  applied  to  the  evidence  upon  any  col- 
lateral issue,  e.  g.  an  issue  upon  the  competency  of  a  witness,  or  a  chal- 
lenge to  a  juror,  or  the  necessity  of  producing  secondary  evidence. (j^) 


Section  XI. 

OF  THE  JUSTICE'S  DISCRETION  IN  ADMITTING  OR  REJECTING    EVI- 
DENCE ;  AND  IN  THE  TIME  AND  MANNER  OF  HIS  RECEIVING  IT. 

We  have  already  noticed,  that  when  a  justice  or  jury  has  passed  on 
the  aggregate  of  evidence  in  a  cause,  the  decision  will,  in  general,  be  re- 
garded as  conclusive.  The  reason  is,  that  different  men  may  come  to 
different  results,  on  the  same  set  of  facts  or  circumstances ;  and  here  it 


(U7)  Vid.  3  John.  435.    Id.  439.    8  id.  derback  v.  Hopkins,  8  John.  436 ;  UoN 

148,436.    12  id.  298.9.    3Caine8,27d.  ly  v.  Rathbone,   id.   148,  and  Kline  v. 

Id  Wen.  491.    18  Wen.  141.  Husted,  3  Caines,  275,  as  to  the  infer- 

(x)  Vid.  1  Phil.  £v.  814.    Cowen  &  ences  which  the  court  will  draw  from 

Hill's  Notes,  796,  797.  the  eyidence,  on  Gertiorari. 

(y)  Vid.  the  rule  laid  down  in  Men- 
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is  always  safest  to  rely  on  the  decision  of  ttie  court,  having  original  juris- 
diction, where  the  witnesses  are  examined.  Such  a  court  enjoys  nu- 
merous advantages  in  this  respect,  which  a  court  of  error  can  not  see 
an^l  appreciate  on  a  paper  return. 

There  are  also  several  questions  of  fact  in  the  course  of  a  trial,  arising 
on  collateral  issues,  always  determinable  by  the  justice,  upon  which  his 
decision  is  equally,  not  to  say  even  more  absolute.  Among  these  are  the 
questions  whether  an  infant  has  a  sufficient  sense  of  moral  obligation  to 
warrant  bis  reception  as  a  witness ;  whether  an  adult  witness  believes  in 
the  existence  of  Deity,  and  moral  punishment  for  perjury ;  whether  an 
agency  is  shown  so  as  to  let  in  the  acts  and  declarations  of  the  agent,  as 
evidence  against  his  principal  ;  whether  the  loss  or  destruction  of  a  pa- 
per is  sufficiently  verified  to  warrant  the  introduction  of  oral  evidence, 
concerning  its  contents ;  or  whether  diligent  and  unavailable  search  has 
been  made  for  a  subscribing  witness,  and  proof  to  show  his  handwriting, 
so  as  to  warrant  evidence  of  an  inferior  degree.  The  question  of  due 
search,  especially,  depends  so  much  on  various  circumstances,  that  a  de- 
cision of  the  justice  one  way  or  the  other,  can  rarely  be  disturbed  on 
certiorari  with  any  degree  of  propriety.  Whether  a  witness  be  a  luna- 
atic  or  intoxicated  when  offered  as  a  witness,  is  of  course  still  farther  be- 
yond the  power  of  review,  inasmuch  as  the  question  depends  in  a  degree 
on  personal  observation  at  the  time. 

Other  collateral  questions  springing  up  in  the  course  of  the  trial,  admit 
the  exercise  of  a  discretion  still  wider,  not  to  say  entirely  absolute.  Your 
proof  varies  from  your  declaration  or  plea.  In  such  a  case,  whether  the 
variance  is  to  be  overlooked  within  the  statute  before  cited,  ante,  923, 4 ; 
or  the  justice  will  allow  an  amendment  of  the  pleading,  so  as  to  conform 
it  to  the  evidence,  is  a  question  of  discretion.  If  the  variance  be  such  as 
not  to  have  misled  the  party  objecting ;  above  all  if  he  in  fact  have  not 
been  misled,  there  can  be  no  reason  why  a  mere  slip  in  the  form  of  plead- 
ing, should  shut  out  the  merits.  On  the  other  hand,  if  the  variance  be  so 
wide  as  palpably  to  have  thrown  the  opposite  party  off  his  guard ;  or  if 
he  have  in  consequence  failed  to  prepare  himself  for  trial,  under  the  belief 
that  the  diverging  evidence  would  not  be  offered  against  him,  and  really 
have  proof  to  repel  it,  the  variance  becomes  material,  and  should  neither 
be  overlooked  or  amended.  These  things  must,  of  course,  be  decided 
much  upon  appearances  in  the  course  of  the  cause,  and  sometimes  on  the 
examination  of  the  party  under  oath.  The  latter  may  be  material  where 
a  party  avers  that  he  has  been  misled,  and  failed  therefore  to  produce 
certain  proof,  to  the  existence  of  which  he  will  testify,  and  will  at  the 
same  time  say  on  oath,  that  be  omitted,  because  be  was  led  by  the  vari- 
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ance  to  suppose  that  the  proof  offered  would  not  be  attempted.  This 
question  of  course  never  arises  where  the  proof  is  admissible,  under  the 
state  of  the  pleadings  ;  but  only  in  cases  where  it  is  absolutely  necessary 
to  declare  or  plead  specially ;  and  the  variance  is  then  material.  For  in- 
stance, variance  from  the  day  in  a  general  count  in  assumpsit ;  or  vari- 
ance from  the  facts  set  forth  in  a  plea  of  usury,  in  the  same  form  of  ac- 
tion, to  which  the  general  issue  is  also  pleaded,  does  not  raise  the  ques^ 
tion ;  for,  in  the  first  case  the  day  is  not  material,  and  in  the  last  usury 
may  be  given  in  evidence  under  the  general  issue.  But  if  the  declara^ 
tion  should  contain  one  count  only,  on  a  note  which  is  misdescribed,  or 
there  should  be  a  similar  variance  in  the  notice  of  setting  off  such  a  note, 
it  would  be  otherwise ;  for  then  the  plaintiff,  in  the  first  case,  and  defen- 
dant in  the  latter,  could  not  depart  from  the  description  of  the  note,  as  he 
might  have  done  under  a  more  general  form.  Yet  ten  chances  to  one, 
the  opposite  party  comes  just  as  well  prepared  for  the  real  question.  If 
the  justice  be  satisfied  of  this,  he  may  disregard  the  variance.  So  in  a 
case  of  misstating  a  special  contract  by  parol,  he  may  allow  or  refuse  an 
amendment.     And  so  in  many  like  cases,  in  his  discretion. 

Another  question  depending  on  the  state  of  the  pleadings  is,  which 
party  shall  begin,  which  answer  and  which  reply,  in  other  words  which 
holds  the  affirmative  and  which  the  negative  of  the  issue  on  trial.  This 
in  practice  not  only  governs  the  priority  of  proofs  as  between  the  parties, 
but  the  order  of  opening  the  evidence  and  summing  it  up.  It  is,  however, 
a  matter  of  practice  so  much,  in  the  justice's  discretion,  that  should  he 
mistake,  and  no  prejudice  to  the  merits  appear  to  have  followed,  the  judg- 
ment would  not,  for  that  reason,  be  reversed.  Otherwise,  should  he  by 
mistaking  the  issue,  cut  off  a  fact  admitted  by  the  pleadings,  on  the 
ground  that  it  was  not  proved.  But  it  would  be  no  objection,  that  a  juft< 
tice  received  proof  offered  to  a  fact  so  admitted  or  otherwise  fully  estab- 
lished. 

So,  where  a  case  or  defence  is  to  be  made  out  by  a  series  of  prooRr, 
the  justice  has  a  discretion  as  to  the  order  in  which  they  shall  be  intro- 
duced. For  instance,  a  defendant  in  trover  proposes  to  make  out  that 
he  took  the  goods,  as  a  constable,  from  a  vendor  of  the  plaintiff,  who  pur- 
chased them  with  intent  to  defraud  creditors.  Whether  the  judgment  or 
execution,  or  circumstances  of  fraud  are  to  be  proved  first,  secondly  or 
lastly,  is  in  his  absolute  discretion,  though  they  must  all  be  shown  in  the 
end  to  complete  the  defence.  So,  whether  the  witnesses,  or  any  of  them^ 
shall  retire  on  the  party's  suggestion  that  he  wishes  to  avoid  a  concerted 
story ;  and  whether  the  wilful  return  of  one  ordered  to  retire  shall  be 
a  cause  of  rejection.    So»  when  a  witness  is  asked,  and  without  obj  ection. 
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answers  to  a  fact  not  relevant,  the  justice  may  or  may  not  hear  testimony 
in  reply  to  the  answer.  But  he  is  not  bound  to  do  it.  And  when  a  fact 
is  fully  proved,  he  is  not  bound  to  hear  additional  evidence  to  it ;  though 
he  may.  He  also  has  a  discretion  to  stop  the  idle  multiplication  of  wit- 
nesses to  any  other  fact.  Thus,  in  impeaching  a  witness  for  bad  charac- 
ter,  he  may  stop  the  introduction  of  witnesses  for  or  against  his  charac* 
ter,  when  either  party  or  both  parties  have  had  what  he  may  believe  to 
be  a  full  and  fair  opportunity  as  to  the  weight  and  number  of  impeach- 
iog  or  sustaining  witnesses.  He  is  not  bound  to  waste  his  time  in  hear- 
ing more  witnesses,  either  when  the  question  appears  to  have  taken  a 
decisive  turn,  or  been  exhausted,  or  when  they  appear  to  be  called  and 
examined  at  random  without  answering  in  favor  of  the  party  calling 
them.  Without  some  discretion  in  this  and  like  matters  there  might  be 
intolerable  delay.  He  may  also,  in  general,  require  the  party  offering  a 
witness  to  state  what  he  intends  to  prove  by  him  ;  and  moreover  to  state 
how  he  means  to  make  that  material,  especially  when  the  materiality  is 
not  obvious.  Yet  should  he  omit  this,  and  the  evidence  given  should 
turn  out  to  be  material,  the  omission  would  not  be  error.  So  if,  on  af- 
terwards discovering  it  to  be  immaterial,  the  justice  should  reject  it. 
The  due  exercise  of  this  power  becomes  most  important  when  the 
cause  is  tried  by  a  jury.  It  is  the  duty  of  the  justice  to  withhold  all  irrel- 
evant testimony  from  them  so  far  as  this  may  be  in  his  power.  That 
can  not  always  be  done.  A  party  may  state  that  the  proposed  evidence 
will  l>e  followed  by  proof,  giving 'it  a  character  or  bearing  which  it  does 
not  appear  to  have,  when  standing  naked  or  insulated.  In  such  case,  if 
the  justice  do  not  choose  to  hear  the  ulterior  proof  first,  he  must  in  the 
nature  of  things,  receive  the  offered  proof  provisionally,  and  direct  the 
jury  to  disregard  it  if  finally  the  chain  be  left  incomplete.  Almost  any 
conceivable  proof  may  be  made  material  as  a  link  in  a  chain,  or  as  bear- 
ing upon  something  else  arising  or  yet  to  arise  in  the  course  of  the  cause  ; 
and  evidence  is  constantly  regarded  in  reference  to  the  object  it  is  inten- 
ded to  reach.  It  may  be  quite  immaterial  for  one  purpose,  and  yet  en- 
tirely relevant  for  another.  Whether  it  shall  be  received  at  the  particu- 
lar stage  when  offered,  or  postponed,  is  a  question  on  the  mere  order  of  ev- 
idence ;  but  whether  it  shall  ultimately  weigh  at  all,  may  be  vital  to  the 
question  in  the  cause ;  and  if  the  latter  question  be  decided  erroneously, 
it  may  constitute  a  serious  objection  on  certiorari.  The  exclusion  of  a 
circumstance,  which  appears  on  the  return  to  have  been  fit  in  any  view 
to^influence  the  decision  of  the  jury  or  the  justice  sitting  in  their  place, 
would  be  fatal  on  certiorari.  Hence,  in  a  case  resting  on  a  conclusion  to 
be  derived  from  circumstances,  a  fact  of  slight  or  remote  influence  should 
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be  received.    On  the  other  hand,  if  it  be  in  truth  irrelevant,  the  receiv- 
ing it  would  be  a  fatal  error. 

It  is  also  a  matter  of  discretion,  whether  a  party  calling  a  witness, 
shall  be  permitted  to  ply  him  with  leading  questions.  If  the  justice  be 
satisfied,  from  his  manner  or  otherwise,  that  he  is  an  unwilling  witness 
for  the  party  calling  him,  the  party  may  be  permitted,  otherwise  he  should 
not  be.  So,  whether  a  witness  who  has  been  examined  in  chief,  cross- 
examined,  and  re-examined,  shall  be  farther  interrogated,  or  whether  af- 
ter leaving  the  stand,  he  shall  be  recalled.  So,  after  all  the  proofs  are 
regularly  gone  through  with,  whether  a  witness  or  witnesses  shall  be  far- 
ther examined,  and  to  what  extent ;  or  whether  any  more  proof,  written 
or  oral,  shall  be  received.  In  strictness,  the  party  calling  a  witness,  is 
bound  to  finisAi  his  questions  on  the  examination  in  chief,  then  the  defend- 
ant must  do  the  same  thing  on  cross-examination  ;  and  the  witness  can 
be  re-examined  only  to  cut  down  or  explain  matter  which  comes  out  on 
his  cross-examination.  So,  taking  the  proof  in  the  aggregate,  the  plain- 
tiff or  party  beginning,  must  adduce  all  his  proofs ;  then  the  party  hold- 
ing the  defensive  or  negative  side ;  and  then  the  first  may  adduce  evi- 
dence to  rebut,  qualify  or  explain  away  the  matter  proved  against  him. 
Beyond  these  boundaries,  the  justice  may  or  may  not  allow  the  parties 
to  go,  in  his  discretion.  This  it  is  proper  to  allow,  if  he  think  any  thing 
material  has  been  inadvertently  omitted,  which  is  often  the  case.  But 
the  parties  cannot,  in  their  discretion,  go  back  and  renew  their  contro- 
versies, on  a  new  state  of  facts.  For  a  still  stronger  reason,  the  justice 
may  or  may  not  allow  questions  once  put  and  answered  to  be  repeated. 
A  declaration  may  and  generally  does  cover  several  causes  of  action,  e. 
g.  in  trover  for  a  cow  and  a  sheep,  suppose  both  parties  go  into  their 
entire  round  of  proofs  in  respect  to  the  cow  only.  It  might  prove  very 
vexatious  in  practice,  if  the  plaintiff  had  a  right  in  such  case  to  go  back 
and  take  the  same  round  in  respect  to  the  smaller  articld  even  though 
his  proof  failed  as  to  the  more  important  one.  Strictly,  he  should  have 
gone  into  proof  of  both  before  the  defendant  began.  But  yet  the  jus- 
tice might  allow  it,  and  should  do  so,  if  satisfied  that  the  omission  to  take 
the  full  ground  in  the  first  instance  was  inadvertent  l^hese  and  like 
matters  of  discretion  must  be  vested  in  every  court  of  original  jurisdic- 
tion, in  order  to  protect  it  against  vexatious  delay. 

So,  though  it  is  the  duty  of  a  justice  to  acquit  or  direct  the  acquittal 
of  one  among  several  defendants  sued  for  a  joint  wrong,  there  being 
no  proof  against  him ;  the  other  defendants  desiring  to  call  him  as  a 
witness ;  yet  it  is  matter  of  discretion  whether  this  shall  be  done  at  the 
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close  of  the  plaintiff's  proof,  or  not  till  the  closing  of  all  the  other  proofs 
in  the  cause,  or  at  some  intermediate  stage. 

It  is  also  a  matter  of  discretion,  whether  a  justice  will  delay  a  cause 
already  on  trial,  to  await  the  arrival  of  an  absent  witness,  whom  the 
party  states  he  expects  soon  to  be  in  court.  So  of  many  other,  indeed 
all  matters  in  the  course  of  a  trial,  which  regard  mere  convenience  to 
the  parties  or  witnesses,  but  which  cannot  be  claimed  as  matter  of 
right ;  as  if  a  witness  whose  family  is  sick,  or  who  i^  pressed  with  im- 
portant business,  be  offered  out  of  the  regular  order  ;  and  no  objection 
more  serious  than  that  of  mere  order  should  be  interposed. 
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Of  Hamagef* 


For  the  manner  in  which  damages  should  be  claimed  by  the  dedans 
tion,  vid.  ante,  658,  9. 


Section  I. 

OF  DAMAGES  IN  GEl«f£RAL. 

Damages  are  a  pecuniary  recompense  for  an  injury,(a)  and  are  recov- 
erable in  every  personal  action  which  lies  at  the  common  law.(ft)  They 
are,  in  most  cases,  the  sole  object  of  the  action*  In  some  cases,  howev- 
er, they  are  merely  nominal.  Of  the  former  description^  are  actions  of 
assumpsit,  covenant,  case,  trover  and  trespass. 

1.  In  debt,  the  plaintiff  recovers  the  specific  debt ;  and  the  verdict  and 
judgment  is  for  such  debt,  with  damages  for  the  detention,  which  are 
generally  nominal.  This  rule  is  not,  however,  universal.  For  instance, 
in  an  action  on  a  bond,  in  which  the  plaintiff  is  required  by  statute,  2  R« 
S.  300,  §  6,  to  assign  the  specific  breaches  }  if  such  breaches  are  found 
to  be  true,  and  that  the  plaintiff  should  recover  damages  therefor,  dam- 
ages are  to  be  assessed  and  specified,  in  addition  to  the  finding  upon  any 
other  question  of  fact  Id.  §  7.  So  in  many  other  cases  not  provided 
for  by  the  statute.  Vid.  Grab.  Prac.  2d  ed.  319,  and  the  cases  there  cited, 

2.  In  causes  other  than  actions  of  debt,  the  action  is  said  to  sound  in 
damages,  although  the  subject  of  it  be  a  contract  for  the  payment  of  mo- 
ney.   There  is,  in  general,  but  little  difficulty  in  determining  the  amount 

(a)  Sayer  on  Damages,  1.  (6)  Id.  6. 
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of  damages,  because  they  are,  usually,  a  mere  matter  of  pecuniary  com- 
putation; as  the  money  with  the  interest ;  or  the  value  of  the  thing  agreed 
to  be  delivered  at  the  time  and  place  of  delivery  ;(c)  the  work  agreed  to 
be  done ;  the  goods  sold ;  labor  performed,  &c. ;  or,  in  trespass  or  trover, 
the  injury  done  to  the  real  estate;  or  the  value  of  the  goods  taken  and 
converted,  some  of  which  subjects  we  have  noticed  under  the  head  of 
the  several  actions  to  which  they  relate.  In  the  present  chapter  I  shall 
content  myself  with  noticing  a  few  rules  regulating  the  computation  of 
damages  in  certain  cases,  which  would  be  doubtful  of  themselves  with- 
out the  aid  of  legal  authority. 


Section  II. 

OF  DAMAGES  IN  AN  ACTION  UPON  CONTRACT. 

In  estimating  damages  upon  contract,  the  full  sum  agreed  on  by  the 
parties,  should,  in  general,  be  allowed.(l)  Yet,  if  there  are  any  circum- 
stances of  extreme  and  palpable  hardship,  fraud  or  deceit,  though  not 
sufficient  to  invalidate  the  contract,  these  may  be  considered,  and  the 
damages  mitigated  accordingly.  As  if  I  promise  you  1000  dollars  to 
find  my  cow ;  or  one  cent  per  nail  for  your  horse,  doubling  every  nail  in 
his  shoes,  which  may  amount  to  a  very  large  sum ;  it  would  be  legal  jus- 
tice  to  give  you  the  value  of  your  labor,  in  the  one  instance,  or  of  your 
horse  in  the  other,  (d) 

Parties  sometimes  agree,  that,  in  default  of  performance,  a  certain 
sum  shall  be  paid  by  the  one  who  fails  to  perform  his  contract ;  and  the 
question  frequently  arises,  whether  this  is  a  mere  penalty,  which,  on  for- 
feiture, it  to  have  the  effect  of  a  penalty  in  a  common  bond  ;(6)  or  is  in- 


(1)  This  18  to  be  understood  of  cases  where  the  contract  is  to  pa}r  so  much  mo- 
ney absolutely,  or  on  a  certain  condition.  The  general  rule  in  actions  to  recover 
damages  for  the  non-performance  of  contracts,  (other  than  for  the  conveyance  of 
land,)  is,  that  the  party  ready  and  willing  to  perform,  may  recover  damages  to  the 
extent  of  the  Iosm  or  injury  sustained  by  him ;  the  price  agreed  to  be  paid  on  actiuU 
performance  is  not  the  measure  of  damages.  Where,  however,  the  non>perform- 
ance  is  attributable  to  ^raud,  or  to  a  desire  to  benefit  the  failing  party,  Chese  circum- 
stances may  be  taken  into  consideration  to  enhance  the  damages.    21  Wen.  467. 


I 


;c)  1  Bay,  106.  (e)  Vid.  ante,  37,  8. 

y)  Vid.  Bac.  Abr.  tit.  Damages,  (D) 
and  cases  there  cited. 
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tended  as  stipulated  damages,  to  be  allowed  in  fall»  for  the  breach  of  the 
contract.  To  determine  this  question,  attenti<m  should  be  given  to  the 
real  intent  of  the  parties,  and  the  nature  and  terms  of  the  agreement. 
Thus,  should  I  agree  to  buy  your  horse,  and  pay  you  his  value,  and,  if  I 
fail,  then  to  pay  you  one  hundred  dollars,  which  sum  is  equal  to  the  value 
of  the  horse,  this  would  be  a  penalty ;  because  the  sum  stipulated  is  ob- 
viously, beyond  the  damages  you  can  sustain  by  my  refusal  to  receive 
him.  But,  had  it  been  five  or  ten  dollars,  the  construction  would  be  dif- 
ferent.(/)  But  even  in  this  case  of  the  horse,  where  the  parties  go  on 
to  say,  in  so  many  words,  **  we  consent  to  fix  and  liquidate  the  one  hun- 
dred dollars,  as  the  amount  of  damages  to  be  paid  by  the  failing  party  f 
this  would  bind  to  the  payment  of  the  sum  as  stipulated  damages ;  for 
the  intent  is  too  plain  to  admit  of  miscon8truction.(g')  But,  ^  in  all  cases 
where  a  party  relies  on  the  payment  of  liquidated  damages  €u  a  di^ 
charge^  it  must  clearly  appear  from  the  contract,  that  they  were  to  be 
paid,  or  received,  absolutely  in  lieu  of  performance.  Graham  v.  Bick- 
ham,  4  Dallas,  150.  In  the  case  of  Slosson  v.  Beadle,  7  John.  72.  and 
Hasbrouck  v.  Tappen,  15  John.  200,  it  expressly  appeared,  that  the  dam- 
ages were  in  lieu  of  performance^  and  payment  thereof  was  an  alterna- 
tive reserved  for  the  party's  election.''(A)  And  so,  if  I  agree,  in  consid- 
eration of  twenty  dollars,  to  deliver  you  twenty  bushels  of  wheat,  or  pay 
you  thirty  dollars,  upon  my  failure,  you  may  recover  the  thirty  dollars ; 
for  the  election  then  falls  to  you.(t)  Yid.  further  on  this  subject ;  2  Bos. 
&  Pull.  346 ;  3  id.  630 ;  4  Burr.  2225  ;  Holt,  43 ;  2  T.  R.  82 ;  1  Bing. 
302 ;  8  Moore,  244 ;  6  Bam.  6c  Cress.  216 ;  9  Dowl.  &  RyL  369 ;  3 
Moore  6c  Payne,  587  ;  6  Bing.  242 ;  id,  141 ;  3  Moore  6c  Payne,  425; 
5  id.  768 ;  3  Carr.  6c  Payne,  240 ;  2  id.  577 ;  7  Bing.  735 ;  5  Cowen, 
150,  note ;  7  Cowen,  307.  Yid.  also  17  Wen.  447,  454,  455,  456^  ophi- 
ion  of  Nelson,  C.  J. 

Where  I  agree  to  cany  goods  from  A.  to  B.  the  difference  between 
their  value  at  A.  and  their  increased  value  at  B.  is  the  proper  measure 
of  damages,  for  a  breach  of  the  contract  ;(^')  but  if  I  had  lost  the  goods, 
the  plaintiff  should  recover  in  damages,  only  their  value  at  the  place  of 
starting.(i)  This  last  position  settled  in  Caines,  is  now  overruled ;(/) 
and  the  damages  determined  to  be  their  value,  at  the  place  of  destina- 


(/)  3  John.  Oai.  297,  and  note,  (a.) 
id.  also  5  Cowen,  144,  S.  P. 


(t)  7  John.  n. 


Vi  y^ 

(g)  16  John.  200.    Yid.  alio  13  Wen.       (k)  8  Caines,  219.  15  John.  24,eontnu 
587,  S.  P. 

S\)  18  John.  225,  per  Woodworth,  J. 
.  also  12  Wen.  893,  S.  P. 


0)  14  John.  170. 

W  8  Caines,  219.  15  John.  24, 

(0  W. 
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tion ;  and  that  too  accompanied  with  interest  on  such  value,  if  the  car- 
rier, or  his  agents  or  servants,  be  guilty  of  fraud  or  gross  misconduct ; 
but  not  otherwise.(i7i) 

In  an  action  for  goods  of  a  certain  quantity  and  description  sold  to  the 
defendant,  at  a  price  agreed  on,  if  the  goods  delivered  do  not  answer  the 
description,  in  consequence  of  which  the  defendant  sustains  a  loss,  this 
may  be  shown  in  mitigation  of  damages,  though  the  goods  be  not  return- 
ed, and  notwithstanding  the  price  is  agreed.  The  defendant  need  not 
be  driven  to  a  cross  action,  nor  need  the  goods  be  returned.  The  latter 
is  necessary,  only  where  the  goods  sold,  are  taken  on  trial,  with  liberty 
to  return  them  within  a  limited  period,  if  the  vendee  dislike  them.(n} 

In  an  action  on  a  chattel  note,  in  these  words,  <'  For  value  received, 
I  promise  to  pay  A.  B.  879,50  on,  &c.  in  salt,  at  14«.  per  barrel,"  it  was 
held  that  the  sum  specified  in  the  note,  and  not  the  value  of  the  salt  on 
the  day  specified  for  the  payment,  was  the  true  measure  of  damages. (o) 
But  had  the  note  or  contract  been  to  deliver  so  many  barrels  of  salt  at 
all  events  without  attaching  any  price  to  it,  the  rule  of  damages  would 
then  be,  the  value  of  the  salt.(^)  And  where  a  vendor  is  in  default  for 
not  delivering  goods  in  pursuance  of  a  contract  of  sale,  and  no  money  has 
been  advanced  by  the  vendee^  the  true  measure  of  damages  is  the  difference 
between  the  contract  price,  and  the  value,  at  the  time  the  article  should 
have  been  delivered,  with  the  interest ;  but  where  the  consideration  is 
paid  in  advance,  the  measure  of  damages  is  the  highest  price  at  any  time 
between  the  period  fixed  for  delivery  and  the  day  of  trial,  especially 
where  the  goods  are  intended  by  the  vendee  to  be  used  for  the  purpose  of 
trade.  (9) 

Where  drovers  are  sued  for  the  price  of  cattle  entrusted  to  them  to  be 
taken  to  market  and  sold,  the  jury  will  be  warranted  in  allowing  the 
highest  sum  according  to  the  evidence ;  the  defendants  neglecting  to  show 
the  prices  for  which  the  cattle  actually  sold.(r) 

I  sue  you  in  the  common  pleas ;  but  we  agree  to  discontinue  the  suit, 
(which  I  actually  do,)  and  submit  it  to  arbitration  ;  but  on  attempting  to 
arbitrate,  you  revoke  the  submission :  my  damages  are  the  costs  of  the 
suit,  and  the  expenses  in  proceeding  to  arbitrate. («) 

In  an  action  upon  a  bond  given  to  authorize  the  issuing  of  an  attach- 


(m)  Id.  (g)  7  Cowen,  681.    9  Wen.  129.    4 

(n)  18  id.  141, 144.  Paige,  661.    Vid  20  Wen.  91. 

(0)  5  Wen.  393.    Vid.  5  Cowen,  152,  (r)  4  Wen.  628. 

411.    7  id.  682.  (•)  8  Day,  118. 

(p)  5  Wen.  393,  396,  7,  by  the  Chan- 
cellor. 
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ment,{t)  the  measure  of  damages  is  not  the  mere  taaxAle  cosU  in  the  at- 
tachment suit :  the  obligee  may  recover  his  damages  at  large^  for  the 
seizure,  detention  and  deterioration  of  his  goods,  his  time  and  trouble  b 
defending  the  suit,  expense  of  employing  counsel,  &c.  &c.(l) 

A.  defends  an  action  at  the  desire  of  B.,  in  which  action  B.  is  concern- 
ed, and  may  be  benefitted  by  the  event,  and  A.  has  a  verdict  against 
him.  B.  is  liable  to  pay  the  expenses  of  the  defence.(u)  But  a  person 
indemnified  cannot  charge  the  person  indemnifying  vrith  the  costs  of  de- 
fending an  action  for  a  debt  clearly  due,  unless  authorized  by  him  to  de- 
fend in  that  particular  case.(v) 

In  debt  on  bond,  though  the  court  have  power  to  award  execution  for 
less  than  the  penalty,  where  the  damages  for  the  breaches  do  not  reach 
it  in  amount,  yet,  in  general,  they  can  render  judgment  for  no  more  than 
the  penalty.  But  where  the  condition  is,  for  the  payment  of  money,  or 
any  sum  carrying  interest,  which  is  a  question  of  law,  and  the  whole 
sum,  with  interest,  exceeds  the  penalty,  there  the  plaintiff  may  recover 
the  penalty  with  interest  thereon,  after  the  first  instalment  becomes  due^ 
or  other  forfeiture  happens,  provided  so  much  is  due  by  the  condition, 
but  beyond  this  they  have  in  no  instance  gone.(w)  The  English  cases, 
on  this  head,  may  all  be  found  ranged  in  chronological  order,  in  4  Day, 
35.  In  an  action  on  a  bond,  of  mere  indemnity,  the  plaintiff  must,  in 
order  to  sustain  an  action  for  any  thing,  show  that  he  has  in  fact  sustained 
damages,  and  to  such  a  bond,  a  plea  that  the  plaintiff  has  sustained  no 
damages,  {nan  damnificatus,){x)  is  good.  In  one  case,  where  the  defend- 
ant  bound  himself  to  pay  a  bond,  due  from  the  plaintiff,  and  added  words 
obliging  himself  to  hold  the  plaintiff  harmless  and  indemnified  against  the 
payment  thereof,  &c.  it  was  held  that  this  was  a  mere  bond  of  indem- 
nity, to  which  n<m  damnificatus^  was  a  good  plea.(i/)  B«t,  in  general, 
where  the  obligor  binds  himself  to  do  any  act,  other  than  mere  indemnity, 
as  to  remain  a  true  and  faithful  prisoner,  the  penalty  is  forfeited  on  omit- 
ting to  perform  the  act.(2)    And  so,  where  the  defendant  covenants  with 


(1)  This  has  been  recently  decided  by  the  supreme  court  in  sevenl  cases  none 
of  which  are  yet  reported.  The  decision  is  at  variance  with  the  opinion  expressed 
in  the  first  edition  of  this  treatise  at  p.  266,  upon  the  authority  of  Fitch  v.  The  Peo- 
ple, 16  John.  141.  On  examination,  that  case  is  cleariy  distinguishable,  in  many 
important  features  from,  and  can  therefore  form  no  criterion  for  the  estimate  of  dam- 
ages in  the  action  upon  an  attachment  bond  ;  and  such  is  the  opinion  of  the  supnme 
court.  *^ 


(t)  Ante,  488.  489.  (x)  Ante,  694. 

(ti)  1  Esp.  R.  162.  (y)  14  John.  17 

(v)  Mood  &  Malk.  406.  («}  5  id.  42. 


(to)  4  Day,  SO.    3  Gaines,  48.  1  John. 
843. 
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the  plaintiJflT  to  keep  and  perform  all  the  covenants  of  the  plaintiff,  in  a 
certain  lease,  one  of  which  covenants  is,  that  he  shall  pay  the  rent  of  the 
premises,  the  covenant  of  the  defendant  is  broken  on  the  rent  falling  due, 
and  remaining  unpaid,  though  the  plaintiff  may  not  have  paid  any  part  of 
it  himself;  and  non  damnijicatus  is  not  a  good  plea,  (a)  But  the  amount 
of  damages  to  be  recovered  in  these  two  last  cited  cases,  from  Johnson, 
is  another  consideration,  which  was  not  decided  by  them. 

Where  A.  agrees  to  let  certain  premises  to  B.,  who  breaks  up  his  es- 
tablishment and  proceeds  with  his  family  and  furniture  to  the  place  where 
the  premises  are  situated,  and  A.  refuses  to  give  possession,  B.  is  entitled 
to  recover  the  damages  sustained  by  him  in  so  removing,  although  spe- 
cial damage  is  not  alleged  in  the  declaration,  (fr) 

In  an  action  for  the  price  of  building  a  steamboat,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  the  full  amount,  without  any  deduction 
in  consequence  of  damage  sustained  by  the  defendant  for  the  loss  of 
trips,  and  the  profits  which  would  have  resulted  therefrom,  occasioned  by 
defects  in  the  boat  or  machinery.  In  such  a  case,  however,  the  defend- 
ant is  entitled  to  an  allowance  for  moneys  necessarily  expended  by  him 
in  supplying  defects  tn  the  vessel  or  machinery,  so  as  to  make  it  conform 
to  the  contract.  The  courts  of  common  law  seem  inclined  to  adopt  the 
rules  of  the  civil  law  in  respect  to  damages  for  the  breach  of  contracts 
relating  to  personal  property,  which  is^  that  the  party  entitled  to  claim 
performance,  may  claim  damages  for  the  non-performance  tn  respect  to 
the  particular  thing,  the  object  of  the  contract;  but  not  such  as  may  have 
been  accidentally  occasioned  thereby  in  respect  to  his  own  affairs — as 
for  instance,  a  lessee  who  is  evicted  by  title  paramount,  may  recover  the 
expense  of  removal,  and  indemnity  for  advanced  rents,  but  is  not  entitled 
to  recover  for  loss  of  custom  established  while  residing  in  the  house,  (c) 

In  an  action  against  a  tenant  for  not  repairing,  pursuant  to  his  agree- 
ment, enough  damages  should  be  given  to  make  the  repairs  stipulated 
for,  but  omitted  by  the  tenant.(<i)  And  if  it  appear  that  the  premises 
become  more  out  of  repair  after  the  commencement  of  the  suit,  the  jus- 
tice or  jury  may  consider  this  in  assessing  damages.(l) 

When  you  sell  goods  to  me,  which  belong  to  another,  and  I  sell 
the  goods  to  a  third  person,  who  is  evicted,  and  sues  and  recovers  of  me 
the  price  of  the  goods ;  in  an  action  against  you,  I  can  recover  the  costs 


(a)  17  id.  479,  and  vid.  1  Boa.  &  Pull.        (c)  21  id.  342. 
688.  Id)  Salk.  141.    Ld.  Raym.  1126. 

(6)  17  Wen.  71.  (1)  Ld.  Raym.  803. 
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of  the  action  against  me,  as  special  damages  upon  breach  of  your  war- 
ranty, besides  my  other  damages.(e) 

If  a  party,  entitled  under  a  contract  to  receive  a  profit  from  another, 
by  his  own  act  so  confounds  the  measure  of  that  which  he  was  to  receive, 
that  it  can  be  no  longer  ascertained,  he  vacates  his  whole  claim.(/) 

On  a  written  contract  for  a  sum  certain,  the  instrument  itself  furnisbei 
the  rule  of  damages,  which  is  the  principal  and  interest,  but  no  more,(g-) 
except  where  the  effect  of  the  contract  is  to  increase  the  damages  so  as 
to  exceed  the  legal  rate  of  interest ;  in  such  case,  the  measure  of  dama- 
ges furnished  by  the  instrument,  is  disregarded. (A)  But  the  question 
frequently  arises  on  contracts  for  the  payment  of  money,  other  than  such 
as  of  themselves  furnish  the  rule  of  damages,  whether  they  shall  carry 
interest ;  and  there  is  some  difficulty  as  to  the  principles  upon  which  it  is 
to  be  cast,  and  the  time  when  it  begins  to  run,  upon  such  contracts  as  do 
carry  interest.  This  subject  was  partially  noticed  in  treating  of  usury ; 
but  from  the  frequency  of  its  occurrence  among  all  classes,  I  shall  give 
it  a  more  particular  consideration. 

It  is  a  general  rule,  that  all  contracts,  express  or  implied,  for  the  pay- 
ment of  money,  draw  interest  from  the  time  of  the  money  falling  due;(t) 
and  all  contracts  or  running  accounts  may  draw  interest,  (if  it  be  so  agreed 
by  the  parties,)  from  such  \ime  and  in  such  manner  as  shall  be  fixed  upon 
by  them,  at  or  afler  the  contract  was  entered  into,  or  even  before  that 
time,  if  the  money  was  in  fact  due,  and  the  previous  time  was  not  agreed 
on,  to  cover  usury;  otherwise  no  interest  arises  till  the  money  fall  due.(j) 
Thus,  interest  is  allowable  on  an  account  stated,  and  balance  struck. (A) 
And  if  an  account  be  transmitted  to  a  debtor,  and  lie  a  long  time  with- 
out objection,  or  is  assented  to,  or  presented  and  not  objected  to  by  him, 
it  becomes  thereby  liquidated,  and  interest  is  allowable.  (/)  So,  entries 
in  the  books  of  account  of  a  firm,  in  the  handwriting  of  one  of  the  part- 
ners, exhibiting  a  debit  and  credit  side  of  the  account,  from  which  it  ap- 
pears that  a  balance  is  dqe  from  the  firm,  although  no  balance  is  struck 
in  the  books,  are  a  sufficient  liquidation  to  entitle  a  creditor  to  interest  on 
such  balance  from  the  time  that  the  parties  inspected  the  accounts  while 
in  that  situation.(m)  And  where  I  settle  my  note  or  account  with  you, 
carrying  interest,  and  give  you  a  new  note  for  both  principal  and  inter- 
est, and  stipulate  that  the  new  note  shall  carry  interest  on  the  whole,  this 


(«)  7  Taunt.  153.  (j)  1  Hen.  &  Munf.  211.    2  Paige, 

(/)2id.l50.  207. 

(g)  1  Day,  1.  W  Z  Gaines,  234. 

(h)  1  H.  Bl.  227.  (0  Sid.  234.    15  John.  409.] 

(i)  7  Wen.  109.  (»)  7  Wen.  441. 
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is  lawful,  and  cannot  be  objected  as  a8urioas.(7i)  Interest  is  allowable 
on  money  bad  and  received,  or  money  lent  and  advanced,  though  no  in* 
terest  be  stipulated  ;(o)  and  although  the  party  withholding  the  money, 
has  a  6et-ofr.(p)  So,  on  a  certain  rent  payable  in  moncy,(9)  though  oth« 
erwise  if  payable  in  wheat,  or  other  specific  chattel  ;(r)  and  such  inter- 
est on  rent,  where  payable  in  money,  must  be  recovered  by  action,  and 
cannot  be  distrained  for.(«)  Interest  is  recoverable  in  an  action  for  mo- 
ney had  and  received,  against  a  sheriff,  constable,  &;c.,  who  neglects  to 
pay  over  moneys  collected  by  him  on  demand.(f)  And  so,  in  an  action 
on  the  case,  for  money  which  is  lost  by  the  negligence  of  a  sheriff,  or 
constable,  in  not  collecting  it.(ii)  All  judgments  draw  interest  from  the 
time  of  their  rendition,  and  if  rendered  on  contract  or  prior  judgmentf 
the  interest  may  be  collected  in  the  execution,  but  if  rendered  for  a  tort, 
it  must  be  collected  by  suit  on  the  judgment.(t;)  Interest  is  also  allowa- 
ble by  way  of  damages  in  trover,  from  the  time  of  the  conversion  ;{w) 
and  in  assumpsit  for  a  breach  of  contract  to  deliver  wheat. (x) 

Payment  of  the  amount  of  principal  money  due  from  a  debtor  to  his 
creditor,  will  not  prevent  an  action  for  the  amount  of  the  interest ;  un- 
less the  payment  be  made  and  received  specially  in  extinguishment  of 
the  principal.  If  made  generally,  it  applies  first  to  extinguish  the  interest, 
and  the  balance  may  be  sued  for  as  principal,  (y)  Where  interest  is  not 
agreed  to  be  paid  by  the  terms  of  the  contract,  if  the  creditor  receive 
the  principal,  he  cannot  afterwards  sue  for  the  interest ;  otherwise  where 
interest  is  stipulated  for  in  the  contract.(l) 

If  a  note  mention  no  time  of  payment,  it  draws  interest  from  the  date, 
being  payable  immediately  ;(z)  and  where  no  rate  of  interest  is  speci- 
fied, the  note  draws  interest  after  the  legal  rate.(<z) 

Interest  is  not  recoverable  on  unliquidated  damages,  or  uncertain  de- 
mands,(6)unless  there  be  an  agreement  express  or  implied  to  allow  in- 
terest ;(c)  nor  on  open,  running  or  unliquidated  accounts,  unless  there 
be  some  usage  of  trade,  or  other  circumstances,  from  which  an  agree- 


(n)  1  Hen.  &  Munf.  4.  (w)  7  Wen.  354.    4  Cowen,  63. 

(o)  3  Caines,  226,  266.    3  John.  Cat.        (x)  3  Wen.  356. 
383.    9  John.  71     1  Hayw.  4.  (y)  5  Cowen,  331.    13  Wen.  639.    2 


(p)  10  Wen.  96.  Paige,  207. 

(q)  4  John.  183.  (1)  15  Wen.  76. 

(r)  1  id.  276.  (z)  2  Hayw.  32.    15  Wen.  308. 

(8)  6  id.  43.  (a)  3  Cowen,  284.    Yid.  ante,  189, 

it)  13  id.  255.    14  id.  255.  190.    252. 

(u)  14  id.  255.  (6)  1  John.  315.     7  Wen.   178.     6 

(v)  2  R.  a  288,  §9.    3  Wen.  496.  Cowen,  193.    Sid.  398.    5id.587,  S.C. 

19  id.  101.  (c)  4  Cowen,  496. 
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ment  to  allow  interest  may  be  inferred«(<2)  Thust  a  merchant  or  manii- 
facturer  whose  uniform  custom  it  is  to  chai^ge  interest  after  ninety  days 
upon  articles  sold  by  him,  is  allowed  to  chai^  interest  accordingly,  to 
those  who  are  in  the  habit  of  dealing  with  him,  they  being  presumed  to 
know  such  custom  and  to  act  in  reference  thereto,  (a)  But  the  testimo- 
ny of  a  witness,  that  it  is  the  uniform  practice  o( grocers  to  charge  inter- 
est on  goods  sold,  after  ninety  days,  does  not  amount  to  proof  of  the 
usage  of  a  particular  trade  of  which  all  dealers  in  that  line  are  bound  to 
take  notice  and  are  presumed  to  be  informed ;  and  a  country  merchant 
buying  of  a  wholesale  grocer  was  held  not  bound  to  pay  interest  accord* 
ing  to  such  practice,  especially  where  former  accounts  rendered  con* 
tained  no  charges  for  interest.  (/)  Interest  is  however  recoverable  on 
cash  advances,  though  they  rest  in  the  form  of  a  mutual,  current,  unliqui- 
dated account  ;{g)  but  a  party  may,  it  seems,  apply  such  payments  to  the 
satisfaction  of  his  account  against  his  customer,  and  allow  interest  only 
on  the  excess  unless  he  be  otherwise  directed.(A)  But  an  account  con- 
sisting of  items  on  the  part  of  the  plaintiff,  and  only  of  credits  of  payments 
on  the  part  of  the  defendant,  is  an  unliquidated  running  account,  upon 
which  interest  is  not  recoverable  without  an  agreement  express  or  im- 
plied.(t)  If  a  certain  sum  of  money  be  given  by  statute,  by  way  of  pen- 
alty, to  the  party  aggrieved  by  an  injury,  he  may  recover  interest  as  dam- 
ages for  the  detention  thereof;  because  the  money,  it  being  a  sum  cer- 
tain, is  to  be  considered  as  a  debt.  But  where  the  penalty  goes  to  an  in- 
former, he  having  no  right  to  the  money  till  the  commencement  of  the 
action,  interest  is  not  recoverable.  (^')  Nor  is  it  recoverable  upon  an  at- 
torney's bill  of  costs,  unless  liquidated  by  agreement  ;{k)  nor  on  money 
due  for  goods  sold  and  delivered,  though  to  be  paid  for  at  a  certain  day, 
and  a  price  agreed  on.(/)  But  if  there  be  an  agreement  to  pay  for 
such  goods,  in  a  bill  or  note,  which  is  not  done,  interest  will  be  allowable 
from  the  time  the  bill  or  note  would  have  fallen  due.(m)  Interest  is  not 
albwable  in  an  action  for  work  and  labor,  (n)  But  the  rule  now  seems 
to  be,  that  when  the  price  of  the  goods,  or  the  sum  to  be  paid  for  the  ser- 
vices, and  the  time  of  payment,  are  fixed,  interest  will  run  from  the  time 


(d)  3  Caines,  226.  6  John.  45.  2  Hen.  (i)  Id.  501. 

&  Munf.  603.    2  Bar,  283.    2  Wen.  413.  ( i )  Saver  on  Dam.  71,  2. 

Id.  501.  Ik)  2  Bos.  &  Pull.  219. 

(e)  4  Wen.  488.  (l)  3  Wile.  205,  6.    2  Campb.  429. 
(/)  2  id.  501.  (m)  2  Campb.  428.    13  East,  3.    Id. 
(g)  3CoweB,  393.    5  id.  587,  S.  C.  2  96. 

Wen.  418.  (n)  1  Oampb.  50,  51,  per  Ld.  Ellea- 

(A)  2  Wen.  413.  borough,  C.  J. 
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of  the  money  falKng  due ;  or,  when  no  day  of  payment  is  fixed,  from  the 
time  of  demand  or  commencement  of -suit,  which  is  a  demand  in  law.(o) 

Interest  should  be  calculated  according  to  the  law  of  the  place  where 
the  contract  is  to  be  performed.(/>)  If  not  to  be  performed,  by  its  terms, 
out  of  the  country  where  it  is  made,  then  interest  is  to  be  cast  according 
to  the  law  of  the  place  where  it  is  entered  into.(<2')  And  in  this  state  it 
is  provided  by  statute,  that,  for  the  purpose  of  calculating  interest,  a 
month  shall  be  considered  the  twelfth  part  of  ^  year,  and  as  consisting 
of  thirty  days  ;  and  interest  for  any  number  of  days  less  than  a  month, 
shall  be  estimated  by  the  proportion  which  such  number  of  days  shall 
bear  to  thirty.  And  whenever  in  any  statute,  act,  deed,  written  or 
verbal  contract,  or  in  any  public  or  private  instrument  whatever,  any  cer- 
tain interest,  is  or  shall  be  mentioned,  and  no  period  of  time  is  stated  for 
which  such  rate  is  to  be  calculated,  interest  shall  be  calculated  at  the  rate 
mentioned,  by  the  year,  in  the  same  manner  as  if  the  words  ^  per  an- 
num," or  '^by  the  year,"  bad  been  added  to  such  rate.(r) 

When  partial  payments  have  been  made  on  the  debt,  from  time  to 
time,  the  question  has  frequently  arisen,  in  different  courts  in  the  United 
States,  as  to  the  mode  of  casting  it 

The  rule  adopted  by  the  supreme  court  of  this  state  is,  to  calculate  in- 
terest on  the  principal,  up  to  the  time  when  the  payment  has  been  made, 
add  this  interest  to  the  principal,  and  then  deduct  the  payment  without 
regard  to  the  time  when  made,  whether  before  or  after  the  expiration  of 
the  year.  This  rule,  however,  is  to  be  adopted  only  in  cases  where  the 
payment  exceeds  the  interest  due ;  otherwise  it  will  be  taking  interest 
upon  interest.  When  the  payment  falls  short  of  the  interest  due,  interest 
must  be  calculated  on  the  principal  up  to  the  time  when  the  payments 
will  overrun  the  interest  due  on  the  principal  debt ;  and  the  deduction 
then  be  made.(^)  "The  principle  adopted  by  the  late  Chancellor 
Kent,  is  laid  down  by  him  in  nearly  the  same  words.  *  The  rule' 
(says  he)  '  for  casting  interest,  when  partial  payments  have  been  made, 
is  to  apply  the  payment,  in  the  first  place,  to  the  discharge  of  the 
interest  then  due.  If  the  payment  exceeds  the  interest,  the  surplus  goes 
towards  discharging  the  principal,  and  the  subsequent  interest  is  to  be 
computed  on  the  balance  of  principal  remaining  due.    If  the  payment  be 


(o)  7  Wen.  109,112.    11  id.  477.  20        (r)  1  R.  S.  761,   §9,   10;  and  vid. 
id.  51.  ant0,  194,  262,  3. 

Cp)  2  John.  235.    17  id.511.  («)  3  Cowen,  86, 87.(note.) 

(g)2Hayw.5.     Vid.  ante,  190. 
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less  than  the  interest,  the  surplus  of  interest  must  not  be  taken  to  aug- 
ment the  principal ;  but  interest  continues  on  the  former  principal  until 
the  period  when  the  payments,  taken  together,  exceed  the  interest  due* 
and  then  the  surplus  is  to  be  applied  towards  discharging  the  principal ; 
and  interest  is  to  be  computed  on  the  balance  of  the  principal  as  afore* 
said.'     1  John.  Ch.  R.  17,  18.     2  id.  209,  S.  P.{t) 

The  same  rule  prevails  in  Massachusetts,  4  Mass.  R.  103;  17  id.  417, 
418;  1  Pick.  194.  In  Virginia,  4  Hen.  &.  Munf.  431.  North  Cardi- 
na,  1  Hayw.  279;  2  id.  17;  id.  151.  Maryland,^  Har.  &  McHen. 
94.  Kentucky,  4  Hall's  Law  Journ.  122.  South  Carolina,  2  Nott  & 
McCord,  895,  397. 

In  Connecticut,  the  rule  is  the  same,  with  the  qualification  that  the  first 
payment  shall  not  be  applied  to  the  extinguishment  of  the  interest,  unless 
it  be  made  at  least  one  year  from  the  time  the  interest  began  to  run,  nor 
as  to  subsequent  payments,  unless  there  be  at  least  one  year  between 
them.  Kirby's  R.  49.  Id.  326.  This  is  upon  the  ground  that  interest 
cannot  be  due  except  from  year  to  year. 

In  New-Jersey,  the  rule  is  the  same  as  in  this  state,  with  the  diflTerence 
that  it  disregards  the  amount  of  the  payment  which  is  applied  to  the  ex- 
tinguishment of  the  interest  whenever  paid,  and  whether  less  or  more 
than  the  interest  accrued.  At  least  no  distinction  is  made  between  these 
two  cases  in  Meredith  v.  Banks,  1  Halst.  408,  where  the  rule  is  laid 
down. 

In  Tracy  v.  WikofT,  1  Dal.  124;  Pennsylvania  ;  M'Kean,  C.  J.  said, 
'The  rule  of  computing  interest  must  be  such,  that  the  interest  of  money 
paid  in,  before  the  time,  must  be  deducted  from  the  interest  of  the  whole 
sum  due  at  the  time  appointed*  by  the  instrument  for  making  the  pay- 
ments. For  instance,  a  bond  to  pay  £100  with  annual  interest  at  6  per 
cent.,  and  at  the  end  of  six  months,  £50  is  paid  in.  This  payment  shall 
not  be  ap[>ortioned,  £3  to  the  discharge  of  the  half  year's  interest,  and 
£47  to  the  diminution  of  the  principal,  so  as  to  calculate  the  remaining 
interest  at  6  per  cent,  on  £53  for  six  months ;  but  the  interest  shall  be 
charged  at  the  end  of  the  year  upon  £100;  the  payment  of  £50  shall 
then  be  deducted  from  the  aggregate  sum  of  £106,  and  the  obligor  re- 
ceive a  credit  for  £l  10^.  as  the  interest  of  £50  for  six  mouths.  In  Pen- 
rose V.  Hart,  id.  378,  Shippen,  President,  said,  he  remembered  to  have 
heard  of  an  old  decision,  when  Logan  was  Chief  Justice,  in  which  it  was 
expressly  settled,  that  money  paid  on  account  of  a  bond,  should  first  be 
applied  to  discharge  the  interest  due  at  the  time  of  the  payment ;  and 


(0  And  vid.  2  Paige,  207. 
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the  residue,  if  any,  credited  towards  satisfaction  of  the  principal ;  and 
this  rule  had  been  adopted  as  the  uniform  practice. 

In  Lewis  v.  Bacon,  3  Hen.  &  Munf.  Yirg.  R.  69,  where  a  creditor 
kept  an  account  current  with  his  debtor,  and  also  an  interest  account,  in 
which  he  charged  interest  on  the  several  items  of  debit  to  a  particular 
period,  and  gave  credit  by  interest  on  the  several  payments  to  the  same 
period,  and  charged  in  the  account  current  the  balance  appearing  on  the 
interest  account,  and  a  balance  being  then  struck,  interest  was  again 
charged  on  the  balance  thus  consisting  of  principal  and  interest ;  the  court 
held  it  to  be  compound  interest,  and  not  allowable.''(ti) 

The  result  of  these  authorities,  would  seem  to  warrant  the  New- York 
creditor,  in  claiming  interest  at  least  to  the  extent  of  the  rule  laid  down 
by  Mr.  Walsh,  in  his  arithmetic,  as  the  one  adopted  by  the  courts  of  law 
in  Massachusetts,  for  casting  interest  in  that  state, (v)  viz: 

"  Compute  the  interest  on  the  principal  sum,  from  the  time  when  the 
interest  commenced,  to  the  first  time  when  a  payment  was  made,  which 
exceeds,  either  alone  or  in  conjunction  with  the  preceding  payments,  (if 
any,)  the  interest  at  that  time  due :  add  that  interest  to  the  principal,  and 
{torn  the  sum  subtract  the  payment  made  at  that  time,  together  with  the 
preceding  payments,  (if  any,)  and  the  remainder  forms  a  new  principal ; 
on  which  compute  and  subtract  the  interest,  as  upon  the  first  principal : 
and  proceed  in  this  manner  to  the  time  of  judgment  By  this  rule  the 
payments  are  first  applied  to  keep  down  the  interest ;  and  no  part  of  the 
interest  ever  forms  a  part  of  a  principal  carrying  interest." 

He  illustrates  this  rule  by  the  following  example,  calculating  interest 
at  6  per  cent,  that  being  the  Massachusetts  rate  : 

A.  by  his  note  dated  January  1,  1780,  promises  to  pay  B.  ^1,000  in 
six  months  from  the  date,  with  interest  from  the  date.  On  this  note  are 
the  following  endorsements: 

Received  April  1 ,  1780, 824.  August  1, 1780, 84.  December  1, 1780, 
m.  February  1,  1781,  «60.  July  1,  17B1,  «40.  June  1,  1784,  $300. 
September  1, 1784,  812.  January  1, 1786,  $15.  October  1,  1785,«50. 
And  the  judgment  ig  to  be  entered  December  1,  1700. 


(tf)  3  Cowen,  88,  89.(notfi.)  (v)  Walsh's  Arithmetic,  4th  ed.  Sa- 

lem«  1818,  p.  116. 
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CALCVLATiOH, 

The  principal  sum,  carrying  interest  from  January  1,  1780,    tlfOOO  00 
Interest  to  April  1,  1780,  (3  months,)  15  00 

Amount, 
Paid  April  1,  1780,  a  sum  exceeding  the  interest. 

Remainder  for  a  new  principal. 

Interest  on  8901  from  April  I,  1780,  to  February  1,  1781, 
(10  months,) 

Amount,  #1,040  55 

Paid  August  1,  1780,  a  sum  less  than  the  interest  then 

due,  $4  00 

Paid  December  1,  1780,  do.  do.  6  00 

Paid  February  1,  1781,  do.  greater  da  60  00 

70  00 


81,015  00 
24  00 

•091  00 
49  55 

Remainder  for  a  new  principal,  #970  55 
Interest  on  $970,55,  from  February  1,  1781,  to  July  1,  1781, 

(5  months,)  24  26 

Amount,  #994  81 

Paid  July  1,  1781,  a  sum  exceeding  the  interest,  40  00 


Remainder  for  a  new  principal,  #954  81 
Interest  on  9954,81,  from  July  1, 1781,  to  June  1, 1784,  (2 

years,  11  months,)  167  09 

Amount,  #1,121  00 

Paid  June  1,  1784,  a  sum  exceeding  the  interest,  300  00 


Remainder  for  a  new  principal,  #821  90 

Interest  on  #821,90,  from  June  1,  1784,  to  October  1,  1785, 

{ 1  year  and  4  months,)  ^^l**?.,^    .       ^     65  75 

Amount,  #887  65 

Paid  September  1,  1784,  a  sum  less  than  the  interest  then 

due,  #12  00 

Paid  January  1,  1785,  do.  do.  15  00 

Paid  October  1,  1785,  do.  greater,  with  the  two 

last  payments,  than  interest  then  due,  50  00 

77  00 


I 


Remainder  for  a  new  principal,  #810  65 
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Amount  brought  forward,  $810  65 

Interest  on  9810,659  from  October  1,  1785,  to  December  1, 
1700,  the  time  when  judgment  is  to  be  entered,  (5  years 
and  2  months,)  251  30 


Judgment  rendered  for  the  amount,  $1,061  95 


Section  III. 

OF  DAMAGES  IN  AN  ACTION  FOR  A  WRONG. 

In  actions  for  a  tort  or  wrongs  the  damages  may,  nay  should,  in  some 
cases,  exceed  the  mere  naked  injury  sustained.  Thus,  in  an  action  for 
seducing  a  wife  or  daughter,  or  for  a  breach  of  promise  of  marriage, 
which  is  in  nature  of  a  tort,(u')  exemplary  damages  are  frequently  giveOt 
on  the  ground  of  injured  feeling  and  reputation,  and  upon  a  considera- 
tion of  the  fortune  and  rank  of  the  parties  \{x)  and  other  considerations 
to  which  we  adverted,  when  speaking  of  these  actions,  ante,  350  to  850. 
The  same  consideration  of  injured  feeling  has  been  held  a  proper  one 
in  an  action  on  the  case,  brought  by  a  parent  or  master,  for  the  loss  of 
service  from  an  assault  and  battery  committed  upon  his  child  or  servant.(y) 
So,  a  consideration  of  the  evil  example  of  the  defendant's  conduct,  is 
oftentimes  proper.  (2)  But  in  an  action  by  a  mother  for  seducing  her 
daughter,  it  was  held  that  the  jury  erred  in  allowing  her,  as  damages,  a 
sum  for  bringing  up  the  child.(a) 

In  the  action  of  trespass,  where  the  conduct  of  the  defendant  has  been 
wilful,  malicious  or  cruel,  exemplary  damages,  or  smart  money,  is  also 
frequently  given,  by  way  of  punishment  to  the  defendant,  and  a  liberal 
indemnity  to  the  plaintiJflT  for  his  time  and  expense  in  seeking  his  remedy, 
as  well  as  his  damages,  properly  so  called  ;(6)  and  an  exercise  of  this 
discretion  is,  many  times,  highly  salutary  and  necessary.  Accordingly, 
in  an  action  for  enticing  away  the  plaintiff's  indented  servant,  the  gene- 
ral rule  is,  to  give  damages  for  the  value  of  the  service  during  the  time 


(w)  2  MauU  &  Selw.  408.  («)  3  John.  56. 

(x)  2  T.  R.  4.    Reeve'g  Dom.  Rel.        (a)  5  Cowen,  106. 
291.    3  John.  64.    1  Coxe'i  R.  77,  79.         (6)  14  John.  352. 

(«)  2  T.  R.  4.    Vid.  20  Wen.  210,  S  . 
P. 
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of  the  servant's  employ  with  the  defendant ;  but  the  jury  may,  in  aggra- 
vated cases,  give  the  whole  value  of  the  servant  in  damages,  for  the  whole 
time  during  which  he  is  indented.(c)  And  in  an  action  for  throwing 
poisoned  barley  upon  the  plaintifTs  premises,  in  order  to  poison  his  poul- 
try, it  was  held  that  the  malicious  intent  of  the  defendant  might  be  con- 
sidered,  and  exemplary  damages  given  according]y.((f)  Where,  howev- 
er, the  defendant  acts  in  good  faith,  supposing  the  goods  to  be  his  own ; 
or  seizing  goods  under  an  execution,  supposing  them  to  be  the  defend- 
ant's in  the  execution,  and  in  other  cases  where  he  acts  under  a  mis- 
taken or  doubtful  right,  it  would  be  the  height  of  absurdity  to  give  any 
thing  beyond  the  plaintiff's  actual  damages. 

In  trover  or  trespass,  for  taking  and  converting  goods,  the  increased 
value  of  the  chattel  conveited,  at  the  time  of  demand,  at  any  subsequent 
time,  or  even  down  to  the  time  of  the  trial,  with  interest  from  the  time 
of  conversion,  may  be  allowed,  in  the  discretion  of  the  justice  or  ju- 
ry, (e)  And  indeed,  in  trover,  the  true  rule  of  damages  is,  the  highest 
price  intermediate  the  time  of  conversion  and  trial.(/)  But,  in  general, 
the  measure  of  damages,  in  these  cases,  is  the  value  of  the  goods  at  the 
time  and  place  of  conversion  ;{g)  though  it  is  always  proper  to  allow  in- 
terest by  way  of  damages  upon  that  value,  from  the  time  the  goods  were 
taken,  or  wrongfully  converted.  A  bailee,  or  one  having  a  special  pro- 
perty in  chattels,  being  answerable  to  the  general  owner,  unless  he  takes 
good  care  of  them,  may  recover  their  whole  value  in  damages  against  the 
wrongdoer,  who  takes  them  away  ;(A)  and  this,  though  the  bailment  is 
merely  gratuitous,  (t)  In  trover,  for  a  bill  of  exchange,  the  measure  of 
damages  is  the  principal  and  interest  due  thereon,  at  the  time  of  the  con- 
version.(^')  The  price  at  which  goods  are  sold  at  a  sheriff's  or  consta- 
ble's sale  is  not  necessarily  the  measure  of  damages  in  trover,  if  the 
sale  be  wrongful ;  but  where  the  plaintiff  is  an  assignee,  as  lie  must  have 
sold  the  goods  if  they  h^  come  to  him,  juries  are  often  induced  to  find 
a  verdict  for  no  more  than,  the  sum  at  which  the  sheriff  actually  sold.(A) 
And  where  the  property  of  a  party  is  sold  under  illegal  process,  and  the 
sum  demanded  is  raised  by  a  bid  of  an  agent  of  such  party,  who  pur- 
chases for  the  benefit  of  his  principal,  and  pays  for  the  same  with  the 


(c)  Anth.  N.  P.  R.  94.  Yid.  4  Moore,  fpeciiied  time,  where  the  price  it  paid 
12.    1  Stark  287.  in  adTance.    7  Cowen,  681.    But  Vid. 

(d)  2  Stark.  R.  S17.  5  Wen.  895,  by  the  Chancellor. 

(c)  2  Caines'  Cas.  in  Error,  216.    2  (g)  14  John.  128.    Aoth.  N.  P.  166. 

John.  280.    8  id.  446.     1  Car.  &  Payne,  (A)  5  Bbney,  457. 

625.    Vid.  20  Wen.  91.  (t)  1  Bam.  &  Aid.  59. 

(/)  8  Cowen,  82.    The  same   rule  ( i')  S  Campb.  477. 

prevailt  in  an  action  for  the  non-delivery  (k)  8  Car.  k  Payne«  844. 
of  goods  contracted  to  be  delivered  at  a 
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money  of  his  principal,  the  measure  of  damages,  in  an  action  of  trespass, 
is  the  amount  of  the  bid  and  interest,  and  not  the  value  of  the  property 
8oId.(i) 

Where  property  is  wrongfully  taken^  the  subsequent  sale  of  it  under 
an  execution  in  favor  of  the  wrongdoer^  will  not  save  the  party  from  an- 
swering in  damages  to  the  full  value  of  the  property.  Perhaps  if  the 
execution  were  in  favor  of  a  third  person  against  the  owner^  that  fact 
might  be  shown  in  mitigation  of  damages.(m) 

If  a  box  of  clothes,  packed  by  the  party's  own  hand,  be  sent  by  a  car- 
rier and  lost;  in  an  action  to  recover  the  value,  the  justice  or  jury  should 
give  the  fair  value  of  it  in  damages,  although  what  particular  articles  the 
box  contained  cannot  be  proved.(n) 

If  by  the  negligence  of  A.,  on  building  his  house  adjoining  that  of  B., 
the  house  of  B.  is  thrown  down,  A.  is  liable  only  for  such  sum  in  dama- 
ges as  was  the  value  of  the  old  house,  and  not  the  whole  expense  of 
building  a  new  one.(o) 

In  an  action  for  encroaching  on  the  plaintiff's  wharf  or  landing, 
the  rule  of  damages  is  the  current  value  of  the  landing,  during  the  time 
of  the  encroachment,  (v) 

In  an  action  against  a  sheriff  for  an  escape  from  mesne  process,  (and, 
by  parity,  ag&inst  a  constable  for  an  escape  from  a  warrant,)  the  plaintiff 
is  entitled,  prima  faciei  to  recover  his  whole  demand,  as  it  stood  against 
the  original  defendant ;  and  it  lies  with  the  defendant  in  the  action  for 
the  escape,  to  show  that  the  plaintiff's  damage  is  less  than  his  whole 
debt,  by  proving  the  inability  of  the  defendant  to  pay.  And  it  seems, 
that  if  the  original  defendant  has  property  at  the  time  of  the  escape,  the 
plaintiff  is  entitled  to  recover  the  whole  value  of  such  property,  as  dam« 
ages  in  the  action  for  an  escape,  if  it  do  not  exceed  the  debt  due  from  the 
one  who  escaped,  with  the  costs  of  the  action  from  which  he  escaped. 
This  is  upon  the  presumption  that  the  confinement  of  the  defendant 
would  have  coerced  the  appropriation  of  such  property  to  the  payment 
of  the  debt.(ti))  The  same  rule  would  probably  prevail  in  case  of  a 
false  return,  or  neglect  to  arrest. (x)  And  where  an  attorney  neglects  to 
defend  a  suit  in  which  he  is  retained,  and  in  consequence  thereof,  judg- 
ment by  default  is  obtained  against  his  client,  he  is,  prima  facie^  liable  to 
the  amount  of  the  whole  recovery.(y)    And  so,  by  parity,  where  an  offi< 


/(I)  9  Wen.  36.  (w)  9  John.  300.    Vid.  also  17  Wen. 

(m)  21  id.  394.  543. 

(n)  2  Car.  &  Payne,  613.  {x)  Vid.  Ld.  Raym.  1411. 

(o)  Peake'g  Add.  Cat.  15.  Cy)  7  Bing.  418.    1  Bam  &  Adolpb. 

(«)  Anth.  N.  P.  85.  415. 
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cer  neglects  to  arrest,  &c.,  or  makes  a  false  service  and  retom  of  pro* 
cess,  by  which  a  party  is  thrown  in  default.  In  these  cases,  however,  the 
defendant  may  mitigate  the  damages,  by  showing  that  a  debt  was  dae, 
that  there  was  no  defence  to  the  action,  &c.  Sui.(z) 

In  an  action  on  the  case  for  wrongfully  taking  a  horse  and  wagon 
belonging  to  the  plaintiff,  from  the  possession  of  a  third  person  to  whom 
they  had  been  let,  and  using  them,  damages  are  recoverable  for  the  time 
spent  and  expenses  incurred  in  searching  for  the  property,  provided  such 
damages  are  specially  claimed  in  the  declaration.(a) 


Section  IV. 

OF  DAMAOES  IN  REFERENCE  TO  THE  TIME  WHEN  THE  ACTION  IS 
COMMENCED,  AND  THE  FORM  OF  PROCEEDING  IN  THE  SAME. 

We  have  before  seen  that  the  plaintiff  can  recover  no  more  damages 
than  he  claims  by  bis  declaration.(&)  If  the  jury  find  more,  be  must  re- 
linquish the  excess  ;(c)  and  this  must  be  done  before  the  justice  renders 
judgment ;  if  not  done  till  afterwards,  it  is  too  late  to  save  the  judgment 
from  a  reversal  for  tbe  error.  (J)  So,  where  the  jury  find  damages  for 
the  defendant,  when  he  is  entitled  to  none  ;  as  where  no  set  off  is  claim- 
ed or  allowable ;  the  defendant  may  remit,  and  the  justice  may  strike 
out  the  damages  found,  and  give  judgment  for  the  defendant,  gener- 
ally, (e)  This  is  the  rule  at  common  law ;  but  it  is  also  provided  by 
statute,  that  when  a  balance  is  found  in  favor  of  a  party,  either  by  the 
verdict  of  a  jury,  or  upon  a  hearing  before  the  justice,  exceeding  the  sum 
for  which  a  justice  is  authorized  to  give  judgment,  such  party  may  remit 
and  release  the  excess,  and  may  take  judgment  for  the  residue.  Yid.  2 
R.  8.  177,  §  126. 

It  is,  moreover,  a  general  rule,  that  the  plaintiff  cannot,  in  a  personal 
actbn,  (and  this  kind  of  action  alone  is  cognizable  before  a  justice,)  recov- 
er any  damages,  except  those  which  arose  before  the  commencement  of 
tbe  suit(/)    But  wfaMsrever  a  duty  is  incurred,  pending  the  suit,  incident 


(ir)  Id.    Yid.  10  Coon.  R.  1.    Vid.        (d)  Vid.  4  John.  414.    2  Str.  1110. 
who  20  Wen.  321.  2  W.  Blac.  1900. 

(a)  20  Wen.  228.  (e)  4  John.  414. 
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1800.  (/)  10  Co.  116, 117. 
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tO|  or  growing  out  of  the  cause  of  action  for  which  the  suit  is  brought, 
for  which  no  satisfaction  can  be  had  by  a  new  suit,  such  duty  shall  be 
included  in  the  judgment  to  be  given  in  the  action  already  depending. 
Thus,  in  an  action  of  <utttfiipn^  for  principal  and  interest,  the  latter  should 
be  brought  down  to  the  time  of  the  judgment,  the  interest  being  a  mere 
accessary  to  the  principal,  for  which  no  separate  action  will  \\e.(jg)    But 
when  a  new  action  will  lie  for  any  duties  or  demands  arising  since  ac- 
tion brought,  they  cannot  be  included  in  the  first  suit.    Thus,  in  an  ac- 
tion of  covenant  for  the  non-payment  of  rent,  if  any  rent  fall  due  after  ac- 
tion commenced,  it  must  be  made  the  subject  of  a  subsequent  suit    And 
in  trespass,  and  indeed,  in  torts  generally,  new  actions  may  be  brought 
as  often  as  new  bjuries  and  wrongs  are  repeated,  and  hence  damages 
ought  to  be  assessed  only  up  to  the  time  of  the  wrong  complained  of.  (A) 
Upon  this  principle  it  is,  that  where  the  plaintiff  declares  that  the  de- 
fendant enticed  away  his  servant,  by  which  he  lost  his  service,  from  such 
a  time,  (before  the  commencement  of  the  suit,)  to  such  a  day,  (after  the 
commencement  of  the  suit,)  and  judgment  is  given  for  the  plaintiff,  gen- 
erally, without  distinguishing  that  damages  are  allowed  for  the  time  only 
which  preceded  the  commencement  of  the  suit,  such  judgment  is  errone- 
ous.(t)    And  it  is  a  general  rule,  that  where  a  declaration  claims  dam- 
ages, as  arising  from  some  matter,  either  previous  to  the  plaintiff's  hav- 
ing any  cause  of  action,  or  subsequent  to  the  commencement  of  the  suit, 
and  a  verdict  or  judgment  is  rendered  upon  such  a  declaration  for  dam- 
ages generally,  it  is  erroneous ;  for  it  appears  from  the  face  of  the  pro- 
ceedings, in  such  a  case,  that  the  plaintiff 's  whole  claim  was  allowed,  or 
if  it  was  not  so  allowed  in  fact,  it  is  impossible  to  know  this,  from  any 
thing  appearing  in  the  verdict  or  judgment,  by  which  the  damages  are 
a8sessed.( j)    To  remedy  this,  the  jury  who  give  their  verdict,  or  the 
justice  who  gives  judgment  for  the  damages,  may,  in  such  verdict  or 
judgment,  state  specially,  that  damages  are  given  only  for  the  particular 
time  allowable. 


(g)  3  Burr.  1086,  7.    3  John.  229. 
(Jl)  3  Burr.  1097. 


(i)  2  Saund.  169. 

(;)  Yid.  2  Williami'  Saund.  171. 
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Section  V. 

OF  ASSESSING  THE  DAMAGES,  WHERE  THERE  ARE  SEVERAL  DEFEN- 
DANTS. 

If  several  defendants  are,  in  the  same  action,  charged  with  a  joint 
wrong,  and  all  are  found  guilty,  the  damages  must  be  joint,  and  one  can- 
not be  found  guilty  in  so  much  damages,  and  another  in  another  ;(k)  for, 
in  such  case,  we  have  seen  that  the  act  of  one  defendant  is  the  act  of 
all  ;{l)  and  is  not,  therefore,  susceptible  of  severance ;  and  this  is  the  rule, 
even  if  the  defendants  sever  in  pleading,  or  one  suffer  judgment  by  de* 
fault,  if  there  be  but  one  trespass,  of  which  both  are  found  goilty  ;(m) 
and  if  the  piaintifF  collect  the  whole  damages  of  one,  that  one  cannot 
compel  the  others  to  contribute.(n)     But,  it  was  held  in  one  ease,  that 
if  a  party  recover  damages,  in  case,  against  one  of  two  joint  coach  proprie- 
tors for  an  injury  sustained  by  the  negligence  of  their  servants,  such  pro- 
prietor may  maintain  an  action  against  his  co-proprietor  for  contribution, 
if  he  prove  that  he  was  not  present  when  the  accident  occurred.  (0)  Where 
there  are  several  defendants,  one  or  more  of  whom  join  issue,  and  the  others 
either  confess  the  action,  generally,  thus  leaving  the  damages  to  be  assessed, 
or  where  they  demur  and  have  judgment  against  them,  or  do  not  plead  at 
all,  so  that  no  issue  is  joined  as  to  them  ;  in  this,  or  the  like  cases,  where 
a  jury  is  demanded  for  trial,  the  damages  should  still  be  assessed  all  at 
one  time,  and  the  venire  should  run  in  these  words,  "  as  todl  to  try  the 
issue  joined^  as  to  enquire  of  the  damages^  between  James  Jacks&a^  ptam- 
tiff^  and  A.  B.  C.  D.  and  E.  defendants.^    In  such  cases  the  jury,  where 
those  who  plead  are  acquitted,  may,  in  an  action  for  a  tort,  assess  dam- 
ages against  the  others.    And  it  is  the  nature  of  a  tort,  that  one  defend- 
ant may  be  found  guilty,  and  another  acquitted,  according  to  the  truth  of 
the  case,  excepting  the  instance  noticed  ante,  810.    But  this  is  generally 
otherwise  in  assumpsit,  covenant  and  other  actions,  sounding  in  contract, 
where  the  plea  of  one,  if  found  true,  shall  acquit  all,  even  though  the 
others  do  not  plead,  or  where  they  have  judgment  pass  against  them  up- 
on demurrer ;  for,  in  these  cases,  the  pica  generally  goes  to  the  whole 


(Jk)  Vid.  2  Williams'  Saund.  171.    5        (m)  6  Cowen,  313. 
Burr.  2790.    6  T.  R.  199.  (n)  8  T.  R.  186. 

(I)  Ante,  946.  (o)  2  Can*.  &  Payne,  417. 
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cause  of  action.  Yet  to  this  there  are  exceptions,  as  where  one  pleads 
the  insolvent  act,  bankraptcy,  infancy,  or  other  defence  merely  personal 
in  its  nature,  (p)  Here,  though  the  plea  be  found  true,  it  is  a  defence 
strictly  confined  to  the  person  who  pleads  it ;  and  does  not  go,  like  de- 
fences in  most  other  cases,  to  destroy  the  right  of  action  in  respect  to  all 
the  defendants.  (;)  And  in  actions  for  a  wrong,  the  justice  or  jury  may 
find  one  defendant  guilty  of  the  trespass  at  one  time,  and  the  other  at  an- 
other ;  or  one  of  them  guilty  of  part  of  the  trespass  or  trover,  and  the  other 
of  another ;  or  some  guilty  of  the  whole  trespass,  and  the  others  guilty  of 
part  only ;  in  all  which  cases,  several  damages  are  to  be  assessed,  (r) 


(p)  3  Caia«8,  4.    2  John.  279.  5  id.        (r)  Vid.  Grab.  Prac.  2d  ed.  320,  and 
160.  cases  there  cited. 

(q)  Vid.  Bac.  Abr.  tit.  Daiiia^es,(d)  4. 
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Of  Jradgmeiit« 


A  justice  having  no  power  to  arrest  a  judgment  or  award  a  new 
trial,(a)  the  next  subject  I  shall  consider  is  the  different  kinds  of  judgment 
he  is  to  give  upon  the  various  matters  litigated  before  him,  premising, 
however,  that  in  whatever  language  or  form  the  judgment  may  be  given, 
the  law  will,  notwithstanding,  consider  what  should  have  been  the  judg- 
ment in  the  given  case,  and  ascribe  the  proper  effect  to  it,  whether  it  be 
worded  or  conceived  in  proper  form  or  not. (6)  Thus,  where  a  justice 
waHcd  the  four  days,  and  then  gave  judgment  of  nonsuit  against  the 
plaintiff*,  not  having  a  right  so  to  do,  the  supreme  court  considered  it  the 
same  as  though  a  judgment  on  the  merits  had  been  rendered,  and  held  it 
a  bar  to  another  8uit.(c)  So,  where  no  judgment  was  rendered  by  the 
justice  on  the  verdict  of  a  jury,  the  supreme  court  considered  what  ought 
to  be  done  in  this  respect,  as  done,  overlooking  this  lack  of  form,  and 
making  the  verdict  a  bar  to  a  subsequent  Buit.(d)  And  so,  by  parity 
of  reasoning,  where  a  final  judgment,  as  on  the  merits,  is  given,  when  it 
ought  to  be  a  nonsuit,  &c.,  it  can  only  have  the  effect  of  a  nonsuit,  what- 
ever  the  magistrate  may  call  it. 

It  is  then  material  to  consider  the  different  kinds  of  judgment,  in  order 
to  determine  their  nature  and  operation  only ;  without  regard  to  the  form 
of  their  entry,  which  is  seldom  preserved  in  practice  among  the  pro- 
ceedings of  the  justice,  except,  perhaps,  when  he  sets  it  forth  in  a  return 
to  a  writ  of  certiorari. 

Judgments  are  the  sentence  of  the  law,  pronounced  by  the  court  upon 
the  matter  contained  in  the  record.  This  record  is  drawn  up  with  a 
good  deal  of  formality  in  the  higher  courts,  and  sets  forth  the  pleadings^ 
continuances,  jury  process,  verdict,  judgment,  &c.,  and  though  the  form 


(a)  2  John.  181.  (c)  11  John.  457.   10  Wen.  619.  Ttd. 

(6)  10  Wen.  619,  622.  ante,  726,  878,  902. 

(d)  2  John.  181,  191. 
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is  hardly  known  in  a  justice's  court,  yet  the  substantial  rules  of  proceed- 
ing  therein,  rest  upon  the  same  principles  as  in  the  highest  courts  of  com- 
mon law.  These  judgments  are  of  five  sorts.  1.  Where  the  facts  are 
confessed  by  the  parties,  and  the  law  determined  by  the  court ;  as  in 
case  of  judgment  upon  demurrer.  2.  Where  the  law  is  admitted  by  the 
parties,  and  the  facts  disputed ;  as  in  case  of  judgment  upon  a  verdict^  or 
the  finding  of  facts  by  the  justice.  3.  Whore  both  the  fact,  and  the  law 
arising  thereon  are  admitted  by  the  defendant,  which  is  the  case  of  a 
judgment  by  confessicn ;  default^  properly  speaking,  being  inapplicable 
to  a  justice's  court,  (e)  4.  Where  the  plaintiff  is  convinced  that  either 
the  facts,  or  law,  or  both,  are  insufficient  to  support  his  action,  and  there- 
fore abandons  or  withdraws  his  prosecution,  which  is  the  case  in  judg- 
ments upon  a  nonsuit  or  retraxit^  &c. ;  or,  5,  and  lastly,  where  from  some 
facts  elicited  upon  the  trial,  or  some  proceedings  taken  by  either  of  the 
parties,  the  justice's  jurisdiction  ceases,  as  in  the  case  of  a  judgment  of 
discontinuance^  upon  its  appearing  that  the  justice  is  a  material  witness, 
or  that  the  amount  of  the  claims  of  both  parties  exceeds  $400,  &c. 

The  judgment,  though  pronounced  or  awarded  by  the  justice,  is  not 
his  determination  or  sentence,  but  the  determination  or  sentence  of  the 
law.  It  is  the  conclusion  that  naturally  and  regularly  follows  from  the 
premises  of  law  and  fact  which  stand  in  the  syllogistic  form,  noticed 
ante,  834,  while  speaking  of  demurrers  and  issues.(/)  This  judgment 
cannot  be  rendered  on  Sunday,  although  the  verdict  of  a  jury,  empanel- 
ed before  Sunday  commenced,  may  be  received  on  that  day.(g') 

1.  Suppose  the  defendant  demurs  to  my  whole  declaration,  or  to  any 
single  count  of  my  declaration,  and  I  join  in  demurrer;  the  justice  gives 
K  judgment  that  my  declaration  or  count  is  sufficient^  or  insufficient  in 
law  ;  if  there  be  an  issue  of  fact  upon  some  of  the  counts,  he  gives  a  sep- 
arate judgment  upon  the  count  demurred  to,  that  it  is  sufficient  or  insuf- 
ficientf  and  then  goes  on  to  try  and  decide  the  issue  of  iact,  thus  render- 
ing two  separate  judgments  in  the  cause  ;  and  so,  if  any  other  pleading 
in  the  cause  be  demurred  to^  or  one  pleading  questioned  by  demurrer, 
and  the  other  taken  issue  upon,  as  to  the  fact ;  for  all  the  issues,  both  of 
law  and  fact,  must  be  disposed  of  by  the  proper  judgment 

2.  Several  issues  of  fact  may  also  be  joined  in  a  cause,  upon  different 
counts,  or  upon  different  pleas,  on  some  of  which  a  verdict  or  judgment 
may  pass  for  the  plaintiff,  and  upon  some  for  the  defendant ;  as  where 


Vid.  ante,  878.  (f  ^  15  John.  119.    Ante,  493. 

And  vid.  3  BK  Comro.  395,  6. 
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several  different  pleas  are  interposed  to,  and  issues  joined  upon,  difierent 
counts  in  the  declaration. 

It  is  provided  by  statute,  that  judgment  for  the  defendant,  with  costs, 
shall  be  rendered  whenever  a  trial  has  been  had,  and  it  be  found  by  ver- 
dict, or  by  the  decision  of  the  justice,  that  the  plaintiff  has  no  cause  of 
action  against  the  defendant ;  and  if  upon  the  trial  of  the  cause,  or  upon 
an  ex  parte  hearing,  in  those  cases  where  it  may  be  had  upon  the  defend- 
ant's failing  to  appear,  a  sum,  in  debt  or  damages,  shall  be  found  in  favor 
of  the  plaintiff,  then  judgment  shall  be  rendered  against  the  defendant  for 
such  debt  or  damages,  and  the  costs.  (A) 

There  is  no  such  thing  in  a  justice's  court,  as  a  judgment  by  default 
against  the  defendant.  His  absence  at  the  return  day  of  the  process,  or 
at  the  adjourned  day,  is  not  construed  into  a  confession  of  any  thing. 
But  the  justice  must,  in  such  case,  first  waiting  for  the  plaintiff  to  appear, 
(which  is  essential,)  (t*)  proceed  at  the  very  place  mentioned  in  the  pro- 
cess^(J)  or  appointed  by  the  adjournment,(i)  and  hear  the  proofs  and 
allegations  of  the  plaintiff,  and  determine  the  same  in  the  same  manner  as 
if  an  issue  were  joined.(Z)  And  in  one  case,  where  it  did  not  appear  in 
the  return  to  a  certiorari,  that  the  summons  contained  any  time  or  place 
of  appearance,  judgment  was  for  this  reason  reversed.(»i)  Where  the 
defendant,  however,  neglects  to  appear  at  the  return  day  of  the  process, 
and  the  justice  has  adjourned  the  cause  to  another  day,(n)  the  defendant 
is  then  precluded  from  giving  any  evidence  on  his  part,  except  in  mitiga- 
tion of  damages,  and  this  he  may  do  at  any  time  before  the  cause  is 
finally  submitted,  but  he  has  no  right  to  introduce  or  prove  any  matter 
which  would  be  the  proper  subject  of  a  plea.  But  the  defendant  will  be 
permitted  to  plead,  if  he  appear  on  the  return  day  of  process,  before  ad- 
journment, or  after  adjournment,  if  the  plaintiff  be  present  in  court,  or  at 
any  time  before  the  closing  of  the  plaintiff's  case,  if  he  proceed  to  trial  on 
the  return  day.(o)  And  where  an  issue  has  been  joined,  and  the  cause 
adjourned,  if  the  defendant  appear  at  the  adjourned  day,  at  any  time  be- 
fore the  cause  is  finally  submitted,  though  the  trial  may  have  progressed, 
and  the  plaintiff  may  have  closed  his  case,  yet  he  may  go  into  his  full  de- 
fence upon  the  issue  joined,  the  same  as  though  he  had  appeared  in  the 
first  instance,  (p)  And  in  a  late  case  it  was  held  that  a  justice  might,  in 
his  discretion^  upon  termsy  permit  a  defendant  to  come  in  and  plead,  who 


(fc)  2  R.  S.  176,  §  120,  1.  (m)  17  Wen.  517. 

i)  9  John.  140  ;  and  vid.  ante,  634,5.    (n)  11  John.  69. 

;•)  1  John.  Cas.243.  12  John.  417.     (o)  12  Wen.  150.  15  John.  86. 

k)  1  Cowen,  112. 
({)  2  R.  S.  173,  §  92. 
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did  not  appear  on  the  return  of  a  sumnions  personally  served,  but  sub- 
sequently appeared  on  the  day  to  which  the  cause  was  adjourned  at  the 
request  of  the  plaintiflr.(9) 

3.  Judgments  by  confession.  The  following  are  the  provisions  of  the 
revised  statutes  in  relation  to  judgments  by  confession,  (r)  A  justice 
of  the  peace  may  enter  a  judgment,  by  confession  of  the  defendant,  in 
any  case  where  tlie  debt  or  damages  confessed,  shall  not  exceed  two 
hundred  and  fifty  dollars,  with  such  stay  of  execution  as  may  be  agreed 
oh  by  the  parties  interested  in  such  judgment.  No  confession  shall  be 
taken,  or  judgment  rendered  thereon,  unless  the  following  requisites  be 
complied  with:  1.  The  defendant  must  personally  appear  before  the 
justice :  2.  The  confession  shall  be  in  writing,  signed  by  the  defendant, 
and  filed  with  the  justice :  3.  If  the  judgment  be  confessed  for  a  sum 
exceeding  fifty  dollars,  the  confession  shall  be  accompanied  by  the  affida- 
vit of  the  defendant  and  plaintiff,  stating  that  such  defendant  is  honestly 
and  justly  indebted  to  the  plaintiff  in  the  sum  named  in  such  aflSdavit, 
over  and  above  all  just  demands  which  he  has  against  him^  and  that  such 
confession  is  not  made  or  taken  with  a  view  to  defraud  any  creditor. 
Every  judgment  confessed  without  a  compliance  with  the  above  provis- 
ions, is  void  as  against  all  persons,  except  a  purchaser  in  good  faith  of 
any  goods  or  chattels,  lands  or  tenements,  under  such  judgment,  and  ex- 
cept the  defendant  making  such  confession. 

The  above  statute  does  not  demand  the  appearance  of  the  plaintiff,  as 
one  of  the  requisites  to  be  complied  with,  in  order  that  the  judgment 
rendered  upon  the  confession  shall  be  valid :  and  the  want  of  such  ap- 
pearance can  not  be  taken  advantage  of  by  the  defendant,  at  least,  he 
having  by  his  confession,  waived  any  right  he  may  have  had  to  object  on 
that  account.  And  the  plaintiff  is  probably,  in  such  case,  bound  by  the 
judgment,  only  so  far  as  he  expressly  or  impliedly,  (by  leaving  with  the 
justice  a  statement  of  his  demand,)  authorized  him  to  receive  a  confession, 
and  enter  judgment.  He  would  not,  at  least,  in  case  of  a  confession  for 
a  less  sum  than  was  his  due,  be  bound  to  receive  it  in  satisfaction  of  his 
whole  debt.(«) 

The  statute  is  probably  applicable  to  all  confessions,  whether  made 
after  suit  commenced^  or  voluntarily,  without  process.  There  is  nothing 
in  its  language,  at  least,  to  negative  such  an  inference^  nor  has  there  been 
since  the  passage  of  the  act,  any  decision  defining  the  extent  of  its  oper- 
ation.     The  safer  course  will  therefore  be,  to  follow  strictly  the  requisites 


(g)  21  Wen.  454.    And  vid.  ante,        (r)  2  R.  S.  176,  §  113,  114, 115. 
848,  526  to  531.  («)  Vid.  ante,  584,  5. 
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of  the  statute ;  as  well  where  the  confession  is  made  after  suit  commen- 
ced, as  in  cases  of  voluntary  appearance  before  the  justice.  The  con- 
fession ought,  in  strictness,  to  say  whether  the  damages  confessed  arose 
upon  tort  or  contract,  in  order  that  the  justice  may  know  whether  the 
execution  to  be  issued  on  the  judgmenty  should  contain  a  clause  authori- 
zing an  arrest. 

Form  of  confession  of  judgment 

To  Ransom  Cook^  Esquire,  one  of  the  justices  of  the  peace  of  the 
county  of  Saratoga. 

I  do  hereby  confess  judgment,  on  a  demand  arising  upon  contract,  (or 
tort)  in  favor  of  John  Doe,  for  the  sum  of  Jlfty  dollars  dami^es,  (or, 
"  debf*)  besides  costs,  and  authorize  you  to  enter  judgment  against  me 
accordingly.  Dated  at  Saratoga  Springs,  in  said  county,  the  1st  day  of 
December,  1840. 

Jakss  Jacxsor. 
In  presence  of 

Ransom  Cook,  Justice. 

If  the  debtor  consent  to  the  issuing  of  execution  within  the  time  limi- 
ted by  statute,  he  should  add  at  the  end  of  the  above  confession,  ^  and 
consent  that  execution  issue  immediately^*  or,  *'  after  twenty  days/*  accor- 
ding to  the  time  agreed  on.  The  confession  should  be  for  a  specific 
sum.  A  judgment  entered  on  such  a  sum  as  A.  and  6.  should  award, 
is  bad,  the  confession  being  made  before  the  award  is  declared; 
for  a  justice  has  no  power  to  enter  a  confession  for  an  uncertain  and  un- 
liquidated amount,  (f)  But  a  confession  for  the  amount  of  a  note  descri- 
bed, so  as  to  be  capable  of  being  identified,  or  for  a  sum  to  be  ascertained 
by  calculation,  would  probably  be  good.(f<)  A  confession  for  such  a  de- 
mand as  the  plaintiff  shall  present  to  the  justice  is  revocablci  at  any  time 
before  judgment  entered  thereon.(v) 

Affidavit  where  confession  is  for  a  sum  exceeding  j^iy  dollars. 

Saratoga  County,  ss  :  We  John  Doe  and  James  Jackson^  the  parties 
named  in  the  foregoing  (or  anneoced)  confession  of  judgment,  bebg 
duly  sworn,  severally  say,  that  the  said  James  Jackson^  is  honestly  and 
justly  indebted  to  the  said  John  Doe^  in  the  sum  of  one  hundred  dollars. 


I 


0  4  John  423.  («)  3  John.  147 

u)  Vid.  £dw.  Ti«at  dd  ed.  115. 
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over  and  above  all  just  demands,  which  the  said  James  Jackson  has 

against  the  said  John  Doe,  and  that  the  above  (or,  annexed)  confession 

is  not  made  or  taken  with  a  view  to  defraud  any  creditor. 

John  Doe. 

Jambs  Jackson. 
Subscribed  and  sworn  before  me,  this 
1st  day  of  December,  1840. 

Ransoh  Cook,  Justice. 

This  affidavit  should  be  taken  by  the  justice  before  whom  the  confes- 
sion is  made,  and  by  no  other  officer ;  and  if  there  are  more  than  one 
plaintiff  or  defendant,  it  should,  in  strictness,  be  made  by  all  of  them; 
though  perhaps  this  is  not  necessary  in  all  cases.  (?£;)  Within  the  prin- 
ciple of  the  case  of  Cornell  v.  Cook,(a:)  it  would  probably  be  regular 
under  the  statutes  now  in  force,  for  a  creditor,  having  a  demand  ex- 
ceeding fifty  dollars,  to  take  from  his  debtor  several  confessions,  each 
for  a  sum  less  than  fifty  dollars,  to  the  full  amount  of  his  claim,  and  thus 
avoid  the  necessity  of  making  the  affidavit  required  by  the  statute. 

4.  Judgment  of  nonsuit,  with  costs,  is  to  be  rendered  against  a  plain- 
tiff in  the  following  cases:  1.  If  he  discontinue  or  withdraw  his  action : 
2.  If  he  fail  to  appear  on  the  return  of  any  process  within  one  hour  after 
the  same  was  returnable :  3.  If,  after  an  adjournment,  he  fail  to  appear 
within  one  hour  after  the  time  to  which  the  adjournment  shall  have  been 
made :  4.  If  he  become  nonsuited  on  the  trial :  5.  If  he  shall  not  ap- 
pear on  the  coming  in  of  the  jury  to  hear  their  verdict.  (^) 

We  have  seen  how  far  the  rule  requiring  the  justice  to  nonsuit  the 
plaintiff,  if  he  fail  to  appear  within  the  time  prescribed  by  the  process  or 
adjournment,  has  been  relaxed. (z)  When  the  justice  should  nonsuit  him 
for  insufficiency  of  evidence,  and  at  what  time  he  should  voluntarily  sub- 
mit to  a  nonsuit  in  case  he  elect  so  to  do  on  account  of  the  failure  of  his 
proof,  and  in  order  to  prevent  a  judgment  against  him  which  would  be  a 
bar  to  a  subsequent  action,  vid.  ante,  879,  880,  896. 

5.  Judgment  of  discontinuance,  which  is  a  mere  suspension  of  the  pro- 
ceedings without  affecting  the  merits  of  the  action,  is  rendered  in  several 
cases  specified  by  statute,  as  where  a  justice  is  a  material  witness  ;(a)  or 
where  the  defendant's  set  off  exceeds  the  plaintiff's  claim  by  more  than 
fifty  dollars,  and  he  does  not  require  it  to  be  set  off  ;(6)  or  where  it  ap- 
pears on  the  trial  of  a  cause  that  the  total  amount  of  the  plaintiff's  de- 


(y)  2  R.  S.  176,  §  119. 

(«)  Ante,  526,  528,  847,  848. 


w)  Vid.  Edw.  Treat.  3d  ed.  115. 
x)  7  CJowen,  310. 


(o)  2  R.  S.  176,  §  118,  and  vid.  ante, 
266. 
(6)  2  R.  S.  167,  §  53.  Ante,  745,  746. 
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mand  and  defendant's  set  off  exceeds  four  hundred  dollars  ;(c)  or  where 
a  question  of  title  to  land  arises  from  the  plaintiff's  own  8howing.(d)  lo 
all  these  instances,  except  the  first,  the  judgment  is  for  the  defendant 
with  costs.  There  are  other  cases  where  the  proceedings  are  discon* 
tinned,  but  where  no  judgment  is  rendered  against  either  party  for  dam- 
ages or  costs,  as  where  the  defendant  interposes  a  plea  of  title  ;(e)  or  the 
justice,  after  the  issuing  of  process,  discovers  his  relationship  to  one  of  the 
parties ;(/  )  or  where  he  is  absent  on  the  day  of  trial  ;(§-)  and  other  instan- 
ces which  have  been  noticed  in  the  preceding  pages  under  their  several 
heads. 

The  judgments  we  have  been  considering,  are,  generally,  final,  and 
may  be  pleaded  in  bar  to  a  new  action  brought  to  litigate  the  same  mat- 
ter over  again,  (ft)  The  only  exceptions  which  occur  to  me  are,  a  judg* 
ment  rendered  against  the  plaintiff  upon  demurrer,  for  some  defect  in  his 
pleading ;  or  upon  a  plea  in  abatement ;  or  judgment  of  nonsuit,  or  non 
pros  ;  or  discontinuance,(^)  It  is  only  where  the  cause  is  decided  upon 
the  merits  of  the  controversy  that  the  judgment  is  a  bar  ;  thus,  where  a 
party  fails  by  misconceiving  his  action ;  or  by  suing  as  executor  when  he 
was  administrator;  or  on  account  of  defects  in  pleading ;  or  temporary  per- 
sonal disability,  as  infancy  or  the  like  ;  or  because  the  debt  was  not  due 
at  the  commencement  of  the  suit,  and  for  other  similar  causes  which  are 
sufficient  to  throw  the  cause  out  of  court,  but  do  not  affect  the  foundation 
of  the  action,  the  judgment  rendered  against  the  plaintiff  is  no  bar  to  a 
second  suit.(^')  But  where  a  cause  has  once  been  submitted  to  a  justice 
or  jury  and  passed  upon  by  them,  it  is  a  bar  to  a  subsequent  action, 
whether  a  judgment  ever  be  entered  on  the  verdict  or  not,  if  the  cause  be 
tried  by  a  jui*y  ;  or  whether  the  justice,  if  the  cause  be  submitted  to  him, 
ever  give  a  judgment  upun  it  or  not.  And  the  particular  form  of  the 
judgment  will  not  vary  its  effect,  as  where  the  verdict  was  no  cause  of 
action  in  one  case,  and  in  another  the  justice  gave  judgment  of  nonsuit 
after  the  submission  of  the  cause,  the  proceeding  was  held  a  bar.(&) 
But  the  justice^s  docket  cannot  be  contradicted,  by  parol  evidence,  to 
show  that  the  cause  was  decided  upon  the  merits,  when  the  docket  shows 
a  judgment  of  nonsuit.  (Z) 

Again,  judgments  arc  either  interlocutory  or  final, 

1.  //<?er/ocMtory  judgments,  arc  such  as  are  given  upon  some  plea  or 


(c)  2  R.  S.  167, 

{d)  2  R.  S.  168, 

(e)  Ante,  826. 

(/)  Ante,  877. 

(g)  Ante,  528. 

(A)  Vid.  ante,  724.  727. 


54.  Ante,  746. 
63.  Ante,  819. 


21  Wen.  63. 


(i)"  Vid.  6  John.  199. 
( j)    Vid.  Co  wen   &  Hill's  Notes  to 
Phil.  Ev.  834,  5,  6. 
(fc)  Ante,  726.    10  Wen.  519. 
(I)  7  Wen.  108. 
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proceeding,  which  is  only  intermediate,  and  does  not  finally  determine 
or  complete  the  suit.  Thus,  upon  a  plea  in  abatement,  if  the  plaintiff 
take  issue  thereupon,  and  it  is  found  in  his  favor,  the  judgment  is  final, 
that  he  recover. (m)  But  if  an  issue  of  nul  tiel  record  be  found  against 
the  defendant  upon  a  plea  in  abatement  \{n)  or,  if  the  plaintiff  demur  to 
the  defendant's  plea  in  abatement  ;(o)  or  the  defendant  demur  to  the 
plaintiff's  replication  thereto,  and  in  either  case,  the  iasue  in  law,  is  de- 
cided in  favor  of  the  plaintiff,(/>)  judgment  of  respondeat  ouster^  that  is 
that  the  defendant  answer  overt  is  given,  in  v^hich  case  he  must  plead  de 
novo.  It  is  easy  to  observe,  that  the  judgment  here  given,  is  not  final, 
but  merely  interlocutory ;  for  there  are  afterwards  further  proceedings 
to  be  had,  when  the  defendant  hath  put  in  a  further  answer.(^)  But  a 
judgment  in  favor  of  the  plaintiff,  on  an  issue  of  fact  joined  upon  a  plea 
in  abatement,  in  a  justice's  court,  is  final,  and  even  shuts  out  the  defend- 
ant's set  off.(r) 

2.  Final  judgments  are  such,  as  at  once  put  an  end  to  the  action,  by 
declaring,  that  the  plaintiff  has  either  entitled  himself  or  has  not,  to  re- 
cover the  claim  he  sues  for,{s) 

In  all  cases  of  final  judgment,  rendered  by  a  justice,  it  is  peremptory, 
and  collectable  of  the  proper  goods  and  chattels  of  the  defendant,  or  the 
plaintiff.  Even  where  the  plaintiff  sued  as  administrator,  and  the  de- 
fendant overbalanced  him  in  the  suit  by  a  set  off  against  his  intestate,  it 
Was  formerly  held  that  the  judgment  was  collectable  of  the  plaintiff's  proper 
goods,  and  not,  as  at  common  law,  of  the  goods  of  his  intcstate.(/)  But  it  is 
now  provided  by  statute  that  whenever  a  set  off  is  established  in  a  suit 
brought  by  executors  or  administrators,  the  judgment  shall  be  against 
them  in  their  representative  capacity,  and  sliall  be  evidence  of  a  debt  es- 
tablished, to  be  paid  in  the  course  of  administration,  but  execution  shall 
not  issue  thereon,  until  directed  by  the  surrogate  who  granted  letters  tes- 
tamentary or  of  administration. (ti) 

In  cases  where  a  plaintiff  is  nonsuited,  discontinues  or  withdraws  his 
action  ;  and  where  judgment  shall  be  confessed  ;  and  in  all  cases  where 
a  verdict  is  rendered,  or  the  defendant  is  in  custody  at  the  time  of  hear- 
ing the  cause,  the  justice  must  forthwith  render  judgment,  and  enter  the 
same  in  his  docket.    In  tW  other  cases  he  must  render  judgment,  and  en- 


Cm)  2  Saund.  210,  n.  8.  1  East,  544.        (q)  3  Bl.  Comm.  396,  7. 

2  Wils.  368.  CO  12  John.  205. 

(n)  1  John.  Ca8.  396.  Coleman,  98,        (9)  3  Bl.  Comm.  396,  7. 

8.  C.  (I)  10  John.  366,  and  vid.  1  John.  Cas. 

(o)  2  Saund.  210,  n.  3.  1  Bac.  Abr.    228. 

30.    2  Wils.  368.  (u)  2  R.  S.  167,  §  56. 

(p)  1  East,  542. 
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ter  the  same  in  hit  docket,  within  four  days  after  the  cause  shall  bare 
been  submitted  to  him  for  his  final  deci8on.(v)  And  in  no  case  can  a 
a  justice  amend  his  judgment  after  he  has  entered  and  declared  it,  though 
he  have  committed  a  clerical  error  in  the  computation  of  the  amount(u7) 
The  four  days  in  which  a  justice  shall  render  judgment  are  to  be  com- 
puted according  to  the  rules  laid  down,  ante  262, 3,  excluding  the  day  of 
trial ;  and  if  the  fourth  day  thereafter  is  Sunday,  judgment  must  be 
rendered  the  day  preceding,  (x) 

It  is  the  duty  of  a  justice,  on  the  demand  of  any  person  in  whose  favor 
he  may  have  rendered  a  judgment  for  above  twenty  five  dollars,  exclu- 
sive of  costs,  to  give  a  transcript  of  such  judgment,  together  with  the 
original  bond  of  security  for  stay  of  execution,  if  there  be  such  bond  ;  and 
from  the  time  of  filing  such  transcript  and  bond,and  the  docketing  of  such 
judgment  in  the  office  of  the  county  clerk,  such  judgment  shall  be  a  lien 
upon  the  land  of  the  defendant  within  the  county,  in  the  same  manner 
and  with  like  effect  as  if  it  had  been  rendered  in  the  court  of  common 
pleas ;  and  may  in  the  same  manner  be  discharged  and  cancelled,  (y) 

The  statute  requires  every  justice's  docket  to  contain,  1.  The  titles  of 
nil  causes  commenced  before  him  :  2.  The  time  when  the  first  process 
was  issued  against  the  defendant,  and  the  particular  process  issued : 
3.  The  time  when  the  parties  appeared  before  him,  either  without  pro- 
cess, or  upon  the  return  of  process :  4.  Where  the  pleadings  are  made 
orally,  a  concise  statement  of  the  declaration  of  the  plaintiff,  the  plea  of 
the  defendant,  the  further  pleadings  of  the  parties,  if  any,  and  the  issue 
joined :  5.  Every  adjournment,  stating  on  whose  motion,  and  to  what 
time  and  place :  6.  The  issuing  of  a  venire,  stating  at  whose  request, 
and  the  time  and  place  of  its  return :  7.  The  time  when  a  trial  was 
had,  the  names  of  the  jurors  returned  summoned,  who  did  not  appear, 
and  the  fines  imposed  on  them,  if  any  :  8.  The  names  of  the  jurors  who 
appeared,  and  of  the  jurors  who  were  sworn  ;  the  names  of  the  witnesses 
sworn  at  the  request  of  either  party,  staling  at  whose  request,  the  objec- 
tions, if  any,  made  to  the  competency  of  a  witness,  and  the  decision  there- 
on :  9.  The  verdict  of  the  jury,  and  when  received :  10.  The  judg- 
ment rendered  by  the  justice,  and  the  time  of  rendering  the  same : 
11.  The  time  of  issuing  execution  and  the  name  of  the  officer  to  whom 
delivered ;  and  if  issued  upon  the  application  of  any  party,  before  the 
time  when  the  same  should  regularly  issue,  such  fact  shall  be  noted,  and 


(t>)  2  R.S.  177,  §  124. 10  Wend.  519.        («)  7  Cowcn,  147. 
19  Id.  371.  (y)  2  R.  S.  177,  §  127,  8.     Vid.  post, 

(w)  18  Wend.  558.  Execution. 
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the  nature  of  the  proof  given :  12.  The  return  of  every  execution,  and 
when  made  ;  and  every  renev?al  of  an  execution  made  by  hioa,  \¥ith  the 
date  of  such  renewal:  13.  The  fact  of  his  having  given  a  transcript  of 
the  judgment,  to  be  filed  in  the  clerk's  office,  and  the  time  when  the  same 
was  given :  14.  The  fact  of  a  certiorari  having  been  brought  on  any 
judgment  rendered  by  him,  and  the  time  of  the  service  of  the  same : 
15.  The  fact  of  an  appeal  having  been  made  from  any  judgment  render- 
ed by  him,  and  the  time  when  made.(2)  The  above  items  are  to  be  en- 
tered  under  the  title  of  each  cause  to  which  they  relate,  and  in  addition, 
the  justice  may  enter  any  other  proceeding  before  him  in  the  cause, 
which  he  may  think  useful,  (a) 

The  following  forms  will  give  the  justice  some  idea  of  the  manner  in 
which  his  docket  should  be  kept. 

Form  of  entries  in  the  docket  where  the  cause  is  tried  by  a  jury, 

James  Jackson 

vs. 
Richard  Roe. 


Jan.  1st,  1841,  summons  issued,  returnable  13th  inst.  1 
P.  M.  at  my  office.  Jan.  13th,  summons  returned,  personally  served  by 
Geo.  C.  Loomis,  const,  on  the  2nd.  inst.  fees,  12|  cts.  Jan.  13th.  Parties  ap- 
pear— plff.  by  F.  Hoag,  who  swears  to  his  authority.  Plff.  declares 
against  the  defl.  in  assumpsit,  for  goods,  wares  and  merchandize,  sold  by 
plff.  to  deft,  at  his  request,  at  Saratoga  Springs,  in  1840 — claims  950 
damages.  Defl.  pleads  the  general  issue  and  gives  notice  of  set  off  for 
goods,  &c.  sold  to  plff.,  money  lent,  paid  out,  had  and  received — claims  a 
balance  of  950.  On  motion  and  oath  of  defendant,  cause  adjourned  to 
20lh  inst.,  1  P.  M.,  at  my  office.  Issued  venire  at  plff 's  request,  return- 
able at  the  time  and  place  last  mentioned.  Jan.  20th,  parties  appear 
and  proceed  to  the  trial  of  the  cause.  The  following  jurors  returned 
summoned  upon  the  venire,  by  Greo.  C.  Loomis,  const,  viz.  Robert 
M'Donnell,  Peter  V.  Wiggins,  Horace  Fonda,  Daniel  Snyder,  Clement 
Winston,  Joel  Clement,  Luther  Munger,  Joshua  T.  Blanchard,  James 
M.  Marvin,  Samuel  C.  West,  Ezra  Hall  and  Washington  Putnam,  of 
whom  all  appeared  except  the  three  first  named.  The  six  last  named 
sworn  as  jurors  to  try  the  cause.  John  Doe,  James  Smith  and  John 
Brown  sworn  as  witnesses  for  the  plaintiff.  Thomas  Noakes  sworn  as  a 
witness  for  the  defendant.    John  Styles  offered  as  a  witness  on  the  part 


t 


z)  2  R.  S.  195,  §  243.  (6)  9  Cowen,  233.   6  Wend.  215,  S. 

a)  Id.  196,  §  244.  Vid.  ante,  926,  7.    C.  and  Vid.  9  Cowen  182. 
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of  the  plfi^— objected  to  by  the  deft,  on  the  ground  of  interest  and  rejected. 
After  hearing  Uie  testimony,  the  jury  retired  under  the  charge  of  Geo.  C. 
Loomis,  const,  duly  sworn  for  that  purpose,  and  found  a  verdict  in  favor 
of  the  plfT.  for  t,en  dollars  damages,  which  was  received  on  the  day  last 
mentioned.   Whereupon  I  immediately  returned  judgment  for 

Damages,        •  10,00 
Costs,  4,00 

•14,00 
Jan.  20th.    Execution  issued  to  Geo.  C.  Loomis,  const,  on  the  oath 
of  plfT.  that  he  will  be  in  danger  of  losing  his  judgment  by  waiting  30 
days,  slating  circumstances  which  are  satisfactory  to  me.    Jan.  28th,  ex- 
ecution returned  satisfied. 

Form  of  entry  of  judgment  by  confession  for  less  than  iifly  dottars, 

John  Doe 

vs, 

Richard  Roe. 


Jan.  1st,  1841,  Parties  appear  and  judgment  entered 
against  the  deft,  on  a  demand  arising  upon  contract,  on  his  confession 
in  writing,  for  Damages        925,00 

CosU,  47 


•26,47 


Same  for  a  sum  exceeding  J^ty  dollars. 
James  Smith 

vs. 
John    Styles. 

~  Jan.  1st  1841,  Parties  appear  and  judgment  entered 

against  the  deft,  on  a  demand  arising  upon  contract,  on  his  confession  in 
writing,  accompanied  by  the  affidavit  of  the  defendant  and  plaintiff,  as 
required  by  the  statute,  for 

Damages,        $250,00 
Costs,  62 


•250,62 


It  is  not  necessary  to  make  a  literal  transcript  or  copy  of  all  the  pro- 
ceedings in  the  cause,  as  entered  in  the  docket,  in  order  to  make  the 
judgment,  when  filed  and  docketed  with  the  county  clerk,  a  lien  upon 
land.  The  following  form  was  held  sufficient  under  the  old  act,  which 
was  substantially  similar  to  the  statute  now  in  force.  (6) 


(6)  9  Cowen,  233.    6  Wea.  213,  S.  a    And  vid.  9  Gowen,  182. 
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OimiDA  COUNTT — JUSTICI'S  CoURT. 

Jesst  Hills       \ 

V.  V  March  24,  1820. 

Daniel  Gridley.   ) 

Judgment  rendered  for  plaintiff  for  the  Bum  of  949  64 

Costs, 1  18 


•50  82 
Costs  of  copy  to  be  added. 
I  certify  the  above  to  be  a  true  copy  of  a  judgment  on  record  in  my 
office.    Dated  April  3d,  1820. 

S*AMUEL  Wetmore,  Just.  of  Pcoce. 

But  the  better  plan,  is  to  make  a  full  and  literal  copy  of  the  docket,  and 
add  a  certificate  in  the  following  form : 

Saratoga  County,  ss.  I  certify  that  the  above  is  a  transcript  from 
my  docket.    Dated  December  2d,  1840. 

Rak soM  Cook,  Justice. 

This  transcript,  may  be  made  after  the  expiration  of  the  justice's  term 
of  office  ;(c)  and  is  good,  although  in  bad  English,  if  intelligible  in  its  es- 
sential parts  i{d)  and  although  it  does  not  show  on  its  face  that  the  jus- 
tice  had  jurisdiction ;  for  the  transcript  is  prima  facie  evidence  of  that 
fact,  and  of  the  otherwise  regular  rendition  of  the  judgment,  (e)  If  the 
justice  refuse  to  give  a  transcript,  a  mandamus  will  lie  against  him.(/) 
After  the  filing  of  the  transcript,  all  ^'control  over  the  judgment,  on  the 
part  of  the  magistrate,  ceases  ;{g)  and  where  a  transcript  had  been  filed 
and  execution  issueci  thereon,  the  allowance  of  an  appeal  on  the  judgment, 
was  held  to  operate  as  a  supersedeas.  (A) 

The  provisions  of  the  statute  in  relation  to  making  justices'  judgments 
a  lien  upon  land,  do  not  probably  apply  to  judgments  rendered  in  suits 
commenced  by  attachment,  where  the  defendant  is  not  personally  served 
with  the  attachment  or  summons,  and  does  not  appear ;  for  it  is  provided, 
that  in  that  case,  the  judgment  is  only  presumptive  evidence  of  indebted- 
ness, and  may  be  repelled  by  the  defendant,  and  that  no  execution  issued 
thereon  shall  be  levied  upon  any  other  property  than  such  as  was  seized 


n 


c)  8  W6D.  893.  (/)  8  Cow6n,  133. 

y)  7  id.  368.  (g)  2  R.  S.  182,  §  162. 

(«}  6  id.  666.  9  Cowen,  182.  Id.  233.   (A)  2  Oowen,  506. 
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under  the  tttachment.(t)  And  it  is  doubtful  whether  an  action  will  lie 
on  a  judgment  in  a  suit  commenced  by  attachmenti  until  the  attached 
property  is  exhausted  by  execution,  (j) 

In  relation  to  judgments  against  joint  debtors,  it  is  provided  by  statute 
that,  if  process  shall  have  been  issued  against  two  or  more  persons 
jointly  indebted,  and  shall  have  been  personally  served  updn  either  of  the 
defendants,  the  defendant  who  may  have  been  served  with  process,  sbaO 
answer  to  the  plaintiff;  and  the  judgment,  in  such  case,  if  rendered  in 
favor  of  the  plaintiff,  shall  be  against  all  the  defendants,  in  the  same  nnui- 
ner  as  if  all  had  been  served  with  process ;  such  judgment  shall  be  con- 
clusive evidence  of  the  liability  of  the  defendant  who  was  personally 
served  with  process  in  the  suit,  or  who  appeared  therein ;  but,  against  ev- 
ery other  defendant,  it  shall  be  evidence  only  of  the  extent  of  the  plain- 
tiff's demand,  after  the  liability  of  such  defendant  shall  have  been  estab- 
lished by  other  evidence.(JE)  We  have  already  remarked  upon  this  stat- 
ute, ante,  497,  8, 9. 

All  judgments  bear  interest  from  the  time  of  their  rendition,  and  if 
rendered  on  contract,  the  interest  may  be  collected  in  the  execution ;  bol 
if  rendered  for  a  tort,  it  is  only  recoverable  by  action  on  the  judgment«(/) 


(i)  2  R.  S.  208,  §  298.  Vid.  Pnc.  Di-  (k)  2  R.  S.  176,  7,  §  122,  8. 

lections  under  Non.  Imp.  Act,  Pamph.  (/)  3  W  en.  496«    2  R.  S.  288,  §  9  12 

p.  28,  9.  Wea.  101.    Ante,  1001. 

O)  20  Wen.  148. 


CHAPTER  3fIII. 


Of  tlie  CMtik 


Thb  judgment  being  determioed  on,  in  the  mind  of  the  justice,  the  next 
fliibject  in  the  order  of  consideration,  will  be  the  costs  of  the  suit*  It  is 
provided  by  statute,  that  whenever  a  judgment  shall  be  rendered  by  a 
justice  against  a  party,  it  shall  be  with  the  costs  of  suit ;  but  the  whole 
amount  of  all  the  items  of  such  costs,  (except  charges  for  the  attendance 
of  witnesses  from  another  county,)  shall  not,  in  any  case,  exceed  five  dol- 
lars.(m)  Costs  are  not  given  to  a  defendant  upon  judgment  in  his  favor  on 
a  plea  of  misnomer,  nor  upon  the  discontinuance  which  follows  the  defend- 
ant's putting  in  a  plea  of  title,  but  are  given,  where  a  question  of  title  arises 
from  the  plaintiff's  own  showing,  (n)  So,  costs  are  not  given,  where  judg- 
ment of  discontinuance  is  rendered  by  reason  of  the  justice  being  a 
material  witnes&(«)  And  wherever  there  is  no  judgment  rendered 
against  either  party,  but  a  mere  discontinuance  of  proceedings;  as  where 
the  justice  is  absent  at  the  day  of  trial,  or  discontinues  the  suit  on  account 
of  his  relationship  to  one  of  the  parties,  each  party  pays  his  own  costs. 
If  the  plaintiff  be  found  indebted  to  the  defendant,  or  the  defendant  to 
the  plaintiff,  judgment  is  to  follow,  in  favor  of  the  successful  party,  for  the 
debt  or  damages,  and  costs ;  and  in  all  cases  where  a  debt  or  damages 
are  recoverable,  costs  are  given  of  course,  without  regard  to  the  nature 
of  the  action,  or  the  character  in  which  the  parties  sue  or  are  sued.(p) 

The  costs  here  spoken  of,  and  for  which  judgment  is  given,  are  the 
costs  which  the  prevailing  party  is  entitled  to  recover,  according  to  the 
statute,  taking  no  notice  of  the  costs  of  the  losing  party.(<7)  But  no  judg- 
ment will  be  reversed,  on  account  of  any  fees  having  been  improperly  al- 
lowed by  the  justice  ;(r)  nor  because  the  total  amount  of  costs  exceeded 


»  2  R.  S.  177,  §  126.  (p)  2  R.  S.  176,   §  120,  1.    1  John, 

^n)  Id.  168,  §  61,  63 ;  513,  §  80.  817,  per  Kent.  C.  J. 

>)  2  R.  S.  176,  §  118.    Laws  of  1888,  (g)  Penning,  on  Sm.  Cauies,  181. 

p.  232,  §  1.  (r)  2  R.  S.  185,  §  184. 
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five  dollars  ;{s)  the  remedy  by  the  party  who  has  paid  them  being  by 
action  against  the  party  who  has  received  them,  in  which  he  may  recover 
the  amount  of  the  fees  improperly  paid,  with  interest.  (/) 

As  to  the  effect  that  a  tender,  cither  before  or  after  suit  bronghty  or 
the  payment  of  money  into  court,  has  upon  the  question  of  costs,  rid, 
ante,  789,  791,  793,  809,  812,  813,  814. 

The  plaintiff,  sometimes,  is  entitled  to  recover  double  or  treble  costs  ^ 
and  formerly,  whenever  a  statute  gave  him  double  or  treble  damages,  be 
was  entitled  to  have  his  costs  doubled  or  trebled,  though  the  statute  said 
nothing  of  the  costs,  by  that  name  or  title.  An  example  of  this,  was  in 
the  act  concerning  trespasses  on  land.(tt)  But  now,  whenever  a  plain- 
tiff is  entitled  to  recover  double  or  treble  the  damages  assessed  in  his  fa- 
vor, he  can  recover  only  single  costs  in  such  suit,  except  in  cases  other- 
wise specially  provided  for  by  law.(t;)  Double  and  treble  costs  are  also 
many  times  to  be  taxed  for  the  defendant,  and  particularly  in  actioos 
against  officers,  and  officers  or  others,  acting  under  the  authority  of 
some  statute,  as  mentioned  ante,  698,  n.  (l)(t^)»  as  well  as  in  many  cases 
scattered  through  the  statute  book,  by  particular  provision ;  as  officers 
of  the  militia,(x)  Sec.  &c.  Double  and  treble  costs  were  formerly  un- 
derstood to  mean  the  costs  of  the  party,  literally  doubled  or  trebled ;  but 
double  costs  are  now  defined  to  be,  the  amount  of  the  party's  costs,  and 
one-half  in  addition ;  and  treble  costs  are  common  costs,  with  three-^ 
fourths,  or  seventy-five  per  cent  in  addition,  (y)  It  is  decided,  also,  thai 
a  party,  in  order  to  be  entitled  to  double  or  treble  costs,  must  recover  up- 
on the  whole  record,  and  where  one  issue  is  found  for,  and  another  against 
him,  he  is  entitled  to  single  costs  only.(z)  In  courts  of  record,  double  or 
treble  costs  are  only  allowed  upon  motion  to  the  court  ;(a)  and  an  appNca* 
tion  to  the  justice 'is  probably  necessary  at  the  time  of  the  trial  or  the  ren- 
dition of  judgment,  in  order  to  entitle  a  party  to  collect  double  or  treble 
costs.  Double  or  treble  cost^,  when  recovered,  belong  to  the  party,  and 
not  to  the  officers  of  the  court,  or  witnesses,  or  jurors.  (6)  But  where 
the  party  in  the  process,  for  acting  under  which  an  officer  was  sued,  in- 
demnified the  officer,  or  assumed  the  defence  of  the  suit,  he,  and  not  the 
officer,  was  held  to  be  entitled  to  double  costs,  (c)  Where  an  officer  is 
sued  jointly  with  another,  and  they  plead  jointly,  the  officer  is  entitled  to 


(«)  21  Wen.  805.  19  id.  351.  (x)  9  R.  S.  317,  §  6. 

(0  2  R.  S.  193,  §  230.  (y)  Id.  512,  §25.  9. Wen.  443. 

(u)  1  R.  L.  of  1813»  p.  525.  8  John.  («)  12  Wen.  285. 

342.  14  id.  328.  (a)  4  id.  216. 

(«)  2  R.  S.  512,  §  24.  (h)  2  R.  8.  512,  §  26. 

(w)  And  vid.  id.  512,  §  25.  13  Wen.  (c)  6  Wen.  297. 
280. 
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single  costs  only,  although  judgment  be  in  favor  of  both ;  but  where  they 
sever  in  their  defence,  and  plead  separatelyt  the  officer,  in  case  judgment 
goes  in  his  favor,  is  entitled  to  his  double  co8ts.(<0 

The  foUovring  are  the  fees  for  services  as  allovred  by  the  revised  stat- 
utes.(e) 

Justices*  Fees. 

Summons, -        -        -        -90  09 

(In  a  judgment  against  the  defendant,  no  more  than  two 
summonses  and  the  service  of  two  summonses  shall  be  in- 
cluded in  the  costs.) 

Warrant, ..*•-  12j 

Attachment,  or  Execution, 19 

Each  adjournment,  except  such  as  shall  be  made  by  the  jus- 
tice, without  the  motion  of  either  party,      •        -        -        -  09 

Subpcena, •  06 

Administering  each  oath, oQ 

Filing  every  paper  required  to  be  filed  with  him,    ...  03 
(But  no  fee  shall  be  allowed  for  filing  any  written  decla* 
ration,  plea,  or  other  written  pleading,  or  for  filing  any  pro* 
cess  issued  in  any  cause.) 

Venire, 19 

Swearing  a  jury, 12^ 

Entering  a  judgment, 25 

Transcript  of  a  judgment, 25 

Every  bond  or  other  written  security,  if  drafted  by  the  justice,  25 

Return  to  a  writ  of  certiorari,(/) 2  00 

Return  to  an  appeal,(  1) 75 

WrrNESSBs'  Fees. 

Every  witness    subpoenaed    and  attending   from   the    same 

county,  for  each  day's  attendance, 12 J 

Every  witness  attending  from  out  the  county,  for  each  day,  25 

Constables'  Fees. 

Serving  a  warrant  or  summons, 12^ 

Copy  of  every  summons  delivered  on  request,  or  left  at  the 
dwelling  of  the  defendant  in  his  absence,    ....  09 


(d)  2  Cowen,  426.    6  John.  109.    1        (e)  2  R.  S.  192,  §  228. 


Hall'i  Sup*r  Court  R.  421. 


/)  Id.  184.  §176. 
1)  2  R.  S.  1^,  §  190. 
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SerriDg  an  attachment, SO 

Copj  of  an  attachment  and  of  the  inTentory  of  the  propertj 
seized,  left  at  the  last  residence  of  the  defendant,         .        «  M 

Senring  an  execution,  for  every  dollar  collected  to  the  amount 

of  fifty  dollars, 05 

Every  dollar  collected  over  fifty  dollars,     .        -        -        .  02f 

Every  mile  going  only,  more  than  one  mile,  when  serving  a 
summons,  warrant,  attachment,  or  execution,  (to  be  comput- 
ed  from  the  place  of  the  abode  of  the  defendant,  or  where 
he  shall  be  found,  to  the  place  where  the  precept  is  return- 
able,)        06 

Notifying  a  plaintifi*  of  the  service  of  a  warrant,      ...  12^ 

Going  to  the  plaintiflf's  residence,  or  where  such  notice  was 

served,  for  every  mile  more  than  one,         ...  06 

Summoning  a  jury, 60 

JuROBs*  Fees. 

Each  juror  attending  to  serve  as  such,  although  not  sworn,  00 

Each  juror  attending  and  trying  a  cause,        ....  12 J 

Other  Fees. 

To  a  constable,  or  other  person,  for  serving  a  subpoena,  for  each 

witness  served, 12^ 

(But  no  allowance  shall  be  made  in  any  judgment,  for  ser- 
vice upon  more  than  four  witnesses  in  any  cause.) 
The  same  fees,  and  no  others,  are   allowed  to  sheriiTs,  for  serving  ex- 
ecutions issued  by  the  clerk  of  the  court  of  common  pleas,  upon  the 
judgment  of  a  justice,  as  are  allowed  to  constables  in  like  cases.(^) 

The  constable  is  entitled  to  his  poundage  upon  an  execution,  though 
he  merely  levy  on  property,  and  the  parties  compromise  without  a  sale ; 
and  although  the  property  levied  on  was  covered  with  liens  previous  to 
the  judgment,  to  an  amount  exceeding  its  value  :(A)  the  fees  to  be  com- 
puted according  to  the  amount  of  property  levied  on ;  but  not  where  he 
has  levied  on  property,  and  returned  that  it  remains  on  his  hands  f<Mr 
want  of  buyers  ;  to  entitle  him  to  fees,  he  must  levy  the  money,  except 
where  he  is  prevented  by  the  act  of  the  plaintifi'or  the  operation  of  law : 
in  the  former  case  he  may  recover  his  fees,  though  he  have  levied  only, 


{g)  2  R.  8.  198,  §  2».  (*)  I  Gainst,  IM.  17  Wen.  14.    9  id. 
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and  not  8old.(t)  And  he  it  entitled  to  his  full  fees  immediately,  on 
the  defendant's  body.(  j)  But  where  he  has  not  actually  served  the  exe- 
cution, by  a  levy  or  arrest,  and  a  compromise  or  payment  is  made  be- 
tween the  parties,  of  which  he  has  notice,  of  course,  nothing  is  due  to 
him,  for  he  has  done  nothing  officially.  The  constable  cannot  charge 
mileage  for  service  of  process  on  each  of  several  defendants,  where  they 
all  reside  at  the  same  place.(A:) 

A  justice  is  not  liable  to  be  sued  by  a  witness  for  his  fees,  although  he 
may  have  received  them.  The  witness  should  look  to  the  party  sub- 
pcsnaing  him,  and  the  justice  is  accountable  over  to  ihe  party.  In  the 
witness'  action  against  the  party,  he  can  recover  the  statute  fees  only, 
and  nothing  more,  even  though  he  be  a  foreign  witness.  (2) 

Under  the  statute  of  costs  relating  to  courts  of  record,  it  is  the  con- 
stant practice  to  tax  fees  for  those  prospective  services  ordinarily  neces- 
sary in  the  perfecting  and  collection  of  the  judgment ;  such  as  the  record^ 
execution  and  return  of  the  same,  all  of  which  are,  however,  deducted  on 
settling  the  judgment,  provided  they  are  not  afterwards,  in  fact,  perform- 
ed.(m)  And  this  is  the  only  way,  in  a  justice's  court,  in  which  the  plain- 
tiff  can  recover  his  full  costs ;  for  the  judgment  for  costs  can  never  be 
increased  to  meet  the  sbusequent  services,  by  any  act  of  the  justice*  Ac- 
cordingly, the  fees  for  those  services  which  must,  in  all  probability,  be  per- 
formed, ought,  doubtless,  to  be  taxed  prospectively.  Thus,  fees  for  the 
execution  in  all  cases,  and  the  oath  to  procure  the  execution,  where  it  is 
necessary  to  be  sworn  out^  the  clerk's  fees,  and  fees  for  a  transcript, 
where  the  judgment  may  be  made  a  lien  on  real  estate,  &g.,  are  proper 
subjects  of  taxation  within  this  rule ;  and  I  do  not  see  how  the  statute, 
authorising  the  party  to  recover  his  costs,  can  be  carried  into  effect  in 
any  other  way. 

Where  a  judgment  of  nonsuit  is  rendered  by  the  justice,  but  no  costs 
awarded,  it  is  incapable  either  of  affirmance  or  reversal ;  and,  on  certio- 
rari, the  supreme  court  will  give  no  judgment  one  way  or  the  other.(n) 
But  it  is  otherwise,  where  any  costs  are  awarded ;  f<M-  in  the  latter  cassb 
a  certiorari  will  lie.(o)  *" 

— M^— — ^^  ^M_ \-.     .  1  ■■■■■II       ■■        rn- ' ■ ■  -       ■  ^ 

ft)  2  Cowen,  421.  (m)  2  R.  S.  542,  6  10. 

J)  6  John.  262.  (n)  2  John.  8. 

>)  1  Wen.  104.  (o)  Id.  0. 

0  14  lohn.  857.  Ants,  861. 


CHAPTER  XIV. 


Of  staying  Pirocee4iiivi« 


A  justice  has  no  authority  or  discretion  to  stay  proceedings  in  a  cause, 
or  dismiss  the  suit,  where  the  plaintiff  has  been  nonsuited  in  a  suit  brought 
for  the  same  cause  of  action,  because  the  costs  of  the  former  action  are 
unpaid.(j)) 

But  whtsre  judgment  is  obtained  before  a  justice,  against  the  sheriff, 
for  a  negligent  escape  from  the  jail  liberties,  where  a  bond  for  the  liberties 
has  been  given,  the  justice  may  stay  the  proceedings  in  the  cause,  until 
the  defendant  has  a  reasonable  time  to  proceed  by  suit  against  the  bail.  (9) 

This  should  be  on  application  and  oath  of  the  defendent,  or  some  per- 
son in  his  behalf,  acquainted  with  the  facts,  and  had  better  be  an  affida- 
vit in  writing,  stating  the  grounds  of  the  motion,  due  notice  being  given 
to  the  opposite  party,  that  the  application  will  be  made.  Or,  it  may  be 
on  oath  administered,  to  make  true  answers  to  such  questions  as  shall  be 
putf  touching  the  propriety  of  staying  proceedings  in  the  cause.  It  should 
appear,  on  oath,  how  much  the  penalty  of  the  bond  amounts  to,  in  order 
to  determine  the  length  of  time  necessary  to  collect  it,  which  depends  on 
the  question  whether  it  be  collectable  in  a  justice's  court,  or  only  in  a 
court  of  record.  If  in  a  justice's  court,  the  time  for  collection  would,  of 
course,  be  shorter  than  in  a  court  of  record.  Should  the  justice,  how- 
ever, on  the  first  motion,  fail  to  allow  sufficient  time,  he  could  extend  it 
on  another  application,  always  requiring  the  defendant  to  exercise  due 
diligence,  according  to  the  course  of  the  court  in  which  he  sues. 

If  the  plaintiff  is  not  present  when  the  defendant  makes  his  applica- 
tion, he  should  draw  up  his  affidavit,  swear  to  it  before  the  magistrate 
who  tried  the  cause,  serve  a  copy  of  it  on  the  opposite  party,  with  notice 
of  the  time  and  place  of  the  motion  to  stay  proceedings,  for  such  time 
as  the  justice  shall  direct.    This,  in  the  supreme  court,  would  be  a  four- 

(p)  10  John.  863.  (q)  2  R.  S.  866,  §  62.    9  John.  869. 
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day  notice.  He  should  then  make  affidavit  of  having  served  the  copy 
and  notice,  before  the  same  justice,  or  prove  it  by  parol  before  the  jus- 
tice, on  the  day  of  the  motion,  unless  the  party  appears  and  admits  the 
service,  and  the  justice  will  then  determine  what  time  the  proceedings 
are  to  stay,  unless  good  cause  is  shown  against  the  motion  by  the  oppo* 
site  party. 

In  Mclntire  v.  Woods,  Sheriff  of  Washington,(r)  a  judgment  was  ob- 
tained against  the  defendant,  in  the  supreme  court,  in  August  term,  1809. 
In  February  term,  1810,  application  was  made  to  stay  proceedings,  till 
November  term  following.  This  would  give  the  sheriff  a  chance  for  a 
trial  at  the  Washington  circuit  in  June,  1810,  a  judgment  at  the  follow- 
ing August  term,  and  an  execution  against  the  property  of  the  bail,  re- 
turnable at  the  next  November  term,  to  which  time  the  court  stayed  the 
proceedings. 

Now,  in  this  case,  had  the  bail,  when  the  circuit  arrived,  put  over  the 
cause  on  affidavit,  to  the  circuit  of  the  next  year,  no  doubt  the  supreme 
court  would,  on  anew  application,  have  stayed  proceedings  to  November 
term  of  the  next  year;  so  that  the  time  must  depend  on  the  circumstances 
of  each  case,  to  be  considered  by  the  justice. 


(r)  5  John.  357. 
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CHAPTER  XV. 


m  JExecntioii. 


Section  I. 


OF  THE  FORM  OF  AN  EXECUTION. 


The  form  of  the  execution  is  prescribed  by  the  statute,  (a)  If  issued 
upon  a  judgment  rendered  on  a  demand  arising  upon  contract  express  or 
implied,  or  on  any  other  judgment  founded  upon  contract,  whether  issued 
by  a  justice  or  by  the  county  clerk,  the  clause  authorizing  an  arrest 
should  not  be  inserted,  unless  it  is  proved  by  the  affidavit  of  the  person 
in  whose  favor  the  execution  issues,  or  that  of  some  other  person,  to  the 
satisfaction  of  the  clerk  or  justice:  1.  That  the  person  against  whom  the 
same  shall  issue,  had  not  resided  in  this  state  for  the  space  of  thirty  days 
immediately  preceding  the  commencement  of  the  suit,  upon  which  such 
judgment  was  rendered,  or  immediately  preceding  the  rendition  of  such 
judgment,  if  the  same  was  rendered  upon  confession  without  process : 
or,  2.  That  such  judgment  was  for  the  recovery  of  money  collected  by 
any  public  officer :  or,  3.  For  official  misconduct  or  neglect  of  duty :  or, 
4.  For  damages  for  misconduct  or  neglect,  in  any  professional  employ- 
ment.(l) 


(1)  Vid.  Sen.  Laws  of  1831,  p.  403,  §  90.  The  act  of  1840,  vid.  Sets.  Lawi  of 
1840,  p.  120,  repeals  so  much  of  the  act  of  1831,  as  declares  that  the  proTisiom  in 
the  first  section  thereof,  shall  not  extend  to  any  person  who  shall  not  have  been  a 
resident,  &c.  The^rs^  section,  referred  to  in  the  repealing  act,  is  in  these  words: 
'<  No  person  shall  be  arrested  or  imprisoned  on  any  civil  process,  issuing  oat  of 
any  court  of  law,  or  on  any  execution  issuing  out  of  any  court  of  equity,  in  any 
suit  or  pit>ceedinf  instituted  for  the  recovery  oTany  money  due  upon  any  judgment 
or  decree,  founded  upon  contract;  or  due  upon  any  contract,  express  or  implied,  or 
for  the  recovery  of  any  damages  for  the  non-penormance  of  any  contract.''  The 
next  section  contains  the  clause  declaring  that  the  first  section  mall  not  extend  to 
any  person  who  shall  not  have  been  a  resident,  ftc.    The  section  which  autboriaEes 

(a)  2  R.  8. 17B,  §  181. 


>^ 
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Farm  of  affidaint  to  obtain  an  execution  authorizing  an  arrest^  under 

the  non-imprisonment  act. 

Justices'  Court. 

James  Jackson  \ 

vs.  >     Ransom  Cook,  Esq.  Justice. 

Richard  Roe.  ) 

Sabatoga  Countv,  88 :  James  Jackson^  plaintiff  in  the  above  entitled 
cause,  (or,  John  Doe^)  being  duly  sworn,  says,  that  the  judgment  in  the 
said  cause,  was  rendered  for  money  collected  by  the  defendant,  as  a  con- 
stable of  the  town  of  Saratoga  Sprtngs,  in  said  county :  (or,  for  the  offi- 
cial misconduct  or  neglect  of  duty,  of  the  said  defendant,  as  a  constable, 
dec :— or,  for  damages  for  the  misconduct  or  neglect  of  the  said  defen- 
dant, as  an  attorney  at  law :  or,  that  the  said  defendant  had  not  resided 
in  this  state  for  the  space  of  thirty  days  immediately  preceding  the  com- 
mencement of  this  suit ;  or,  immediately  preceding  the  rendition  of  the 
judgment  in  this  cause,  which  judgment  was  rendered  upon  confession, 

without  process.) 

Jambs  Jackson,  or^ 

John  Doe. 

Sworn,  this  7th  day  of  December, 
1840,  before  me. 

Ransom  Cook,  Justice  of  die  Peace^  or 

A.  Smith,  Clerk  of  Saratoga  County. 

FORM   OF   execution. 

Town  of  Saratoga  Sfrirgs,  ) 
Saratoga  County,  ) 

To  any  constable  within  said  county.  Greeting  :  Whereas  judg- 
ment against  Richard  Roe,  defendant,  for  the  sum  of  ten  dollars  dama- 
ges, (or,  debt,)  and  two  dollars  and  sixteen  cents  costs,  in  favor  of  James 
Jackson,  plaintiff,  was  rendered  by  and  before  me,  the  undernamed  jus- 


the  clause  of  arrest  to  be  inserted  in  justices'  executions,  in  cases  of  non-residence, 
has  no  connexion  with,  or  reference  to  the  first  tection  of  the  act ;  and  hence  it  is 
fair  to  presume  that  the  repealing  act  was  mereljr  inlcnc!ed  to  reach  process  issued 
from  courts  of  record,  not  executions  issued  by  justices  of  the  peace. 

It  will  be  seen  from  the  language  of  Uie  statute  cited  in  the  text,  that  the  clause 
authorizing  an  arrest,  is  to  be  omitted  only  where  the  judgment  is  rendered  upon 
contract  or  fMrior  jiidgment.  It  is  not  aplicable  to  other  cases,  and  hence  the  clause 
referred  to,  should  be  inserted  in  executions  issued  upon  judgments,  in  actions  of 
trespass,  trover,  ami  all  other  actions  for  a  tort  or  wrong,  as  well  as  in  actions  for 
a  fine  or  penalty  imposed  by  statute,  and  in  certain  cases  specially  excepted,  in 
the  section  itself.  This  clause  of  arrest,  should  not  be  inserted  in  an  execution  on 
a  judgment  for  costs  against  a  plaintiff,  where  the  action  was  such,  that  if  judgment 
had  been  rendered  in  the  plaintifi^s  favor,  A«  could  not  have  had  an  execution 
against  the  body  of  the  defendant    9  Wend.  430.    13  id.  68. 
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tiee  of  the  peace  of  the  town  aforesaid,  on  the  5th  day  of  November 
last,  at  the  town  aforesaid  :  You  are  therefore  commanded,  in  the  name 
of  the  people  of  the  State  of  New -York,  to  levy  the  said  damages  (or, 
debt,)  and  costs,  of  the  goods  and  chattels  of  the  said  Richard  Roe^  (except- 
ing such  goods  and  chattels  as  are  by  law  exempted  from  execution,) 
and  to  bring  the  money  in  thirty  days  from  the  date  hereof,  before  me«  at 
my  office,  in  the  said  town,  to  render  to  the  said  James  Jackson  :  [And  if 
no  goods  or  chattels  can  be  found,  or  not  sufficient  to  satisfy  this  execu- 
tion,  you  are  further  commanded  to  take  the  body  of  the  said  Richard 
Roe^  and  convey  him  to  the  common  jail  of  the  said  county,  there  to  re- 
main until  this  execution  shall  be  satisfied  and  paid.] 

Given  under  my  hand  at  said  town,  this  7th  day  of  December,  1640. 

Ransom  Cook,  Justice. 

Describe  the  parties  according  to  their  character,  as  directed  ante, 
456,  457.  An  execution  in  favor  of  the  defendant  is  in  the  same  form, 
inverting  the  description  of  the  parties,  by  substituting  the  word  defend" 
ant  for  plaintiffs  and  plaintiff  for  defendant.  And  where  the  defendant's 
recovery  is  for  mere  costs,  and  not  for  any  amount  of  debt  or  damages, 
as  upon  a  set-off  or  otherwise,  the  execution  should  run  for  costs  ren* 
dered  by  and  before  me,  instead  of  damages  and  costs^  or  debt  and 
costSy  &c.  The  execution  must  be  dated  on  the  day  when  it  actually  is- 
sues, and  is  to  be  made  returnable  in  ninety  days  from  date,  where  the 
judgment,  exclusive  of  costs,  exceeds  twenty  five  dollars ;  in  all  other 
cases,  it  is  to  be  made  returnable  in  thirty  days  from  date.  2  R.  S,  180, 
§  141.  If  these  directions  of  the  statute  in  regard  to  the  time  when  the 
execution  should  be  made  returnable,  are  not  strictly  adhered  to,  as  if, 
for  instance,  a  90  day  execution  should  be  made  returnable  in  30  or  60 
days,  the  execution  is  void.     Yid.  9  Wen.  336.     5  id.  276. 

It  is  provided  by  8tatute,(&)  that  on  the  demand  of  any  person  in  whose 
favor  a  justice  shall  have  rendered  a  judgment  for  above  twenty  five  dol- 
lars, exclusive  of  costs,  it  shall  be  his  duty  to  give  a  transcript  of  such  judg- 
ment, together  with  the  original  bond  of  security  for  stay  of  execution,  if 
there  be  such  bond.(c)  It  is  the  duty  of  the  clerk  of  the  county  in  which  the 
judgment  is  obtained,  to  file  this  transcript  and  bond,  in  his  office,  and  to  enter 
and  docket  the  judgment  in  a  book  to  be  by  him  keptfor  that  purpose,  noting 
therein  the  time  of  receiving  the  same.  Such  judgment,  from  and  after 
the  time  of  such  entry  and  docket,  becomes  a  lien  on  the  real  estate  of 


in  2  R.  S.  177,  §  127, 128.  (c)  For  the  form  of  the  tnoicript,  vid. 

^  ^  ante,  926, 1025. 
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the  defendant  within  the  county,  m  the  same  manner  and  with  the  like 
eflecty  as  if  such  judgment  had  been  rendered  in  the  court  of  common 
pleas ;  and  may  in  the  same  manner  be  discharged  and  cancelled.  The 
statute  further  declar(is,(d)  that  whenever  a  transcript  is  thus  filed  and 
docketed,  all  executionJs  upon  the  judgment  must  be  issued  by  the  clerk, 
under  the  seal  of  the  court  of  common  pleas ;  and  that  the  power  and 
authority  of  the  justice,  in  respect  to  such  judgment,  shall  cease.  No  ex- 
ecution can  be  issued  by  the  clerk  upon  a  judgment  thus  filed  and  dock- 
eted, until  the  expiration  of  ninety  days  after  the  time  when  the  judg- 
ment was  rendered.  The  form  of  the  execution  to  be  issued  by  the 
county  clerk  is  prescribed  by  the  statute,(e)  and  may  be  in  the  following 
language : 

Worm  of  execution  to  be  issued  by  county  clerks  where  a  transcript  has 

been  fled, 

Sabatooa.  Count  7,  ss :  The  people  of  the  state  of  New- York,  to  the 
sheriff  of  the  said  county,  Greeting  : 

We  command  you,  that,  of  the  goods  and  chattels  of  Richard  Roe^ 
in  your  county,  you  cause  to  be  made,  fifty  dollars  and  seventy  five 
cents,  which  James  Jackson^  lately  before  Ransom  Cook,  Esquire,  then  a 
justice  of  the  peace  of  the  said  county,  recovered  against  him  for  his 
damages  (or  debt)  and  costs ;  and  if  sufficient  goods  and  chattels  of 
the  said  Richard  Roe  cannot  be  found  in  your  county,  then  we  com- 
mand you  that  you  cause  the  damages  (or  debt)  and  costs  aforesaid 
tobe  madeof  the  lands  and  tenements  in  your  county,  whereof  the  said 
Richard  Roe  was  seized  on  the  25th  day  of  December,  1840,  {the  day  of  fil- 
ing the  transcript  and  docketing  the  judgment  with  the  clerk,)  in  whose 
hands  soever  the  same  may  be.  [And  for  want  of  goods  or  chattels,  lands 
or  tenements  to  satisry  this  execution,  we  command  you  to  take  the  body  of 
the  said  Richard  Roe,  and  to  commit  him  to  the  jail  of  the  said  county,  there 
to  remain  until  discharged  by  due  course  of  law  ;]  and  do  you  make  re- 
turn of  your  proceedings  hereon,  to  the  clerk  of  the  said  county,  within 
ninety  days  from  the  date  hereof. 

Witness,  Thomas  J.  Marvin,  Esquire,  first  judge  of  the  court  of  com- 
mon pleas  of  said  county,  at  the  village  of  Ballston  Spa,  the  second  day 
of  January,  1841. 

Archibald  Smith,  Clerk. 


(<0  2  R.  S.  182,  §  162, 3.  (•)  Id.  188,  §  165. 
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It  will  be  seen  that  no  direction  to  collect  interest  upon  the  jodgmentr 
is  inserted  in  either  of  the  above  forms  of  execution.  This  direction  need 
not  be  contained  in  the  body  of  the  execution,  neither  is  it  proper,  in  all 
cases,  to  collect  interest  upon  a  judgment  in  this  way. (6)  When  interest 
may  be  properly  collected  by  virtue  of  the  execution,  i.  e.  where  the 
judgment  is  rendered  on  contract  or  prior  judgmentj{c)  it  would  be  well 
for  the  justice  or  clerk  to  direct,  by  way  of  endorsement  upon  the  execu- 
tion,, that  the  constable  or  sheriff  collect  interest  This  endorsement  may 
be  in  the  following  form  : 

Endorsement  on  execution. 

The  constable  (or  sheriff,)  will  collect,  by  virtue  of  the  within  execa> 
tion,  #50  damages,  and  75  cents  costs,  with  interest  from  the  1st  day 
of  October,  1840. 

Ransom  Cook,  Justice,  or, 

A.  Smith,  Clerk  of  Sar.  County. 

In  addition  to  the  cases  in  which  the  clause  authorizing  an  arrest 
should  be  omitted  in  the  execution,  vid.  ante,  1034, 5,  note  (I,)  it  is  provid- 
ed by  statute,  that  no  female  shall  be  arrested  or  imprisoned  upon  any 
execution  issued  from  a  justice's  court. (tZ)  This  provision  probably  ap- 
plies to  executions  issued  by  the  county  clerk. 

It  is  provided  by  statute,  that  when  a  judgment  is  obtained  against 
joint  debtors,  only  part  of  whom  have  been  served  with  process,  execu- 
tion may  be  issued  in  form  against  all ;  but  the  justice  must  endorse  on 
the  execution  the  names  of  the  defendants  who  did  not  appear  in  the  suit^ 
as  were  not  served  with  process  of  warrant,  summons  or  attachment. 
This  execution  cannot  be  served  upon  the  persons  of  the  defendants 
whose  names  are  so  endorsed ;  nor  can  it  be  levied  on  the  sole  property 
of  any  such  defendant ;  but  it  may  be  collected  of  the  personal  property 
of  any  such  defendant,  owned  by  him  as  a  partner  of  the  other  defend- 
ants appearing  or  served  with  process,  or  with  any  of  them.(e) 

Under  these  provisions  of  the  statute,  in  a  suit  against  two  joint  debtors, 
although  process  was  not  served  upon  one  of  them,  yet  if  he  appear  and 
defend  the  suit,  as  he  may,  it  will  be  the  same  as  if  process  had  been 
regularly  served  upon  him,  and  execution  may  issue  against  both  without 
the  endorsement  above  required.    So,  if  the  process  be  by  summons. 


(6)  Vid.  ant6,  1001.    2  R.  S.288,  §9.        (d)  2  R.  S.  182,  §  156. 
(c)  Id.  Ibid.  (<)  2  R.  S.  179,  §  188, 189. 
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which  18  served  upon  one  personally,  and  upon  the  other  by  copy,  if  the 
latter  do  not  appear,  it  will  be  the  same  as  to  him,  as  if  it  had  not  been 
served  in  any  way.(/) 

Form  of  endorsement  on  execution  against  joint  debtors. 

The  within  named  defendant,  John  Smitht  was  not  served  with  pro- 
cesSf  and  did  not  appear  in  the  suit. 

Ransom  Cook,  Justice. 


SECTIOlf  II. 

OF  THE  RENEWAL  OF  AN  EXECUTION,  AND  OF  ISSUING  FURTHER 

EXECUTIONS. 

1.  The  Statute  provide8,(g')  that  if  any  executbn  be  not  satisfied,  it 
may,  from  time  to  time,  be  renewed  by  the  justice  issuing  the  same,  by 
an  endosement  thereon  to  that  effect,  signed  by  him,(A)  and  dated  when 
the  same  shall  be  made.  If  any  part  of  such  execution  has  been  satis- 
fied, the  endorsement  of  renewal  must  express  the  sum  due  on  the  exe- 
cution. Every  such  endorsement  renews  the  execution  in  full  force,  in 
all  respects,  for  ninety  days,  if  it  issued  on  a  judgment  for  more  than 
twenty-five  dollars,  exclusive  of  costs,  and  for  thirty  days,  in  all  other 
cases,  and  no  longer. 

The  language  of  the  statute,  as  contained  in  the  above  provision,  does 
not,  in  terms,  require  that  the  constable  should  make  a  return  upon  the 
execution,  in  order  to  warrant  the  justice  in  renewing  it.  But  the  justice 
ought  certainly  to  be  informed  whether  or  not  the  execution  which  he  is 
called  upon  to  renew,  has  or  has  not  been  satisfied  in  whale  or  in  part 
In  Wickham  v.  M iller,(t)  it  was  held,  that  a  formal  written  return  of  the 
constable,  that  no  goods,  &c.  could  be  found,  was  unnecessasy ;  that  ver- 
bal information  of  that  fact,  given  to  the  justice  by  the  constable,  was 
enough  to  authorize  a  renewal.    I  am  not  aware  that  the  authority  of 


(/)  Vid.  Edw.  Treat.  3d  ed  128.  the  renewal  be  in  the  handwriting  of  the 

(g)  2  R.  S.  180j  §  142.  juf tice,  and  he  make  an  entry  of  the  fact 

(A)  Vid.  12  Wen.  145     If  the  renew-  m  his  docket.    Id; 

al  be  not  signed  by  the  justice,  the  con-  (i)  12  John.  820.    Vid.  also  1  Wen. 

stable  acting  under  it^  and  executing  the  561,  S.  P. 

process,  is  a  trespasser ;  and  this  though 
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this  case  has  been  questioned.  It  would  be  much  better,  however,  and 
such  is  the  uniform  practice,  so  far  as  I  have  been  able  to  learn,  for  the 
justice,  before  renewing  the  execution,  to  require  the  constable  to  endorse 
a  return  thereon,  in  order  that  he  may  know,  judicially,  whether  any 
thing  has  or  has  not  been  collected  upon  the  execution.  Indeed,  it  is  by 
no  means  certain,  that  the  justice  might  not  be  held  responsible,  as  a  tres- 
passer, for  renewing  an  execution  which  has  been  satisfied,  upon  the  false 
information  of  the  constable  to  the  contrary ;  whereas,  if  he  should  exact 
a  written  return  to  that  effect,  he  would  always  have  it  in  his  power 
to  justify  the  act  of  renewal,  by  proper  and  competent  testimony.(j) 
This  renewal  may  be  made  after  the  return  day,  from  time  to  time*  at 
the  option  of  the  plaintiff.     1  Wen.  551. 

It  is  not  necessary,  in  order  to  satisfy  an  execution,  that  money  should 
be  received,  or  goods  sold  to  an  amount  sufllicient  to  cover  the  judgment 
and  costs ;  a  simple  levy  upon  sufficient  property  to  pay  it,  is,  in  contem- 
plation of  law,  a  satisfaction  of  the  execution.  (A)  Hence,  if  it  appear 
by  endorsement  upon  the  execution,  that  a  levy  has  been  made,  the  jus- 
tice should  not  renew,  unless  it  further  appears  by  the  constable's  return, 
that  the  property  has  been  sold  for  an  amount  below  the  sum  directed  to 
be  collected  by  the  execution.(/)  Where  the  execution  contains  a  clause 
authorizing  an  arrest,  a  commitment  of  the  party  to  jail  is  deemed  a  sat- 
isfaction ;  and  hence  it  would  be  improper  that  a  renewal  should  be  made 
in  such  a  case. 

Form  of  general  reneioalqf  an  execution* 

The  within  execution  renewed.    January  8th,  1841. 

John  B.  Gilbbst,  Justice* 

The  samef  where  a  part  hoe  been  paid  or  cdlectei. 

The  within  execution  renewed  for  fifteen  dollars,  with  interest  firom 
this  date.    January  8th,  1841. 

John  B.  Gilbebt,  Justice, 

2.  Instead  of  renewing  the  execution,  the  justice  may,  where  it  is  re* 
turned  unsatisfied  in  whole  or  in  part,  issue  a  further  execution  for  the 
amount  remaining  due.(m)    In  this  case,  the  language  of  the  statute  re- 

(i)  Vid.  6  Wen.  367.    Vid.  also  7        (/)  7  Cowen,  810,  816. 
Cowen,  810,  814,  815.  (m)  2  R.  S.  180,  §  144. 

ik)  12  John.  207.    4Coweo,  417.    7 
id.  18.    Id.  810,316. 
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quires  that  there  should  be  a  return  of  the  constable ;  verbal  information, 
which,  as  we  have  seen,  is  enough  to  justify  a  renewal,  is  insufficient  to 
authorize  the  issuing  of  a  further  execution  ;(n)  and  in  one  case,  where 
a  justice  issued  a  second  execution  after  the  first  was  satisfied,  it  was  held 
that  he  was  a  trespasser,  and  that  it  was  no  excuse  for  him  that  the  sec- 
ond execution  was  issued  on  the  false  representation  of  the  plaintiff,  that 
the  first  was  lost.((>)  He  should  in  no  case  issue  a  further  execution  un- 
til the  first  is  duly  returned.  If  the  first  execution  be  lost,  the  party 
should  resort  to  his  action  upon  the  judgment. 

The  further  execution  may  be,  in  form,  the  same  as  the  one  first  issued, 
directing  the  collection  of  the  full  amount  of  the  judgment ;  and  in  case 
any  thing  was  collected  upon  the  prior  execution,  the  justice  should,  by 
way  of  endorsement,  state  the  amount  remaining  due. 

An  action  on  the  case  lies  against  a  party  who  wrongfully  and  wilfully 
sues  out  an  execution  on  a  judgment  which  he  knows  to  have  been  satis- 
fied, whereby  the  property  of  the  defendant  is  taken  and  sold ;  and  to 
support  the  action,  it  is  unnecessary  to  allege  or  prove  actual  malice.  (1) 

A  justice  whose  term  of  office  has  expired,  may  renew  executions  is- 
sued on  judgments  rendered  by  him,  at  any  time  within  six  months  after 
the  expiration  of  his  offi6e.(p) 


Sbction  III. 

HOW  AN   EXECUTION  MAY  BE  SUPERSEDED--WHEN  IT  MAY  ISSUE^ 

AND  ON  WHAT  TERMS  IT  MAY  BE  STAYED. 

It  is  a  settled  principle,  that  wherever  there  is,  after  judgment  and 
before  execution,  a  change  of  the  parties,  either  plaintiflf  or  defendant,  by 
marriage,  insolvency ^  or  deaths  whereby  other  persons  become  interested 
in  the  execution  of  the  judgment,  the  execution  is  superseded,  and  a  new 
action  upon  the  judgment  is  necessary,  in  order  to  make  such  new  per- 


(n)  Yid.  8  John.  887.    6  VYen.  867.       (1)  7  id.  801. 
8  id.  882.    6  Gowen,  417.  (p)  Tid.  2  JEL  S.  198,  §  258.    And  vid. 

(o)  6  Wsn.  867.  pott,  1046. 
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son  a  party  to  the  judgment  :{q)  except,  indeed,  where  there  are  two  or 
more  plaintifTs  or  defendants.  In  such  case,  where  one  or  more  of  either 
the  plaintifTs  or  defendants  survive,  execution  may  be  taken  out,  either 
by  or  against  such  survivor  or  survivors ;  but  it  must  be  taken  out  in  the 
joint  names  of  dll  the  plaintiffs  or  defendants,  the  same  as  though  they 
were  alive ;  for  otherwise,  it  will  not  appear  to  be  warranted  by  the 
judgment.(r)  In  case  of  death,  however,  it  is  settled,  that  where  the  ex- 
ecution is  tested,  i.  e.  dated,  in  the  plaintiflf 's  or  defendant's  life  time,  it 
may,  in  all  cases,  be  executed  after  his  death ;  though  it  would  be  otherwise, 
if  tested  after  his  death.  (^)  In  Asborn  v.  Moss,  7  John.  161,  it  will  be  per- 
ceived by  the  plea,  that  a  justice's  execution  was  issued  and  levied  in  the 
defendant's  life  time,  and  the  goods  sold  after  his  death ;  the  propriety  of 
this  course  was  not  drawn  in  question,  by  the  counsel  in  that  cause. 

It  is  provided  by  2  R.  S.  178,  $  133,  that  upon  the  rendering  of  a 
judgment  against  any  person  who  is  not,  at  the  time,  a  freeholder  of  the 
county  where  ih§  justice  resides,  nor  an  inhabitant  of  such  county  having 
a  family,  execution  shall  issue  immediately;  but  the  justice  may  require 
proof  from  the  party  demanding  such  execution,  on  his  own  oath,  or  oth- 
erwise, of  the  fact  entitling  him  thereto,  according  to  this  section.(l) 

The  oath  to  be  administered,  in  order  to  obtain  an  execution  under  the 
provisions  of  this  section,  may  be  in  the  form  which  we  shall  presently 
give,  on  applications  for  immediate  executions  in  other  cases. 

If  the  judgment  be  against  a  person,  who  is  at  the  time  a  freeholder  of 
the  county,  or  an  inhabitant  having  a  family,  execution  is  not  to  isssue, 
(except  by  the  written  consent  of  the  party  against  whom  the  judgment 


provision r 1- — 

revised  statutes,  which  is  entitled,  "  Of  excise,  and  the  reg^alation  of  taverns  and 
groceries  ;"  or  for  any  penalty  or  forfeiture  incurred  by  violating  any  provisioii 
contained  in  the  eleventh  title  of  the  same  chapter,  relating  to  fisheries,  execution 
shall  issue  thereon  immediately,  and  the  justice  shall  endorse  upon  such  executton, 
the  cause  for  which  such  judgment  was  rendered  ;  and  in  case  no  goods  or  chattels 
can  be  found  to  satisfy  such  execution,  the  comiable  hmteg  the  same,  shall  commit 
such  defendant  to  the  jail  of  the  county,  and  shall  deliver  to  the  keeper  thereof  a 
certified  copy  of  such  execution  and  endorsement ;  by  virtue  of  which,  such  keeper 
shall  detain  such  defendant  for  a  period  not  exceeding  sixty  days,  without  allowing 
him  the  benefits  of  the  liberties  of  such  jail.  2  R.  S.  180,  §  140.  For  the  form  of 
this  endorsement,  vid.  post 

(q)  17  John.  271.    Tidd*s  Prac.  1021.  was  tendered.    Vid.  also  9  Wen.  452. 

But  vid.  2  R.  S.  291,  §  27,  which  pro-  But  quere,  as  to  the  apjilication  of  this 

vides  that  if  a  party  die'  ailer  judgement  statute  to  proceedings  in  justicel'  courts.  ^ 

rendered  against  him,  and  before  exe-  (r)  Tidd's  Prac.  1029.     1  Oowen,  ^ 

cution,  no  execution  shall  issue  till  the  711,  738. 

expiration  of  one  year  ailer  the  death  of         (•)  Vid.  Tidd's  Prac.  915,  916.    1 

the  party  against  whom  the  judgment  Cowen,  38,  4,  note  (b) 


1 
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is  obtained,  or  upon  the  oath  of  danger,)  till  the  expiration  of  thirty  days 
from  the  rendition  and  entry  of  the  judgment,  where  it  does  not  exceed 
t^enty-iivc  dollars  exclusive  of  costs ;  if  the  judgment  exceed  twenty- 
five  dollars  exclusive  of  costs,  then  execution  is  not  to  issue,  except  as 
above,  till  the  expiration  of  ninety  days.(^) 

The  rule  in  regard  to  the  computation  of  time  in  issuing  executions,  is 
the  same  as  noticed  ante,  262»  3.  The  thirty  or  ninety  days  are  to  be 
allowed,  exclusive  of  the  day  on  which  the  judgment  was  rendered. 

If  the  party  obtaining  a  judgment  shall  make  it  appear,  by  his  own 
oath,  or  other  competent  testimony,  to  the  satisfaction  of  the  justice,  that 
he  will  be  in  danger  of  losing  the  debt  or  damages  recovered  by 
him,  unless  execution  issue  sooner  than  thirty  or  ninety  days,  (according 
as  the  judgment  is  above  or  below  twenty-five  dollars,  exclusive  of  costs,) 
the  justice  is  to  issue  an  execution  immediately ;  unless  the  same  is  stay- 
ed by  the  party '  against  whom  the  judgment  was  obtained.  (The  mode 
of  staying  execution  will  be  spoken  of  hereafter.)  Application  for  such 
immediate  execution  may  be  made  either  before  or  at  the  time  of  ren- 
dering the  judgment ;  or,  if  reasonable  notice  be  given  to  the  adverse 
party  of  the  intention  to  .apply  for  such  execution,  such  application  may 
be  made  at  any  time  after  the  judgment  shall  have  been  rendered. (ti) 

Application  for  an  immediate  execution,  if  made  before,  or  at  the  time 
of  rendering  judgment,  is  generally  made  in  the  hearing  of  the  opposite 
party,  if  present ;  though  this  is  not  necessary ;  and  where  an  application 
is  made  at  the  close  of  the  trial,  it  is  probably  unnecessary  to  make  the  oath 
on  the  spot,  whether  the  defendant  appeared  in  the  suit,  or  not ;  for  the 
party  applying  may  be  unable  to  swear  to  the  necessary  facts  himself,  and 
even  if  he  were  able,  he  should  not  be  compelled  to  do  so.  It  is  enough 
that  the  application  is  made  at  the  proper  time — the  oath  may  be  admin- 
istered afterwards,  without  further  notice.  The  making  of  the  applica- 
tion is  enough  to  apprise  the  opposite  party  of  the  intention  to  sue  out 
an  execution  before  the  time  limited  by  statute ;  and,  if  be  is  desirous  of 
preventing  this,  he  should  stay  the  execution,  by  giving  the  requisite  se- 
curity, (t;)  This  application  may  be  made  at  the  time  of  the  rendition  of 
the  jugdment,  in  the  absence  of  the  opposite  party,  and  without  notice , 
even  where  the  judgment  is  rendered  four  days  after  the  trial.(u7)  And 
a  verbal  notice,  of  an  intention  to  apply  for  immediate  execution,  made 
at  the  close  of  a  trial,  in  the  presence  of  the  counsel  for  the  opposite 
party,  where  the  justice  said  he  should  take  four  days  to  make  up  his 


(0  Vid.  2  R.  S.  17S,  9,  §  134.  (t)  Vid.  21  Wend.  648,  9. 

(tt)  2  R.  S.  179,  §  135.  .  (uO  Id.  34. 
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judgment,  was  held  sufficient  to  authorize  the  issuing  of  an  executioD, 
without  further  notice,  on  the  oath  of  danger,  made  four  days  after  the 
rendition  of  the  judgment,  (x) 

If  the  application  for  an  immediate  execution  is  not  made  before  or  at 
tlie  time  of  rendering  judgment,  it  may  be  made  at  any  subsequent  time, 
on  reasonable  notice  given  to  the  adverse  party.  This  notice,  should,  in 
strictness,  be  in  writing,  and  ought  to  specify  the  time  and  place,  when 
and  where  the  application  will  be  made ;  though  the  two  latter  requisites 
have  recently  been  held  unnecessary,  and  a  simple  notice  in  writing  of  an 
intention  to  apply  for  execution,  without  stating  any  time  or  placCf  was 

■ 

held  sufficient,  where  the  notice  was  given  three  days  before  making 
the  oath  and  the  issuing  of  the  execution,  (y) 

Form  of  notice  of  intention  to  apply  for  execution* 

Justice's  Court. 

James  Jackson  ^ 

V.  >   To  the  above  named  defendant. 

Richard  Roe.    ) 

Take  notice  that  I  intend  to  apply  to  John  S.  Gilbert^  Esq.,  at  his 
dwelling  house  in  the  town  of  Saratoga  Springs,  on  the  12th  day  of  Jan« 
uary  instant,  at  one  o'clock,  P.  M.,  for  an  immediate  execution  on  the 
judgment  in  this  cause.    January  8th,  1841. 

Jamss  Jackson* 

If  the  judgment  is  against  the  plaintiff,  and  the  notice  is  given  by  the  de* 
fendant,  the  title  of  the  cause -should  be  inverted,  as  directed  ante,  467, 
note  (1),  and  the  notice  should  be  directed  to  the  plaintiff  instep  of  the 
defendant.  This  notice  should  be  served  personally  upon  the  party ;  or, 
in  his  absence,  it  would  probably  be  a  good  service,  to  leave  it  at  his 
dwelling  house  or  place  of  abode,  with  his  wife  or  some  other  proper 
person.  A  copy  of  the  notice  should  be  made,  and  retained,  upon  which, 
if  necessary,  an  affidavit  of  service  may  be  endorsed.  •  If  the  person 
against  whom  the  judgment  was  rendered,  should  not  appear  before  the 
justice,  at  the  lime  and  place  specified  in  the  notice,  the  justice  should, 
before  hearing  the  application,  require  proof,  by  affidavit,  of  the  due  ser- 
vice of  the  notice.  This  affidavit  should  be  endorsed  upon,  or  annexed 
to  the  notice,  and  may  be  in  the  following  form : 


(*)  21  Wen.  648.  (y)  21  Wen.  648. 
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Form  of  affidavit  of  service  of  notice. 

JusTics's  Court. 
James  Jackson 

V. 

Richard  Roe. 

Saratoga  County,  ss.    John  Smitli,  of  Saratoga  Springs^ 

in  said  county,  being  sworn,  says,  that  on  the  0th  day  of  January  instant, 

be  served  upon  James  Jackson^  the  above  named  defendant,  a  notice  of 

which  the  within  (or,  annexed,)  is  a  copy,  by  delivering  the  same  to  him 

personally,  (or,  by  delivering  the  same  to  his  wife,  at  the  dwelling  house 

of  tlie  said  defendant^  he  being  absent  therefromJ) 

John  SiaTn. 

Sworn  before  me,  this  12th 
day  of  January,  1841. 

John  B.  Gilbert,  Justice, 

It  is  the  better  opinion,  that  where  the  judgment  is  against  a  person 
not  a  freeholder,  or  inhabitant  of  the  county  having  a  family,  the  appli- 
cation for  an  execution  should  be  made  at  the  trial,  or  when  the  judg- 
ment is  rendered.  In  order  that  the  party  may  have  an  opportunity  of  giv- 
ing a  bond  to  stay  it ;  but  if  the  application  be  not  then  made,  notice 
should  be  given,  as  in  other  cases.(z) 

Form  of  oath  to  obtain  an  immediate  execution. 

You  do  swear,  that  you  will  true  answers  make  to  such  questions  as 
shall  be  put  to  you,  touching  the  necessity  of  an  immediate  execution 
tipon  the  judgment  rendered  in  this  cause  between  James  Jackson,  plain- 
tiff, and  Richard  Roe,  defendant. 

If  this  oath  is  administered  io  a  case  where  an  immediate  execution  is 
applied  for,  on  the  ground  that  the  party  against  whom  the  judgment  is 
rendered  is  not  a  freeholder,  or  inhabitant  of  the  county  having  a  family, 
the  party  or  witness  to  whom  the  oath  is  administered,  states  that  fact ; 
upon  the  proof  of  which,  execution  issues  immediately,  (unless  stayed,  by 
giving  security,)  wilhout  evidence  of  any  additional  facts  or  circum- 
stances. If  the  application  is  founded  upon  proof  that  the  party  will  be 
in  danger  of  losing  the  judgment,  if  execution  is  delayed  thirty  or  ninety 
days,  as  the  case  may  be,  it  is  not  enough  for  the  party  or  witness  to 


(z)  Vid.  Edw.  Treat.  Sd  od.  128. 
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swear  generally  to  mere  apprehension  of  danger ;  he  should  state  facts 
and  circumstances,  sufficient  to  satisfy  the  justice  that  he  has  good 
grounds  for  his  apprehension ;  and,  it  seems,  that  the  adverse  party  has 
no  right  to  come  in  and  contest  the  issuing  of  an  execution,  by  cross-ex- 
amining the  plaintiff,  or  any  body  else  who  should  make  the  oath  of  dan- 
ger, (a)  If  the  justice  thinks  that  a  case  for  an  immediate  execution  is 
made  out,  he  should  issue  it  forthwith,  unless,  as  above  remarked,  the 
party  against  whom  the  judgment  is  rendered,  gives  the  requisite  securi- 
ty, of  which  we  shall  presently  speak. 

Executions  on  judgments  rendered  by  justices  of  the  peace,  may  be  is- 
sued at  any  time  within  two  years  from  the  time  of  their  rendition  ;(&)  but 
in  case  the  justice's  term  of  office  has  expired,  the  time  for  issuing  or  re- 
newing executions  upon  judgments  previously  rendered,  is  limited  to 
six  months  after  the  expiration  of  his  said  office  ;(c)  except  be  is  re- 
elected and  duly  qualifies,  in  which  case  he  may  issue  executions  on 
judgments  rendered  by  him  before  the  expiration  of  his  former  term,  at 
any  time  within  two  years  from  the  rendition  of  the  judgments.(J) 

It  is  provided  by  statute,  that  the  party  against  whom  any  judgment 
shall  be  recovered,  may  stay  the  issuing  of  execution  thereon  until  the 
regular  time,  by  giving  a  bond  to  the  party  in  whose  favor  judgment  wa» 
obtained,  in  such  penalty,  and  with  such  security  as  the  justice  shall  ap- 
prove, conditioned  for  the  payment  of  the  nK>ney  recovered,  and  the  costv 
with  interest,  at  or  before  the  expiration  of  ninety  days  from  the  time  of 
the  rendering  such  judgment,  if  such  money  exceed  twenty-five  dollars, 
exclusive  of  costs ;  and  at  the  expiration  of  thirty  days  from  the  render- 
ing of  judgment,  if  such  money  shall  not  exceed  twenty-five  dollars,  ex^ 
elusive  of  costs.  If  such  bond  be  left  with  the  justice,  for  the  use  of  the 
party  to  whom  it  was  given,  at  the  time  of  rendering  judgment,  or  before 
the  actual  issuing  of  execution  thereon,  no  execution  shall  be  issued  o» 
such  judgment  until  the  regular  time. (a) 

Form  of  bond  to  stay  execution. 

We,  Richard  Roe  and  John  Styles,  acknowledge  ourselves  indebted  to 

James  Jackson,  in  the  sum  of dollars,  {let  the  penalty  be  in  about 

twice  the  amount  of  the  judgment,)  which  we  bind  ourselves  jointly  and 
severally  to  pay.  Sealed  with  our  seals,  and  dated  the  Bth  day  of  Jan^ 
uary%  1841. 

Whereas,  on  the  7th  day  of  January  instant,  a  judgment  was  recovered 


(c)  Vid.  21  Wen.  649,  per  Coweii,  J.        (<l)  Sess.  Laws  of  1840.  p.  808. 
(6)  2  R.  S.  180,  §  148.  (e)  2  R.  S.  179,  §  136. 

(c)  Id.  198,  §268.  ^ 
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before  John  B.  CHlhert^  Esq.,  one  of  the  justices  of  the  peace  of  the 
county  of  Saratoga^  by  the  said  James  Jackson,  against  the  abore  boun- 

den  Richard  Roe,  for dollars  damages,  (or,  debt,)  and dollars 

and  ■    -^  cents  costs :  Now,  therefore,  the  condition  of  this  obligation  is 
such,  that  if  the  above  bounden  Richard  Roe,  shall  well  and  truly  pay' 
the  said  damages,  (or,  debt,)  and  costs,  so  recovered,  with  interest,  at  or 
before  the  expiration  of  ninety  (or,  thirty,)  days  from  the  time  of  the  ren- 
dition of  the  said  judgment,  then  this  obligation  to  be  void,  otherwise  of 

force. 

Richard  Rob,    [l.  s.] 

John  Styles,     [h.  s.] 
Sealed  and  delivered 
io  presence  of 

John  B.  Gilbert. 

Form  of  the  justice's  approvoL 

I  approve  of  the  penalty  and  surety  of  the  foregoing,  (or,  within,) 

bond.    Jan.  8th,  1841. 

John  B.  Gilbert,  Justice. 

If  the  justice  issue  an  execution  before  it  is  legally  due,  he  is  a  wrong- 
4oeri  and  accountable  for  the  levy  or  arrest  under  it,  in  an  action  of  tro- 
ver, trespass  or  false  imprisonment.    It  is  an  excess  of  jurisdiction.  (/) 


Section  IV. 

OF  SBRVINO  AND  RETURNING  THE  EXECUTION. 

This  process  is  directed  to  any  constable  of  the  county  where  the 
justice  resides,  and  is  to  be  executed  by  him,  though  the  justice  may,  if 
he  think  proper,  depute  some  other  suitable  person  to  do  this,  in  the  form 

given  ante,  524,  5. 

On  receiving  the  execution,  it  is  the  duty  of  the  constable  to  make, 
within  a  reasonable  time,  search  for  goods  and  chattels,  as  directed  by 
it,  and  in  default  of  finding  any,  or  sufficient  to  satisfy  the  demand,  to 
arrest  the  person  against  whom  the  execution  is  issued,  and  commit  him 


(/)  Vid.  2  John.  Cas.  49.    8  id.  84. 
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to  prison,  in  cases  where  the  execution  contains  a  claose  aathorizing  an 
arrest. 

It  is  proper  to  remark,  in  this  connexion,  that  although,  as  we  saw  ante, 
399,  400,  a  constable  would  be  justified  m  serving  an  execution  regular 
upon  its  face,  whether  the  justice  had  or  had  not,  in  fact,  jurisdiction  in 
the  particular  case,  yet  he  is  not  bound  to  do  so,  where  the  judgment 
upon  which  the  execution  issues,  is  void  ;  and  of  course,  is  not,  in  such 
case,  liable  for  neglecting  to  proceed  under  the  execution. (g^) 

It  will  be  seen,  on  reference  to  the  form  of  the  execution,  given 
ante,  1035, 6,  that  the  constable  is  directed  to  levy  the  damages,  &c.  of  the 
^  goods  and  chattels"  of  the  person  against  whom  the  execution  is  issued. 
By  this  term,** goods  and  chattels**  is  meant j^er^ona/  and  moveable  prop- 
erty ;  not  such  chattels  as  savor  of  the  realty  and  are  of  a  permanent 
nature.  Hence  a  constable  may  not  levy  upon  and  sell  leasehold  pnyh 
ertjfy  or  a  term  for  years,  as  it  was  assumed  he  might  do,  in  the  first  edi- 
tion of  this  treatise.  (A) 

By  virtue  of  this  precept,  the  constable  has,  (subject  to  the  exceptions 
hereafter  mentioned,)  a  right  to  seize  and  seUM  personal  chattels  belong- 
ing to  the  one  against  whom  the  execution  is  issued.  And  in  Hardistey 
&  Barney,  Comb.  356,  Holt  said,  ^  upon  h  fieri  facias  the  sheriff  may 
take  any  thmg  but  wearing  apparel ;  nay,  if  the  party  hath  two  gowns, 
he  may  take  one  of  them."  This  exception  in  favor  of  necessary  wear- 
ing  apparel  existed  at  common  law,  and  still  exists,  for  aught  that  I  have 
seen  to  the  contrary.  It  is  entirely  independent  of  the  statutory,  provis- 
ion on  the  same  subject,  which  applies  only  to  househ6ldersJ(ij  and  the 
case  in  19  Wen.  475,  does  not  at  all  affect  the  common  law  rule.  That 
case  arose  under  the  statute,  and  was  decided  without  reference  to  the 
doctrine  of  the  common  law.  Vid.  3  Mass.  R.  193,  198.  The  constable 
may  seize  upon  and  sell  the  tools  of  a  mechanic,  and  be  may  make  the 
levy  even  while  the  owner  is  in  the  act  of  using  them.(j')  He  may  sell 
every  thing  which  is  raised  annually  by  labor  and  cultivation,  as  com 
growing,  which  goes  to  the  executor  \{k)  and  a  purchase,  under  an  exe- 
cution, of  corn,  or  other  emblements,  growing,  carries  with  it,  to  the  pur- 
chaser, the  right  of  ingress,  egress  and  regress,  for  the  purpose  of  cutting 


{§')  Yid.  8  Mast.  R.  79,85,  6,  7,  and  the  statute  exempting  certain  property 

the  cases  there  cited*   Vid.  also  5  Verm,  are  cited  atUi^. 
R.  124.  (i)  1  Yerg.  397. 

(A)  19  John.  73.  (k)     John.  418.  Id.  431  n.  7 

(ft)  Vid.  post,  where  the  provisions  of  R.  34 . 


\ 
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and  carrying  away  the  crop.(/)  A  constable  may  also  levy  on  and  sell, 
such  personal  chattels  as  the  owner,  being  a. tenant,  has  a  right  to  remove 
from  the  demised  premises  ;  but  furnaces,  grass  growing,  fruit  not  gath* 
ered,  or  other  articles  which  belong  to  the  freehold,  and  go  to  the  heir, 
and  which  include  all  such  things  as  are  growing  upon  land,  but  which 
are  not  raised  annually  by  Ifibor  and  manurance,  cannot  be  sold  upon 
this  precept,  (m) 

One  of  the  principal  difficulties,  in  determining  the  kind  of  personal 
chattels  which  may  be  levied  upon  and  sold  by  the  constable,  arises  up. 
on  the  question  as  to  what  are  termed  fixtures^  or  personal  chattels  an- 
nexed to  real  property.  As  between  landlord  and  tenant,  we  have  just 
seen  that  such  personal  property  as  the  latter  may  remove,  may  be  lev* 
led  upon  by  virtue  of  a  justice's  execution ;  the  same  may  be  said  of  the 
personal  property  of  a  vendor,  of  real  estate,  as  between  him  and  his 
vendee ;  and  so  as  between  heir  and  executor,  &c.  Between  landlord  and 
tenant,  the  claim  to  have  articles  considered  as  personal  property,  is  re- 
ceived with  the  greatest  latitude  and  induFgence.  Ail  erections  by  the 
latter,  for  the  purposes  of  trade  or  manufactures,  though  fixed  to  the  free- 
hold, are  considered  as  his  personal  property,  and,  as  such,  may  be  re- 
moved by  him  during  his  term,  or  be  made  available  to  his  creditors,  on 
execution.  On  his  death,  they  go  to  his  executors  or  administrators ; 
yet  by  a  conveyance,  they  pass  to  his  vendee ;  and  hence  it  is,  that,  as 
between  vendor  and  vendee,  the  doctrme  of  fixtures  making  a  part  of 
the  freehold,  and  passing  with  it,  is  more  extensively  applied  than  be- 
tween any  others.  From  these  remarks  it  will  be  seen,  that  many  arti- 
cles which  would  be  considered  personal  chattels,  as  between  landlord 
and  tenant,  would  be  deemed  fixtures,  as  between  individuals  standing 
in  a  different  relation  to  each  other.  It  has  been  held  that  a  tenant  may 
remove  all  chimney  pieces,  and  wainscot  put  up  by  himself.  So,  of  beds 
fastened  to  the  ceiling  with  ropes,  or  even  where  they  are  nailed.  So 
he  may  remove  all  such  things  put  up  by  him,  as  are  necessary  for  trade, 
such  as  brewing  utensils,  bark-mills,  furnaces,  coppers,  fire-engines, 
cider-mills,  &c.  &c.,  which  he  has  erected,  and  by  which,  he  not  only 
enjoys  the  profit  of  the  estate,  but  carries  on  a  species  of  trade.  There 
is  a  stronger  tendency  to  consider  fixtures  for  the  purposes  of  trade,  as 
mere  personal  property,  than  in  regard  to  those  of  an  agricultural  or  do- 
mestic character.  An  attempt  to  give  even  a  synopsis,  of  the  almost  in- 
numerable cases  relating  to  the  law  of  fixtures,  would  render  this  head 


(I)  9  John.  108.  O^iyi^  Toller's  Law  of  Ex'n,  114. 


S.  25,  §  6. 
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more  voluminous,  than  is  deemed  consistent  \vith  the  design  of  this  trea- 
tise. The  subject  is  invested  vvith  many  difficulties,  and  intricate  ques- 
tions, each  case  depending,  in  most  instances,  upon  its  own  peculiar  cir- 
cumstances. Indeed,  without  the  advantage  of  referring  to  the  cases  at 
large,  or  to  the  works  which  treat  of  this  subject  exclusively,  it  is  utterly 
impossible  to  obtain  even  a  tolerable  knowledge  of  the  rules  and  princi- 
ples which  should  be  applied,  in  determining  the  questions  which  are 
constantly  arising.  We  shall  therefore  drop  all  further  .consideration  of 
this  head,  by  referring  the  reader  to  Amos  &  Ferard's  Law  of  Fixtures. 
Gibbons'  do.  Vid.  also  2  Kent's  Com.  3d  ed«  841  to  347.  20  Wen.  636 
to  667.  Walker  v.  Sherman. 

For  many  purposes  money  is  included  within  the  term  goods  and  chat- 
tehf  and  it  is  expressly  provided  by  statute,  that  on  executions  against  the 
property  of  a  defendant,  the  officer  may  levy  upon  any  current  gold  or 
silver  coin  belonging  to  such  defendant,  and  shall  pay  and  return  the 
same  as  so  much  money,  without  a  sale«(n}  The  officer  may  also  levy 
upon  any  bills,  or  other  evidences  of  debt,  issued  by  any  monied  corpo- 
ration, or  by  the  government  of  the  United  States,  and  circulated  as 
money ;  but  these  he  must  sell,  and  cannot  return  as  so  much  money,  (o) 
Where  a  constable  was  present  whei^  money  was  paid  over  to  another, 
who  delivered  it  to  the  constable  and  requested  him  to  examine  and  see  if 
it  was  good,  but  which,  on  receiving,  he  levied  on  by  virtue  of  an  execution 
which  he  held  against  the  person  to  whom  the  money  was  paid,  this  was 
held  regular,  (p) 

Where  goods  and  chattels  are  pledged  for  the  payment  of  money,  or 
the  performance  of  any  contract  or  agreement,  the  right  and  interest  in 
such  goods,  of  the  person  making  such  pledge,  may  be  sold  on  execution 
against  him,  and  the  purchaser  acquires  all  the  right  and  interest  of  the 
defendant,  and  is  entitled  to  the  possession  of  such  goods  and  chattels, 
on  complying  with  the  terms  and  conditions  of  the  pledge.(9)  The 
mortgagor  of  a  chattel,  having  the  right  of  possession  for  a  definite  pe- 
riod, has  an  interest  which  may  be  sold  by  execution ;  the  purchaser  ac- 
quires the  right  of  possession  and  the  absolute  ownership,  subject  to  the 
incumbrance.(r)  So,  personal  property,  pledged  by  way  of  mortgage, 
may,  after  forfeiture,  be  levied  upon  by  virtue  of  an  execution  against 
the  mortgagee^  although  it  remain  in  the  hands  of  the  mortgagor.  («) 


(n)  2  R.  S.  290,  §  18.     Vid.  also  12  (p)  12  John.  395. 

Wen.  584,    586.     12  John.    220.     id.  (9)  2  R.  S.  290,  §  2a 

895.  (r)  8  Wen.  339. 

(0)  2  R.  S.  390,  §  19.  (•)  9  id.  258. 
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Promissory  notes,  bills  of  exchange,  bonds,  and  other  clioses  in  action, 
cannot  be  levied  on  \{t)  nor  bank  shares,  or  shares  in  a  public  library,  (u) 
Yet  some  things  in  the  nature  of  choses  in  action  may  pass  as  incidents, 
and  be  sold  in  connexion  with  the  property  with  which  they  are  connect- 
ed ;  thus,  it  was  held  that  on  a  levy  and  sale  of  the  materials  in  a  print- 
ing establishment,  the  subscription  list  might  be  included.(t;)  The  con- 
stable cannot  take  goods  distrained,  or  taken  and  in  custody  of  the 
sherifTor  any  other  constable  upon  a  former  executioner  attachment, 
fof  these  are  in  the  custody  of  the  law  ;{w)  and  goods  in  the  custody  of 
the  law  are  not  even  distrainable  for  taxes,  as  being  in  the  possession  of 
the  party,  (x)  Nor  can  the  constable  take  any  thing  which  cannot  be 
sold,  as  deeds,  writings,  &c.(y)  And  money  belonging  to  the  defendant, 
which  the  same  or  another  constable  has  levied,  or  raised  on  an  execu- 
tion, in  favor  of  the  defendant,  against  another,  cannot  be  retained  or 
levied  on  by  him.  Such  money  never  having  been  paid  over  to  the  de< 
fendant,  has  not  become  his  specific  property,  and  is,  for  that  reason,  no 
more  the  subject  of  a  levy,  than  any  other  debt  due  to  him,  or  any  chose 
in  action,  (z) 

The  goods  of  two  joint  tenants,  or  tenants  in  common,  may  be  taken 
for  the  separate  debt  of  one  of  them,  and  sold.  All,  however,  which 
passes  by  the  sale,  is  the  interest  or  share  of  the  individual ;  and  the  pur- 
chaser succeeds  to  his  right,  as  a  tenant  in  common,  (a)  If  partnership 
property  be  seized  and  sold,  for  the  individual  debt  of  one  of  the  firm, 
the  share  of  such  individual  passes,  but  it  is  subject  to  the  payment  and 
settlement  of  the  partnership  dues ;  and  the  remainder  only,  after  dis- 
charging these,  passes  to  the  purchaser.  (6) 

It  is  provided  by  statute,(c)  that  the  following  property,  when  owned 
by  any  person  being  a  householder,  shall  be  exempt  from  levy  and  sale, 
under  any  execution,  and  such  articles  thereof  as  are  moveable,  shall 
continue  so  exempt,  while  the  family  of  such  person,  or  any  of  them, 
may  be  removing  from  one  place  of  residence  to  another:  1.  All  spin- 
ning wheels,  weaving  looms  and  stoves,  put  up  or  kept  for  use  by  the 


(t)  12  John.  220.    Id.  396.  1  Cowcn,        (x)    1  Cranch,   117.    Chipman,  66. 

240.    7  Mass.  R.  438.    9  id.  537.    16    Vid.  6  Cowen,  494,  497. 

id.  634.    12  id.  606.  (a)  9  John.  108.    16  id.  106.     15  id. 

(u)  9  John.  96.  180.    2  Ball.  278.      6  Munf.   113.     2 

(f>)  2  Wattfl,  111.  Doug.  650.     1  Salk.  392. 

(w)  Vid.  Show.  173.  (6)  Id.  Ibid.    Gow.  on  Partn.  247.    2 

(aj)  17  John.  128.  John.  280.    12  Wen.   181.     Vid.   Grab, 
(y)  Vid.  Tidd'f  Prac.  917,  and  the    Prac.  2d  ed.  379,  80. 

cases  there  cited.  (c)  2  R.  S.  183,  §  167. 
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family  ;  2L  The  family  bible,  family  pictures  and  school  books  used  by 
or  in  the  family  of  such  person  ;  and  books,  not  exceeding  in  value  fifty 
dollars,  which  are  kept  and  used  as  part  of  the  family  library :  3.  A  seat 
or  pew  occupied  by  such  person  or  his  family,  in  any  house  or  place  of 
public  worship :  4.  AH  sheep  to  the  number  of  ten,  with  their  fleeces, 
and  the  yarn  or  cloth  manufactured  from  the  same ;  one  cow,  two  swine, 
the  necessary  food  for  tl^em ;  all  necessary  pork,  beef,  fish,  flour  and 
vegetables,  actually  provided  for  family  use,  and  necessary  fuel  for  the 
use  of  the  family  for  sixty  days;  5.  All  necessary  wearing  apparel, 
beds,  bedsteads  and  bedding,  for  such  person  and  his  family  ;  arms  and 
accoutrements,  required  by  law  to  be  kept  by  such  person ;  necessary 
cooking  utensils ;  one  table ;  six  chairs ;  six  knives  and  forks ;  six  plates ; 
six  tea  cups  and  saucers ;  one  sugar  dish ;  one  milk-pot ;  one  tea-pot  and 
six  spoons  ;  one  crane  and  its  appendages ;  one  pair  of  andirons,  and  a 
shovel  and  tongs :  6.  The  tools  and  implements  of  any  mechanic,  neces- 
sary to  the  carrying  on  of  his  trade  ;  but  the  amount  thereof  shall  not 
exceed  twenty- five  dollars  in  value. (d)(1) 

These  exemptions,  are  mere  personal  privileges,  of  which  the  owner 
alone  can  take  advantage.(e)  So,  undoubtedly,  if  the  owner  should  turn 
out  his  exempt  property  to  the  constable  to  be  levied  upon,  be  woukl 
not  afterwards  be  permitted  to  maintain  an  action  for  taking  it. 

With  respect  to  those  articles  which  are  exempted  on  the  ground  of 
their  being  necessary^  the  party  claiming  the  benefit  of  the  exemption 
must  show  affirmatively  and  certainly^  that  they  were,  infact,  necessary  ; 
not  merely  that  they  might  be  so.(/) 

The  above  provisions,  exempting  certain  property  of  ^a  household- 
er from  execution,  was  intended  for  the  benefit  of  poor  and  desti- 
tute families;  and  the  father  and  husband,  or  head  of  the  family, 
who  has  left  the  state,  leaving  his  wife  and  children  living  together,  is  stilK 
notwithstanding,  a  Iwusehohler^  within  the  meaning  of  the  act.(2}  And 
a  wife  has  no  right  to  waive  the  husband's  privilege,  in  his  absence,  and 


(1)  Vid.  also  3  R.  S.  260,  for  the  act  passed  April  15,  1814 ;  by  which  it  is  pru> 
Tided,  that  the  following  articles,  loaned  or  furnished  to  indigent  widows  and  fe- 
males, are  exempt  from  execution,  and  from  being  distrained  and  sold  for  the  pay- 
ment of  rent,  viz  :  looms,  spinning  wheels,  stoves,  and  their  appurtenances ;  and 
wool,  worsted,  hemp,  flax  and  tow  to  the  quantity  of  twenty  pounds  weight ;  upon 
the  person  taking  a  receipt  therefor,  acknowledged  in  the  manner  pointed  out  by 
the  act. 

(2)  In  6  N.  H.  R.  263,  it  was  held,  that  a  man's  only  cow  was  exempted  from 

(d)  Yid.  ante,  434,  5.  (/)  14  John.  434,  and  vid.  19  Wen. 

(•)  1  Cowen.  114.  475,  476,  per  Branson,  J.    Anta,  436. 
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f  consent  to  a  sale  of  his  exempt  property,  even  to  save  other  articles 

r  which  are  seized  and  liable  to  sale,  unless  she  have  some  special  author- 

[  ])y  from  her  husband.(§')  In  defining  the  word  householder^  as  used  in  the 

act  of  April  18th,  1815,  (and  the  same  construction  will  apply  to  the  pre- 
sent statute,)  Judge  Piatt  makes  the  following  remarks  :(A)  "  According 
to  the  lexicographers,  household  means,  *  a  family  living  together,'  and  a 
householder,  *  a  master  of  a  family.'  Sacred  Scripture,  in  the  same  sense, 
declares,  '  he  that  provideth  not  for  his  own  household,  is  worse  than  an 
infidel.'  I  think  it  clear  that  the  legislature  meant  to  confer  this  privilege 
on  each  of  those  little  primary  communities,  called  families,  Mun^ay^ 
(the  plaintiff,)  bad  gone  to  Ohio,  leaving  his  wife  and  children  living  to- 
gether as  9i  family.  They  were  his  household,  and  he  was  the  household 
der.  To  say,  that  a  family,  while  in  the  act  of  removal,  and  on  the  high- 
way, may  be  deprived  of  their  bed,  and  their  cow,  on  execution,  because 
they  did  not,  for  the  time,  inhabit  a  dwelling-house,  would  be  a  perver- 
^  sion  of  the  statute.     So  long  as  they  remain  together,  as  a  family,  with- 

out being  broken  up,  and  incorporated  into  other  families,  the  privilege 
remains."(3)  The  word  "  householder,"  means  the  head,  master,  or  per- 
son who  has  the  ^charge  of,  and  provides  for,  a  family,  and  does  not  ap- 
ply to  the  subordinate  members  or  inmates  of  the  household  ;  and  hence 
it  has  been  recently  held,  that  a  person,  an  adult,  residing  with  his  step- 
mother, and  transacting  her  busmess,  is  not  a  householder.  And  although 
the  exemption  of  wearing  apparel,  extends  to  the  debtor  and  his  family, 
this  is  only  where  the  property  is  owned  by  the  householder  or  head  of 
the  family,  (t) 

The  fleeces,  or  the  yam  or  cloth  manufactured  from  the  fleeces  often 
sheep,  are  exempt  while  in  the  hands  of  a  householder,  whether  he  be  or 
be  not  the  owner  of  the  sheep. (7) 


•execution  hj  the  laws  of  that  state,  although  he  resided  in  another  state.  It  does 
not  appear,  from  the  report  of  the  case,  whether  the  debtor  had  a  family  residing 
in  New-Hampshire,  or  whether  their  statute  confines  exemptions  of  property  from 
executions,  to  householders.  Whether  it  does  or  not,  there  can  be  little  doubt  that 
a  similar  construction  would  be  given  to  our  statute,  upon  the  same  state  of  facts, 
provided  the  debtor  was  a  householder,  or^  in  other  words,  had  a  family  in  the  state. 
The  case  above  cited,  also  decides,  that  in  trespass  for  taking  the  debtor's  only 
cow,  he  is  entitled  to  recover  her  full  value,  although  the  proceeds  of  her  sale 
have  been  applied  in  satisfaction  of  the  execution. 

(3)  The  act  under  which  the  <]^uestion  in  that  case  arose,  did  not,  like  the  statute 
cited  ante,  1051,  contain  a  provision  expressly  .providing  that  the  articles  therein 
mentioned,  should  continue  exempt,  while  the  family  of  the  debtor  were  in  the  act 
of.  removal. 

(g)  18  John.  400.  (t)  19  Wen.  475,  6. 

(A)  Id.  402,  3.     Vid.  also   19  Wen.        O)  11  id.  44.     Vid.  also  21  id.  68. 
475,  6. 
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The  provision  of  the  statute  which  exempts  two  swine,  extends  to  the 
swine  after  they  have  been  killed  rorfood,(A) 

Where  the  debtor's  family  consisted  of  himself  and  wife,  and  three 
young  boys,  it  was  held,  in  Massachusetts,  under  a  statute  of  that  state, 
which  is  nearly  identical  with  our  own,  that  but  two  of  the  beds  were 
exempt ;  for  one  bed  might  be  sufficient  for  the  boys  ;  and  in  that  case, 
the  court  seemed  inclined  to  the  opinion,  that  the  number  of  beds  should 
be  limited  to  one  for  every  two  persons,  in  case  the  sex  of  the  different 
members  of  the  family  rendered  the  use  of  the  same  bed  by  three  of 
them,  inconsistent  with  the  common  decencies  of  life.(/) 

Implements  of  husbandry  necessary  for  tilling  land,  are  not  within  the 
exemption  in  favor  of  the  tools,  &c.  of  any  7nechanic.{m) 

It  frequently  happens,  that  a  debtor,  in  order  to  avoid  the  payment  of 
his  debts,  disposes  of  all  of  his  property,  except  such  as  is  exempted  by 
law,  and  then  sets  his  creditors  at  defiance.  When  this  is  done,  clearly 
with  a  fraudulent  intent,  he  is  not  entitled  to  the  benefits  of  the  statute. 
So  held,  in  a  recent  case  in  the  supreme  court ;  which  we  take  the  lib- 
erty of  citing  at  large,  as  containing  much  useful  doctrine  on  this  sub- 
ject.   It  may  be  found  in  21  Wen.  68,  &c* 

Brackett  V,  Watkins. 

**  Error  from  the  Onondaga  common  pleas.  Brackett  sued  Watkins  id 
an  action  of  replevin,  for  taking  30  runs  of  woollen  yarn.  The  plaintiff 
proved  that  he  was  a  houstliolder^  and  that  in  March,  1837,  the  yarn  was 
taken  from  his  possession  by  virtue  of  an  execution  in  favor  of  the  de- 
fendant, and  by  his  direction.  In  March,  1836,  the  plaintiff  purchased 
300  sheep,  which  he  sheared,  and  sold  the  whole  of  the  wool  except  one 
large  fleece  of  about  four  pounds.  In  the  summer  or  autumn  of  the 
same  year,  he  sold  the  sheep  he  purchased  in  March.  On  this  evidence, 
the  plaintiff  rested.  The  defendant  moved  for  a  nonsuit,  on  the  follow- 
ing grounds:  1.  That  it  was  not  shown  that  the  yarn  in  question  was 
made  from  wool  sheared  from  the  plaintiff's  own  sheep ;  2.  That  there 
was  no  evidence  that  the  plaintiff  did  not  own  a  large  flock  of  sheep 
through  1836  and  1837;  and,  3.  That  the  statute  does  not  apply  to  a  case 
where  a  man  has  a  large  flock  of  sheep,  and  sells  all  the  wool  except  ten 
fleeces.  The  court  granted  the  nonsuit.  The  plaintiff  excepted,  and 
brought  error. 


(k)  Vid.  15  Mass.  R.  205.  (m)  5  id.  313. 

(i)  15  Mass.  R.  170. 
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By  the  Court,  Cowbn,  J.  The  first  of  the  grounds  taken  by  the  de- 
fendant's counsel  in  the  court  below,  is  now  given  up  as  erroneous,  on 
the  authority  of  Hall  v.  Penney,  1 1  Wen.  44.  By  this  case,  the  words 
of  the  statute  were  equitably  extended  beyond  their  literal  import,  and 
made  to  cover  cloth,  yarn,  &c.,  whether  it  comes  from  the  sheep  of  the 
owner  or  not. 

Nor  can  I  perceive  any  force  in  the  other  points,  when  taken  in  the 
abstract.  It  was  pretty  evident'  that  the  plaintiff  had  reduced  himself  to 
the  30  runs,  and  had  no  more.  Being  a  householder,  the  statute  confer- 
red upon  this  the  same  protection,  whether  the  plaintiff  had  before  owned 
but  10  or  1000  sheep.  I  say,  in  the  abstract.  Very  likely  the  court  be- 
low were  disgusted  with  the  strong  appearance  of  a  fraud  upon  the  stat- 
ute, by  a  man  disposing  of,  or  covering  up  all  his  other  property,  and 
turning  what  was  intended  as  a  shield  of  poverty  into  an  instrument  of 
fraud.  It  is  quite  common  for  dishonest  men  to  do  so.  But  1  think  the 
court  below  have  mistaken  the  remedy.  If  there  be  an  appearance  from 
circumstances,  that  the  plaintiff  has  reduced  himself  to  exempt  property, 
in  order  to  defraud  his  creditors,  that  question  should  be  submitted  to  the 
jury,  under  proper  directions  from  the  court.  Their  sagacity  would  be, 
in  general,  quite  a  match  for  the  case.  On  their  being  satisfied  that  the 
plaintiff  had  placed  himself  on  his  exempt  property,  in  order  to  defraud 
his  creditors,  as  in  the  instance  below,  by  a  sale  of  his  sheep  and  wool, 
they  may  clearly  place  him  beyond  the  reacli  of  the  statute,  by  sustaining 
the  levy.  His  sales  or  other  arrangements  would  come  within  the 
words  of  the  statute,  13  Elizabeth,  being  to  delay,  hinder  or  defraud 
creditors;  or,  if  not,  they  would  be  void  at  the  common  law.  The  rule, 
then,  is  this:  prima  faciei  the  fleeces,  yarn,  cloth,  and  other  things  limited 
to  a  certain  amount  by  the  statute,  2  R.  S.  290,  §  22,  are  protected.  But 
if  the  jury  believe  it  was  brought  down  to  the  compass  of  exemption, 
with  intent  to  defraud  creditors,  they  ought  to  find  for  the  creditor.  Most 
commonly,  the  other  goods  being  mortgaged  or  sold,  remain  still  in  the 
debtor's  possession,  when  either  they  may  be  seized,  or  those  which  are 
apparently  exempt,  at  the  election  of  the  creditor.  In  general,  the  mort- 
gaged or  sold  goods  are  seized.  But  the  more  artful  debtor  will  fix  a 
more  secure  cover  for  his  property,  by  changing  it  into  money,  or  some- 
thing as  little  tangible  to  an  execution  as  may  be,  when  the  property 
claimed  as  exempt  must  be  resorted  to,  and  the  question  of  fraud  litiga- 
ted upon  that.  On  such  obvious  fraud  as  possession  after  a  mortgage  or 
sale,  the  court  may  doubtless  nonsuit,(l)  or  direct  the  jury  to  find  the  covin, 
since  the  statute  has  declared  the  possession  to  be  conclusive  evidence. 


(1)  Bat  vid.  Smith  v.  Acker,  cited  pott,  1058,  et  jeq. 
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where  it  is  not  satiBfactorily  explained.    Not  00  6f  more  equivocal  in- 
stances.    On  these  the  question  is,  in  general,  for  the  jury." 

It  is  proper  to  remark  here,  that  where  the  defendant  in  the  execution, 
sues  the  constable  for  levying  on  his  property,  the  constable's  authority 
is  sufficiently  made  out,  by  producing  and  proving  the  execution  alone, 
without  the  judgment,  (n) 

It  is  not  necessary,  in  order  to  authorize  a  levy  upon  property,  by  the 
constable,  that  the  ostensible  title  should  be  in  the  defendant ;  for  if  he 
have  assigned,  sold,  or  conveyed  it  away,  not  for  a  valuable  cansidera- 
iioriy  and  bona  fide^  but  colorably  merely,  such  sale  will  be  regarded  as 
void,  as  against  an  execution  creditor. 

What  shall  constitute  fraud,  in  the  assignment  of  personal  property, 
has  been  much  agitated  in  the  English  courts,  as  well  as  in  our  own,  and 
a  detailed  review  of  the  cases  on  that  subject,  would  be  neither  profita- 
ble nor  instructive.  They  all  appear  to  have  settled  down  in  the  doc- 
trine, which  has  been  since  recognized  and  declared,  vid.  8  Wendell,  380, 
by  statutory  enactment,  2  R.  S.  70,  §  5,  that  every  sale  made  by  a  ven- 
dor of  goods  ^nd  chattels  in  his  possession,  or  under  his  control,  and  ev- 
ery assignment  of  goods  and  chattels,  by  way  of  mortgage  or  security, 
or  upon  any  condition  whatever,  unless  the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an  actual  and  continued  change 
of  possession  of  the  things  sold,  mortgaged  qr  assigned,  shall  be  presumed 
to  be  fraudulent  and  void,  as  against  the  creditors  of  the  vendor,  or  the 
creditors  of  the  person  making  such  assignment,  or  subsequent  purchas- 
ers in  good  faith ;  and  shall  be  conclusive  evidence  of  fraud,  unless  it 
shall  be  made  to  appear,  on  the  part  of  the  persons  claiming  under  such 
sale  or  assignment,  that  the  same  was  made  in  good  faith,  and  without 
any  intent  to  defraud  such  creditors  or  purchasers. 

In  the  case  of  Bissel  v.  Hopkins,  3  Co  wen,  1 66,  all  the  cases  relative 
to  actual,  or  constructive  frauds  upon  creditors,  by  their  debtors,  are 
fully  reviewed  ;  and  the  court  determine,  that  in  every  case,  where  the 
question  relates  to  the  bona  fides  of  the  transaction,  as  to  the  sale  of 
goods,  the  retaining  possession  of  them,  and  the  exercising  acts  of  appa- 
rent ownership  over  them,  are  to  be  particularly  looked  to,  and  that 
though  these  appearances  are  prima  focie  evidence  of  fraud,  yet  they 
may  be  explained  ;  that  it  is  competent,  in  the  face  of  all  these  appearan- 
ces, to  shew  that  property,  which  apparently  belongs  to  one,  is  in  fact 
the  pro[)erty  of  another,  that  no  deception  has  been  intended  or  practised. 


(ft)  12  John.  805. 
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and  that  to  whom  the  properly  in  queition»  in  troth  belongs^  and  wheth- 
er there  haa  been  any  deception  or  fraud,  or  not,  are  matters  of  fact  for 
a  jury.  Where,  however,  the  facts  are  conceded,  the  question  of  fraud 
is  for  the  court.  7  Cowen,  732.  2  Wendell,  599.  Upon  the  same 
principle,  also,  a  mortgage  of  personal  property  is  valid,  though  the  pos- 
session of  the  property  remain  in  the  mortgagor,  where  the  transaction  is 
fair ;  8  John.  446  ;  2  Cowen,  246 ;  3  Cowen,  166 ;  4  Cowen,  461  ; 
7  Cowen,  290  ;  8  Wendell,  375 ;  9  Wendell,  198, 345 ;  12  Wendell,  297 ; 
but  in  all  these  cases,  the  legal  test  is  to  be  applied,  and  a  judgment 
creditor,  whose  execution  is  levied,  will  be  regarded  as  on  the  same  foot- 
ing with  a  bona  fide  purchaser,  and  as  having  the  same  right  to  hold  the 
property  of  his  debtor.  2  Wendell,  601.  An  action,  however,  by  the 
owner  of  goods  let  for  an  unexpired  term,  against  the  officer,  for  taking 
them  under  an  execution  against  the  party  who  hired  them,  is  not  main- 
tainable, if  it  appear  that  the  officer  has  not  sold  ;  and  it  is,  in  such  case, 
the  duty  of  the  party  letting,  to  give  notice  to  the  sheriff,  of  the  limited 
nature  of  the  hirer's  interest.  3  Cam  &  Payne,  435 ;  1  Ibid.  347.  For 
a  full  review  of  all  the  cases  on  this  subject,  the  reader  is  referred  to  the 
case  of  Bissel  v.  H6pkins»  8  Cowen,  166,  and  the  note  of  the  reporter, 
and  to  the  subsequent  cases  above  cited  ;  and  also  to  the  very  learned 
opinion  of  Savage,  Ch.  J.  in  Hall  v.  Tuttle,  8  Wendell,  378,  392. 

For  the  foregoing  remarks,  vid.  Grab.  Prac.  2d  ed.  372,  373.  Yid. 
also  the  recent  case  of  Doane  v.  Eddy,  16  Wen.  523,  where  it  is  held, 
that  although  a  mortgage  of  personal  property  is  made  in  good  faith  and 
without  any  intent  to  defraud,  yet  if  there  is  not  an  immediate  delivery, 
followed  by  an  actual  and  continued  change  of  possession,  the  mortgage 
is  void  as  against  the  creditors  of  the  mortgagor,  unless  the  continued 
possession  jn  the  mortgagor  is  satisfactorily  explained.  And,  in  that  case, 
it  was  further  held,  that  the  fact  of  the  mortgagor  being  a  travelling  or 
missionary  preacher  of  the  gospel^  and  that  the  use  of  the  property  mort- 
gaged, (a  horse,)  was  necessary  to  enable  him  to  pursue  his  vocation,  was 
not  a  sufficient  explanation  of  possession  in  the  mortgagor ;  and  that 
upon  such  evidence,  it  was  the  duty  of  the  court  to  nonsuit  the  plaintiffs 
(the  mortgagee,)  who  brought  an  action  of  trover  for  the  horse,  which 
had  been  seized  by  the  defendant  by  virtue  of  an  attachment  against 
the  mortgagor,)  and  not  to  submit  the  question  otfraudtdent  intent  to 
the  jury.  Yid.  also  Randall  v.  Cook,  17  Wen.  53.  Beekman  v.  Bond, 
19  id.  444.  But  the  case  of  Smith  &  Hoe  v.  Acker,  recently  decided  by 
the  court  for  the  correction  of  errors,  (not  yet  reported,)  overturns  the  rules 
established  by  the  supreme  court  in  the  cases  last  cited  from  Wendell'a  Re- 
ports, so  far  as  regards  the  power  of  the  court  to  order  a  nonsuit^  instead  of 
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sabmitting  the  question  of  fraudulent  intent  to  the  jury.  The  case  was  as 
follows :  Smith  &  Hoe  brought  an  action  of  replevin  in  the  New- York 
common  pleas  against  Acker,  then  sheriff  of  the  city  and  county  of  New- 
York,  for  taking  an  imperial  printing  press,  alleged  to  be  the  property  of  the 
plaintiffs,  from  a  printing  office  occupied  by  Jared  W.  Bell.  The  press  was 
taken  by  a  deputy  of  the  defendant  on  the  20th  of  Januaiy,  1836,  by  vir- 
tue of  an  execution  agamst  Bell.  The  press  in  question,  together  with 
other  presses,  printing  materials  and  household  furniture,  was  mortgaged 
by  Bell  to  Smith  &  Hoe,  on  the  26th  of  March,  1837,  to  secure  the  pay- 
ment of  $10,000.  The  mortgage  was  fiied  in  the  county  clerk's  office 
on  the  second  day  after  the  date.  The  time  specified  for  the  payment  of 
the  money  was  the  first  day  of  May,  1837 ;  and,  until  default  in  payment* 
it  was  stipulated  that  Bell  should  remain  in  possession  oi  the  properiY^ 
and  in  the  full  and  free  enjoyment  of  it*  At  the  date  of  the  mortgage^ 
Bell  was  horta  fide  indebted  to  the  plaintiffs  in  the  sum  of  $10,000,  for 
presses  and  printing  materials  supplied  him  by  the  plaintiffs.  The  prop- 
erty in  the  printing  office  was  assessed  by  a  third  person,  and  valued  at 
the  sum  mentioned  in  the  mortgage,  and  he  testified  that  had  it  been 
sold  at  public  auction,  under  the  mortgage,  at  any  time  between  March, 
1837,  and  January,  1838,  it  would  not  have  brought  over  twenty  per  cenL 
of  its  value.  In  the  summer  and  autumn  of  1837,  Bell  was  in  ill  health, 
and  a  good  part  of  the  time  confined  to  his  bed,  during  which  time  the 
plaintiffs  assisted  him  to  carry  on  his  business.  A  book-keeper  of  the 
plaintifis,  testified  that  there  was  no  reduction  of  the  debt  owing  by  Bell 
to  the  plaintifis  for  the  period  of  a  year  after  the  date  of  the  mortgage ; 
that  the  plaintiffs  did  not  sell  out  Bell,  because  they  knew  that  by  so 
doing  they  would  have  to  sustain  a  heavy  loss,  and  thought  that  by  sus- 
taining him  until  the  times  were  better,  they  would  obtain  their  money, 
and  his  other  creditors  would  stand  a  chance  to  be  paid.  The  depnty 
sherifi*,  at  the  time  of  the  levy,  was  told  that  Bell  did  not  own  the  proper- 
ty, but  that  it  was  mortgaged.  The  property  at  the  time  of  the  levy  was 
in  the  possession  of  Bell.  The  defendant's  counsel  moved  for  a  nonsuit. 
The  presiding  judge  decided  that  the  mortgage,  being  unaeeompanied  hy 
possession,  and  no  reason  sufficient  in  the  law  being  shewn  for  not  taking 
possession,  it  vi^s  fraudulent,  and  that  the  plaintifis  were  not  entitled  to 
recover.  The  counsel  for  the  plaintifis  insisted  that  the  question  of 
fraudulent  intent  should  be  submitted  as  a  question  of  fact  to  the  jury; 
which  the  judge  did  not  do ;  but  on  the  contrary,  ordered  a  nonsuit,  and 
judgment  was  accordingly  entered,  which  was  subsequently  affirmed  by 
the  supreme  court.  The  plaintifis  thereupon  sued  out  a  writ  of  error  re- 
moving the  record  into  the  court  for  the  cor rectbn  of  errors,  where  the 
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judgments  of  the  New- York  common  pleas  and  of  the  supreme  court 
were  reversed. 

The  following  opinion  was  delivered  by  Mr.  Senator  Hopkins,  which 
I  extract  from  the  Albany  Evening  Journal  of  the  6th  of  January,  1841. 
It  is  valuable,  as  containing  much  useful  doctrine  respecting  the  various 
questions  which  are  arising  almost  daily  between  creditors  and  mortga- 
gees of  personal  property. 

^  This  case  presents  the  important  question,  arising  under  the  revised 
statutes,  relative  to  sales  and  mortgages  of  personal  property,  unaccom- 
panied by  change  of  possession,  whether  evidence  of  the  good  faith  and 
intent  of  the  parties  shall,  on  the  trial,  be  submitted  to  the  jury.  I  per- 
ceive no  peculiar  circumstances  or  reasons  that  might  not  be  urged  in 
almost  any  case,  free  from  fraud,  to  make  this  an  exception  to  a  general 
rule  on  the  subject. 

"  The  case  also  presents  the  question,  whether  the  filing  of  a  chattel 
mortgage  rebuts  the  presumption  of  fraud  arising  from  non-delivery  of 
the  properly. 

^'  These  appear  to  be  the  only  questions  raised  or  decided  in  the  court 
below,  or  presented  in  the  points  and  arguments  submitted  in  this  court. 
As  my  vote  will  directly  conflict  with  the  whole  course  of  decisions  of 
the  supreme  court  upon  the  principal  question,  I  feel  it  proper  to  assign 
my  reasons  somewhat  at  length. 

^  The  revised  statutes,  vol.  2,  p.  70,  §  5, 2d  ed.  provide  that  sales,  mort- 
gages and  assignments  of  goods  and  chattels,  '  unless  the  same  be  ac- 
companied by  immediate  delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  sold,  mortgaged  or  assign- 
ed, shall  be  presumed  to  be  fraudulent  and  void  as  against  creditors  or 
subsequent  purchasers  in  good  faith ;  and  shall  be  conclusive  evidence  of 
fraud,  unless  it  shall  be  made  to  appear  on  the  part  of  the  persons  claim- 
ing under  such  sale  or  assignment,  that  the  same  was  made  in  good 
faith  and  without  any  intent  to  defraud  such  creditors  or  purchasers.* 

*'  In  the  same  chapter,  p.  72,  §  4,  it  is  provided  that  '  the  question  of 
fraodulent  intent,  in  all  cases  arising  under  this  chapter,  shall  be  deemed 
a  question  of  fact  and  not  of  law.' 

<^Sec.  9.  page  71,  provides  that  a  mortgage  of  goods  or  chattels,  not  ac- 
companied by  change  of  possession,  shall  be  absolutely  void  as  against 
creditors  and  subsequent  purchasers,  unless  the  mortgage,  or  a  copy,  be 
filed  as  mentioned  in  another  section. 

<<To  a  mind  not  embarrassed  by  the  decisions,  conflicting  opinions  and 
subtleties,  with  which  legal  talent  has  already  incumbered  our  reports, 
the  question  would  seem  a  very  simple  one  ;  to  settle  which,  we  hardly 
need  look  beyond  the  very  plain  letter  of  the  statute  upon  the  subject. 
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It  seems  unnecessary  to  look  into  the  previous  state  of  the  law»  even  to 
ascertain  the  mischief  for  which  the  statute  is  intended  to  fiunish  a  rem- 
edy. To  my  mind  it  is  evident  upon  the  face  of  the  statute  itself,  that 
the  object  was  to  provide  a  remedy  against  actual  fraud  in  transactions, 
which  if  conducted  in  good  faith  and  without  any  fraudulent  intent,  are 
to  be  upheld  as  legal;  and  to  facilitate  the  detection  of  fraud  when  it  does 
exist,  by  throwing  the  onus  probandi  upon  the  persons  claiming  under 
such  sale  or  mortgage,  and  requiring  them  to  prove  not  only  that  the 
transaction  was  in  good  faith,  for  good  and  valuable  consideration,  but 
also  such  circumstances  of  publicity,  reasonableness  as  to  amount,  time, 
value  and  quantity  of  property,  difficulty  or  inconvenience  of  removal, 
advantages  of  allowing  it  to  remain,  or  other  circumstances  agreeable 
with  ordinai-y  course  of  business  and  fair  dealmg,  as  shall  rebut  the  pre- 
sumption of  fraud  and  satisfy  the  jury  that  there  was  not  any  intent  to 
defraud,  hinder  or  delay  creditors. 

<*  The  supreme  court,  however,  has  taken  a  widely  different  view  of  the 
question  and  seem  to  consider  the  purpose  of  the  statute  to  be,  not  to 
provide  a  remedy  against  actual  fraud,  by  throwbg  the  burden  of  proof 
on  the  party  charged  with  it,  but  to  do  away  the  possibility  of  fraud,  by 
declaring  such  transactions  absolutely  void  in  all  cases  where  change  of 
possession  is  practicable,  however  free  from  fraud  the  case  may  be,  or 
however  beneficial  it  may  be  to  the  parties,  and  even  though  it  might 
evidently  be  designed  to  promote  the  interests  of  the  creditors  generally, 
by  enabling  the  vendor  or  mortgagor,  by  use  of  the  property,  to  pay  his 
debts. 

'*  In  Bcekman  v.  Bond,  19  Wen.  R.  444,  Justice  Bronson  says,  'The 
5th  sec.  title  2,*  declares  in  substance,  that  as  against  creditors  and  pur- 
chasers, every  sale  and  conveyance  of  goods  without  change  of  posses- 
sion, shall  be  presumed  to  be  fraudulent  and  void.  The  question  of  fact 
here  is  about  the  possession.  The  provision  is  not  that  a  conveyance 
made  with  a  fraudulent  intent  shall  be  void,  but  that  a  conveyance  of 
goods  without  a  change  of  possession  shall  be  void.* 

^*ls  the  purport  of  the  statute  fairly  inferred  here  7  Is  it  not  rather  per- 
verted, or,  at  least,  the  material  clause  or  provision  which  would  make 
the  conveyance  only  conditionally  void,  kept  out  of  view  or  denied  7  One 
would  suppose  that  not  a  word  is  contained  in  the  statute  about  fraudu- 
lent intent.  True,  it  is  added,  '  This  is  the  language  of  the  statute,  and 
except  under  special  circumstances^  a  jury  lias  nothing  to  do  with  the 
case*  What  then  are  the  special  circumstances  with  which  a  jury  has 
something  to  do  ?  The  statute  says,  the  good  faith  and  the  intent  of  the 
parties.    The  opinions  of  the  supreme  court  say,  only  such  circumstaa* 
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ces  as  show  that  change  of  possession  is  impracticable.  ^  That  there 
must  in  all  cases,  where  practicable,  be  a  change  of  possession.*  *  The 
only  question  of  fact  is  about  the  possession.'  *  The  explanation  must  re- 
late to  tlie  possession.'  Whereas,  the  only  provision  in  the  statute  in  re- 
lation to  possession  is,  that  it  being  unchanged,  fraud  *  shall  be  presumed' ; 
making  it  a  matter  of  legal  presumptian^  '  and  shall  be  conclusive ;' 
that  is,  admitting  of  no  explanation,  <  unless  it  shall  be  made  to  appear 
that  the  same  was  made  in  good  faith  and  without  any  intent  to  defraud.' 
Which  question  of  fraudulent  intent  is,  by  a  subsequent  section,  expressly 
made  a  question  of  fact  and  not  of  law.  The  use  of  the  term  conclu^  j 
sive^  would  seem  to  preclude  any  explanation,  unless  connected  with  ev-  / 
idence  of  good  faith  and  intent.  By  the  statute,  the  possession  being  un- 
changed, creates  a  presumption  of  fraud,  which  shall  be  conclusive^  unless 
rebutted  by  evidence  of  good  faith.  But  the  court  decides  that  it  is  con- 
clusive, unless  shown  to  be  impracticable,  and  that  evidence  of  the  change 
of  possession  being  impracticable,  is  the  only  evidence  of  good  faith  re- 
quired by  the  statute.  If  so,  then  the  statute  does  not  embrace  cases  of 
actual  fraud ;  or  if  it  does,  the  burden  of  proof  of  fraud  still  rests  with 
the  creditor,  who  seeks  to  avoid  the  sale  or  mortgage ;  and  in  all  cases 
where  the  possession  cannot  be  changed,  as  soon  as  that  fact  is  shown, 
the  case  is  taken  out  of  the  statute ;  for  instance,  in  the  case  of  a  mort- 
gage of  growing  crops,  which  is  of  common  occurrence  in  the  country, 
the  only  evidence  necessary  to  sustain  the  transaction  would  be  to  show 
a  mortgage,  valid  on  its  face,  and  that  the  property  could  not  be  moved, 
and  without  showing  any  indebtedness  or  consideration,  for  that  does  not 
*  relate  to  possession,'  and  without  in  any  other  way  rebutting  the  pre- 
sumption of  fraud,  the  party  would  be  entitled  to  a  verdict,  unless  the 
creditor  should  be  so  fortunate  as  to  be  able  to  prove  a  negative,  as  that 
there  was  no  consideration,  or  otherwise  disclose  some  fraud  in  a  trans- 
action to  which  he  was  a  stranger ;  dilfficulties  from  which  the  legisla- 
ture no  doubt  intended  to  relieve  him,  in  all  cases  where  the  possession 
remains  unchanged.  Under  the  construction  of  the  supreme  court,  the 
provisions  of  the  statute  become  inconsistent ;  and  yet  from  this  very  • 
fact,  the  court  would  seem  to  draw  an  inference  favorable  to  that  con- 
struction. In  the  case  of  Beekman  v.  Bond,  Justice  Bronson  remarks: 
^  To  my  mind  it  is  quite  clear  that  the  legislature  did  not  intend,  on  one 
page  of  the  statute  book,  to  declare  as  matter  of  law  that  a  particular 
transaction  should  be  presumed  fraudulent,  and  on  the  next  that  the  fraud 
should  be  a  question  of  fact  and  not  of  law.'  The  error  here,  as  in  the 
other  cases,  arises  from  keeping  out  of  view  that  part  of  the  statute  which 
permits  the  legal  presumption  of  fraud  to  be  rebutted  by  evidence  of 
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good  faith,  presenting  a  question  of  intent^  which  the  subsequent  proTk- 
ion  declares  shall  be  a  question  of  fact,  and  which  renders  the  two  pro- 
visions perfectly  consistent,  while  under  the  construction  of  the  supreme 
court,  they  cannot  in  any  way  be  reconciled. 

^  There  seems  to  be  a  labored  effort  to  make  the  provisions  of  the  stat- 
ute conform  to  the  construction  which  the  court  chooses  to  give  it ;  and 
the  ground  of  all  the  errors  of  the  decisions  on  this  subject  would  seem 
to  be  the  desire  of  the  court  to  establish  a  code  of  morals,  which  sbaD 
put  it  out  of  the  power  of  persons  to  commit  fraud,  rather  than  to  carry 
out  the  intention  of  the  legislature  to  provide  means  of  detecting  fraud 
when  committed.  In  Randall  v.  Cook,  17  Wen.  56,  Justice  BronsoD 
says :  '  The  transaction  is  fraudulent  in  law  ;  the  sentence  is  written  in 
the  statute  book,  and  neither  courts  nor  juries  are  at  liberty  to  disobey 
the  mandate.  Whatever  opinion  may  be  entertained  by  others,  I  think 
this  a  most  salutary  doctrine.  Had  it  been  declared  50  years  ago,  that 
if  a  man  conveyed  his  personal  chattels  and  still  kept  them  himself  under 
any  pretence,  the  transaction  should  be  deemed  absolutely  fraudulent 
and  void  as  against  creditors  and  purchasers,  it  would  have  saved  an  in- 
calculable amount  of  time  and  money,  and  would  moreover  have  render- 
ed an  important  service  to  the  cause  of  good  morals.*  He  continues,. 
'  Although  our  statute  does  not  go  quite  so  far  as  the  rule  I  have  sugges- 
ted, it  is  nevertheless  broad  enough  to  admonish,'  &c.  This  last  remark 
of  the  learned  judge  appears  to  me  perfectly  correct.  The  statute  most 
certainly  does  not  go  so  far  as  the  rule  suggested ;  but  at  the  same  time 
the  decision  of  the  court  in  this  very  case  does  extend  the  statute  to 
precisely  such  a  meaning  in  all  cases  where  change  of  possession  is  prac- 
ticable ;  and  in  cases  where  it  is  impracticable,  it  of  course  could  not 
be  required. 

*' Although  I  respect  the  motives  which  dictate  the  decisions  of  the  su- 
preme court  on  this  question,  I  can  neither  agree  with  the  judges  in  their 
construction  of  the  law,  nor  wholly  assent  to  the  reasons  of  policy  and 
morality  upon  which  they  ground  that  construction.  The  same  reason- 
ing would  be  applicable  to  almost  all  the  business  transactions  of  life.  If 
everything  capable  of  being  perverted,  in  the  hands  of  the  dishonest,  to 
fraudulent  purposes,  is  to  be  done  away  with,  the  honest  portions  of  the 
community  would  have  little  left  of  all  that  they  deem  most  valuable. 

**  The  reasoning,  as  to  general  policy,  would  be  equally  applicable  to  all 
sales  upon  credit,  as  also  to  bailments  and  trusts.  Had  all  credits  been 
prohibited  fifty  years  ago,  it  no  doubt  would,  in  the  language  of  Justice 
Bronson,  have  saved  an  incalculable  amount  of  time  and  money.  The 
same  objections  might  be  urged  against  leases  or  lettings,  and  even  ordi- 
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nary  loDdings  from  neighbor  to  neighbor.  One  should  not  lend  his  horse 
to  his  neighbor  even  to  go  for  a  physician,  because  it  would  put  it  in  his 
power  to  commit  a  fraud.  Nor  should  the  keeper  of  a  livery  stable  let 
a  horse  for  hire,  upon  the  same  principle.  The  merchant  must  not  sell 
goods  to  another  on  credit.  One  must  not  sell  a  yoke  of  oxen  to  a  farm- 
er to  carry  on  his  farm  without  payment,  however  honest  and  deserving 
he  may  be,  lest  somebody  else,  supposing  the  farmer  to  be  really  worth 
a  pair  of  oxen,  should  also  trust  him  for  a  cow, 

"  The  court  seems  desirous  of  establishing  a  rule  that  shall  do  away  the 
possibility  of  fraud.  This  is  evidently  going  beyond  the  object  of  the 
statute.  Does  not  the  statute  provide  a  reasonable  guard  against  frauds 
in  these  transactions,  by  requiring  the  party,  upon  a  mere  presumption  of 
fraud,  to  prove  himself  innocent.  To  extend  the  rule  beyond  that,  might 
be  oppressive  and  deprive  many  of  a  privilege  they  may  deem  valuable ; 
for  if  there  is  no  fraud  in  the  transaction,  if  in  case  of  a  sale,  the  vendor 
really  receives  full  pay  for  his  property,  if  the  mechanic  mortgage  his 
tools  for  necessaries  for  his  family  or  means  to  carry  on  his  business,  is 
he  any  the  less  able  to  pay  his  debts  or  support  his  family  by  being  left 
in  possession  and  use  of  the  property  7  Is  he  not  in  fact  better  able  to 
do  both  ? 

"  At  all  events,  it  is  desirable  to  establish  a  more  rigid  rule  :  if  credits 
and  confidence  among  our  citizens  are  to  be  discouraged  and  done 
away  with,  because  they  sometimes  put  in  the  power  of  the  dishonest 
to  commit  fraud,  it  appears  to  me  to  be  a  matter  for  legislative  rather  than 
of  judicial  correction.  But  is  it  certain  that  a  less  rigid  rule  than  the  su- 
preme court  seek  to  establish,  might  not  rather  tend  to  prevent  frauds 
and  undue  credits  ?  Would  not  men  look  more  to  their  securities  ?  at 
least,  would  they  not  be  more  inquisitive  as  to  the  character  of  those 
with  whom  they  deal,  and  be  less  likely  to  trust  those  who  would  be  un- 
worthy of  credit,  and  consequently  withhold  from  the  dishonest  the  very 
means  of  fraud  7 

^  The  construction  which  the  supreme  court  gives  to  the  statute,  not  un- 
frequently  works  injustice.  They  admit  that  it  sometimes  operates  not 
only  with  inconvenience,  but  severity  and  hardship.  The  honest  and 
confiding  citizen  may  pay  out  his  last  dollar  in  the  purchase  of  a  barrel 
of  flour,  or  any  other  article  of  necessity,  and  if  he  fails  for  a  smgle  day, 
under  any  circumstances,  to  remove  it,  and  an  execution  is  levied  on  it, 
he  must  bo  the  loser,  howe^r  consistent  with  ordinary  fair  dealing  his 
conduct  may  have  been,  or  however  little  able  he  may  be  to  sustain 
the  loss. 

''  Nor  do  I  perceive  the  danger  or  objections  suggested  as  to  leaving 
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the  trial  of  these  questions  of  fraudulent  intent  to  juries.  Can  they  not 
be  entrusted  with  that  power  in  these  cases,  as  well  as  in  all  other  cases 
of  fraud,  and  in  criminal  cases  even  7  Indeed,  are  not  juries  the  proper 
tribunals  to  settle  the  balance  of  conflicting  evidence  in  such  cases? 
/  The  statute  does  not  take  from  the  court  the  right  to  decide  upon  the 
/  competency,  admissibility  and  relevancy  of  the  testimony  that  may  be 
j  offered.  Proper  and  pertinent  evidence  only  would  be  permitted  to  go 
I  to  the  jury.  When  the  party  required  to  show  good  faith,  offers  evi- 
dence of  his  debt  or  the  consideration  of  sale,  the  court  decide  upon  the 
relevancy  of  the  testimony  for  that  purpose.  If  the  creditor  offers  to 
prove  that  the  party  claiming  under  the  sale  or  mortgage,  knew  that 
the  vendor  or  mortgagor  was  deeply  in  debt,  and  that  executions  were 
about  to  be  issued  against  his  property,  or  that  the  consideration  was  not 
a  full  one,  or  that  the  mortgage  covered  an  unreasonable  limount  of 
property,  and  was  calculated  to  hinder,  delay  or  prevent  creditors  bam, 
redeeming  or  seeking  a  remedy  against  it,  the  court  would  decide  upon 
the  relevancy  of  the  evidence ;  but  when  proper  and  pertinent  evidence 
to  show  the  intent  of  the  parties,  has  been  submitted  to  the  jury,  they 
decide  according  to  its  convictions  upon  their  minds.  I  see  no  danger 
or  difficulty,  therefore,  in  submitting  the  question  of  intent  in  these  cases- 
to  a  jury. 

*'  As  to  the  question  arising  under  the  ninth  section  of  the  statute,  re- 
quiring chattel  mortgages,  when  the  possession  is  unchanged,  to  be  filed^ 
1  think  that  such  filing  does  not  of  itself  rebut  the  presumption  of  fraud 
arising  from  non-delivery  of  the  property,  but  still  leaves  the  burden  of 
proof  of  the  bona  fides  of  the  transaction,  with  the  party  claiming  under 
the  mortgage  ;  and  in  addition  to  such  proof,  he  is  required  to  show  thai 
the  mortgage,  or  a  copy,  has  been  filed.  This  provision  relative  to  filing, 
passed  subsequently,  does  not  repeal  the  former  provision  changing  the 
onus  probandiy  but  creates  an  additional  safeguard  ;  and,  I  think,  aflbrda 
further  evidence  that  the  legislature  did  not  intend  wholly  to  do  away 
with  such  mortgages,  when  made  in  good  faith,  but  to  provide  all  rea- 
sonable protection  against  frauds  undertaken  to  be  covered  by  them.  In 
this  view,  the  two  provisions  are  perfectly  consistent  with  each  other. 

**  In  this  case,  the  plaintiffs,  in  an  action  of  rephvin  to  recover  a  printing 
press  and  other  property  levied  on  under  an  execution  by  the  sheriff  of 
New-York,  proved  their  mongage,  (admitt^  to  be  regularly  filed,)  also 
their  debt  contracted  for  part  of  the  proplRy  mortgaged ;  the  value  of 
the  property ;  that  it  could  not  at  the  time  be  sold  but  at  a  sacrifice ; 
that  the  mortgagor  was  a  printer,  and  required  the  use  of  the  press  in 
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his  business ;  and  that  its  removal  would  lessen  his  ability  to  pay  his 
debts. 

'*  I  think  the  judge  erred  in  refusing  to  submit  the  testimony  to  the  jury ; 
and  that  the  judgment  of  the  supreofie  court,  affirming  the  decision  of  the 
court  below,  should  be  reversed." 

The  question  of  fraud,  resulting  from  possession  by  the  debtor,  may 
arise  in  various  other  ways  than  between  mortgagees  and  creditors. 
Thus,  where  a  plaintiff  buys  property  sold  under  his  execution,  and 
leaves  it  in  the  possession  of  the  defendant,  without  any  good  excuse 
shown,  the  sale  is  void  as  against  other  creditors  of  the  defendant,  not- 
withstanding the  plaintiff  subsequently,  and  before  levy  under  other  exe- 
cutions, reduces  the  property  to  his  actual  possession.(o)  A  sale  void, 
as  to  creditors,  is  good  against  the  party,  his  executors  and  adminis- 
trators, (p) 

Your  being  in  possession  of  my  goods,  does  not  expose  them  to  exe- 
cution against  you,  though  you  may  be  the  reptfted  owner,  unless  there 
be  some  fraudulent  or  deceptive  purpose  shown,  or  implied  from  the  cir- 
cumstances of  the  case  ;{q)  nor  does  my  knowing  of  a  judgment  against 
the  vendor,  render  my  purchase  of  him  void,  unless  I  act  fraudulently  ;(r) 
though  it  is  void,  if  I  purchase  with  a  view  to  defeat  the  judgment.(«) 
And  where  the  purchaser,  under  an  execution,  is  not  the  creditor,  but 
some  third  person,  purchasing  bona  fide,  his  leaving  the  goods  in  the  debt- 
or's hands,  is  not  fraudulent*(0  So,  if  the  property  be  ponderous,  or  fixed 
to  the  freehold,  and  possession  be  taken  from  the  debtor  within  a  rea- 
sonable or  convenient  time,  its  remaining  in  the  debtor's  hands  is  not, 
under  these  circumstances,  evidence  of  fraud,  (u) 

A  very  usual  impediment  in  the  way  of  executions,  is  that  which 
is  created  by  assignment  of  the  debtor's  property,  in  trust  for  the 
benefit  of  creditors,  before  the  levy  of  the  execution.  This  results 
from  the  principle,  which  is  well  settled,  that  a  debtor  in  failing  cir- 
cumstances, may  prefer  one  creditor  or  class  of  creditors  over  anoth- 
er, 7  Cowen,  735 ;  2  John.  Ch.  R.  307 ;  4  id.  682 ;  1  Binn.  502 ;  and 
that  such  preference  will  protect  his  property  from  being  levied  on, 
at  the  suit  of  a  judgment  creditor,  whose  execution  is  issued  subsequent- 
ly to  the  assignment.    The  vaKdity  of  such  an  assignment  is  only  recog- 


i^aMBMAiMMi 


(o)  21  Wen.  169.  Yid.  15  John.  430,  (r)  8  id.  446. 

and  note.  («)  12  id.  820. 

(p)  9  John.  337.  (t)  9  id.  135. 

(q)  Id.  197.  (tt)  2  id.  418. 
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nized,  however,  where  it  is  fair  and  without  fraud.  If  it  be  of  the  latter 
character,  it  is  void,  both  at  law  and  in  equity ;  and  the  plaintiff  in  the 
execution  may  either  treat  it  as  such,  and  levy,  notwithstanding  the  as- 
signment, or,  as  is  more  usual,  may  file  a  bill  in  equity  to  remove  the 
fraudulent  obstruction.  The  plan  of  this  work  will  not  permit  even  an 
allusion  to  the  many  distinctions,  which  have  grown  out  of  the  applica- 
tion of  this  rule,  and  with  which  the  reports,  chiefly  in  equity,  of  our 
own  state,  and  those  of  our  sister  states  abound.  The  reader  will  find 
them  fully  discussed  by  Chancellor  Kent,  in  bis  commentaries,  vol.  2,  p. 
530-^532  ;  and  by  Mr.  Angell,  in  his  recent  work  on  the  law  of  assign^ 
merits,  in  trust  for  the  benefit  of  creditors,  where  the  law  on  the  subject 
is  examined  with  great  clearness  and  ability.  Yid.  also  the  Indexes  to  the 
Chancery  Reports  of  this  state,  tit.  Debtor  and  Creditor,  and  Fraud.{\) 

For  the  same  reason,  also,  which  protects  the  judgment  crectitor  from 
the  fraud  of  his  debtor,  the  former  will  not  be  allowed  to  avail  himself 
of  the  fraud  of  the  latter  to  satisfy  his  execution.  Thus,  where  a  debt<^ 
confesses  a  judgment,  and  afterwards  fraudulently  purchases,  and  pro- 
cures  to  be  delivered,  goods,  without  paying  for  them,  with  intent  to  sub- 
ject them  to  the  execution  of  the  judgment  creditor,  the  title  of  the  goods 
does  not  become  vested  in  the  purchaser,  and  they  therefore  cannot  be 
taken  on  an  execution  against  him,  15  John.  147  ;  and  in  such  a  case, 
the  court  of  chancery  will  direct  tho  goods  to  be  restored  to  the  seller. 
1  Paige,  492.     2  id.  172 ;  and  vid.  10  Moore,  53. 

For  the  foregoing  remarks  in  relation  to  voluntary  assignmeDts,  vid. 
Grab.  Prac.  2d  ed.  373,  4. 

If  the  goods  seized  by  a  constable  on  execution,  are  claimed  as  be- 
longing to  some  one,  other  than  the  debtor,  or  if  he  have  reasonable 
ground  of  doubt  as  to  the  ownership  of  the  property,  he  is  bound,  if  no 
indemnity  be  tendered  by  the  creditor,  to  call  a  jury  and  try  the  title.(v) 
If  they  find  the  goods  arc  not  the  debtor's,  the  execution  may  be  return- 
ed no  goods  found,  and  the  constable  is  justified  in  making  that  retam» 
unless  an  indemnity  be  tendered.  If  it  be,  he  is  bound  to  proceed,  not- 
withstanding the  finding  of  the  jury.  But  the  creditor  is  not  bound  to 
tender  a  bond  of  indemnity,  until  after  the  jury  have  passed  upon  the 
question  of  property ;  and  an  ofiicer  acts  at  his  peril,  in  making  a  return 
of  no  goods  found,  under  any  other  circumstances ;  and  even  the  decla- 
ration of  the  creditor  or  his  attorney,  that  he  would  sell,  let  the  jurj"  find 
as  they  would,  does  not  dispense  with  the  nectssity  of  calling  a  jury.(tc) 


(1)  Vid.  also  18  Wen.  858.  (to)  8  Cow«d,  66.    Vid.  7  Weo.  288« 

Oo)  Vid.  7  Wen.  286,  288,  per  Nelson,    290. 
J.    Vid.  also  10  John.  98. 
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If  the  finding  of  the  jury  be,  that  the  goods  are  the  debtor's,  this  will  not 
protect  the  constable  from  an  action  of  trespass  (or  the  goods,  at  the  suit 
of  the  claimant,  though  it  may  be  given  in  evidence  to  mitigate  damages, 
or  for  the  purpose  of  showing  that  he  has  not  acted  maliciously. (x) 

The  constable  may  avoid  the  necessity  of  calling  a  jury,  by  taking 
from  the  party  a  bond  of  indemnity  in  the  first  instance,  if  he  is  willing  to 
give  it ;  if  not,  the  constable  should  proceed  to  try  the  title  in  the  manner 
above  me^ntioned.  Where  there  is  any  doubt,  the  constable,  for  his  own 
safety,  should  not  sell  the  property  without  first  obtaining  an  indemnity  ; 
and  this,  more  especially,  because  the  law  will  not  imply  any  promise 
of  indemnity  from  the  creditor  ;(y)  and  the  constable  would,  otherwise, 
be  without  any  remedy,  except  the  mere  recovery  back  of  the  money 
which  he  pays  over  to  the  creditor,  upon  a  sale  of  the  wrong  goods, 
where  their  value  is  recovered  by  the  owner  against  him.(z) 

» 
Form  of  bond  to  indemnify  constable  in  $elling  goods  on  execution. 

Know  all  men  by  these  presents,  that  we,  James  Jackson  and  John 
JDoe^  are  held  and  firmly  bound  unto  Tlwmas  Noakes,  a  constable  of  the 
county  of  Saratoga,  in  the  penal  sum  of  200  dollars,  (double  the  value  of 
the  goods)  to  be  paid  to  the  said  Thomas  Noakes^  or  to  his  certain  attor- 
ney, to  which  payment^  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents.  Sealed  with  our  seals.  Dated  the  1st  day  of  October, 
A.  D.  1840. 

Whereas  the  said  Tlwmas  Noakes^  as  constable  as  aforesaid,  by  virtue 
of  a  certain  execution,  issued  by  Ransom  Cook,  Esq.  one  of  the  justices 
of  the  peace  of  the  said  county,  against  Richard  Roe,  in  favor  of  the  said 
James  Jackson,  for  fifty  dollars  damages  and  three  dollars  costs,  hath 
seized,  or  is  about  to  levy  the  same  execution,  upon  one  certain  bay  horse, 
with  a  wagon  and  harness,  now,  or  lately  in  possession  of  the  said  Rich- 
ard Roe,  with  intent  to  sell  the  same,  in  order  to  satisfy  the  said  execu* 
tion ;  now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
said  James  Jackson  shall,  at  all  times,  and  forever  hereafter,  keep  the 
said  ThomM  Noakes  harmless  and  indemnified  of,  from  and  against  all 
damages,  costs,  charges,  trouble  and  expense,  of  what  nature  soever, 


(9)  10  John.  d8.    15  id.   147.    8  id.        (y)  1  Campb.  343.    2  id.  452. 
185.    Vid.  3  Maule  k  Selw.  175.  (x)  2  Campb.  452. 
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which  he  may  be  put  to,  sustain  or  sufier,  by  reason  of  such  levy  aod 
sale,  or  either,  then  this  obligation  to  be  void,  or  otherwise  of  force. 

Jambs  Jacksow,  [l.  s.] 

Sealed  and  delivered,  in  )  John  Dob,  [l.  s.] 

presence  of  John  Smith.  ) 

This  bond,  or  other  contract  of  indemnity,  will  be  valid  and  bbding, 
wherever  there  is  the  least  possible  doubt  as  to  the  title  to  the  goods ; 
but  where  there  is  no  pretence  to  seize  them,  but  all  parties,  including 
the  constable,  must  know  that  they  are  wrongdoers,  no  indemnity  can 
bind  :  for  an  engagement  to  indemnify  a  man  for  what  he  must  of  neces- 
sity know  to  be  a  trespass,  is  upon  an  illegal  consideration,  and,  there- 
fore, void,  (a) 

If,  after  diligent  inquiry,  no  goods  can  be  found,  the  constable  is  blame- 
less, even  though  there  be,  in  fact,  goods  and  chattels  sufficient.  Ac- 
cordingly, in  an  action  against  him  for  the  neglect,  he  may  show  in  his 
defence,  an  enquiry  of  the  ncghbors,  or  other  proper  persons,  with  their 
answers,  touching  the  goods,  as  well  as  other  acts  of  his,  in  searching  for 
property,  for  this  goes  to  negative  the  charge  of  negligence.(A) 

If  the  goods  levied  upon,  either  by  a  sheriff  or  constable,  lie  without 
sale  an  unreasonable  time,  in  the  defendant's  possession,  with  the  consent 
of  the  plaintiff,  the  levy  is  void,  and  the  goods  subjected  to  a  junior  exe- 
cution ;(c)  as  where  the  sheriff  levied  upon  goods,  and,  with  the  plaintiff's 
assent,  suffered  them  thus  to  lie  for  one  whole  year.{d)  And  the  mere 
act  of  leaving  goods  levied  on,  in  the  possession  of  the  defendant,  is, 
when  unexplained,  prima  facie^  evidence  of  fraud. (e)  But  if  all  the  pos- 
session is  taken,  of  which  the  thing  is  capable,  or  conveniently  suscepti- 
ble, this  is  enough  ;  as  of  standing  corn,  which  may  be  left  in  the  field, 
or  ponderous  articles  which  may  remain  with  the  defendant,  till  a  sale.(/) 
And  though  goods  levied  upon,  are  left  with  the  defendant,  and  suffered 
to  lie  an  unreasonable  time  before  sale,  yet  if  they  are  in  fact  sold  to  a 
honafde  purchaser,  a  junior  execution  cannot  then  take  them.(g') 

In  these  cases  of  conflicting  executions,  if  the  constable  who  made  the 
first  levy,  sue  the  constable  who  made  thfe  second  levy,  under  the  junior 
execution,  the  latter  may,  in  his  defence,  show  fraud  in  the  first  judgment 


(a)  17  John.  142.  («)  15  id.  430. 

(6)  1  Conn.  R.  887.  (/)  \u\2  id.  4ia    16  id.  433. 

(c)  11  John.  110.  (^)  14  id.  222. 

((<)  Id. 
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and  execution,  equally,  as  if  the  creditor  upon  the  first  execution  had 
himself  been  plaintiff.  (A) 

The  rule  is,  that  wherever  the  senior  execution,  or  the  levy  thereupon, 
is  fraudulent,  a  junior  execution  may  take  the  goods  levied  upon,  and  the 
first  execution  utterly  loses  its  priority,  and  is  considered  as  void  and  of 
no  effect,  from  v^hatever  court  it  issued.  We  have  already  noticed  some 
of  the  cases  decided  upon  this  principle.  Fraud  being,  in  general,  not 
susceptible  of  positive  proof,  its  very  nature  presupposing  concealment, 
the  lavir  seizes  on  certain  indicia,  which  usually  accompany  an  intention 
to  deceive,  and  considers  them,  unless  very  fully  explained,  as  equivalent 
to  proof  of  actual  fraud.  Besides,  it  is  unreasonable  that  one  creditor* 
who  has  levied  upon  goods,  should  use  his  priority  to  the  delay  or  injury 
of  others  seeking  the  same  remedy.  He  ought,  therefore,  to  conclude  the 
concern  by  a  sale  in  a  reasonable  time,  or  lose  his  priority.  Pursuant  to 
these  principles,  in  addition  to  the  cases  already  mentioned,  it  has  been 
decided  that  an  execution  loses  its  priority  in  the  following  cases:  Where 
the  plaintiff  instructs  the  sheriff  to  delay  the  execution  after  seizure,  or 
agrees  to  let  the  execution  sleep  in  the  sheriff's  hands.  6  John.  20, 
Where  the  creditor  consents  to  leave  the  goods  in  the  possession  of  the 
defendant,  without  a  receiptor,  who  goes  on  and  uses  them  as  before.  1 1 
John.  110.  Or  where  he  leaves  them  in  the  defendant's  possession,  with- 
out a  receiptor,  whether  the  defendant  use  them  or  not.  Id.  Where 
the  creditor  gets  the  sheriff  to  levy,  but  will  not  suffer  him  to  proceed 
further,  leaving  the  defendant  in  possession.  7  Mod.  37.  Where  the 
owner,  after  levy,  is  to  keep  possession  on  certain  terms.  Prcc.  in  Ch. 
286.  Where  the  plaintiff's  attorney  .tells  the  sheriff  to  use  the  defend- 
ant kindly,  and  not  take  any  of  his  household  goods,  for  another  will 
shortly  pay  the  debt ;  and  the  sheriff  levies,  leaving  the  goods  with  the 
defendant.  1  Wils.  44.  Where  the  party  tells  the  sheriff,  on  delivering 
the  execution,  "you  may  let  it  lie,  it  requires  no  haste."  5  Mod.  376. 
Where  the  creditor  gives  the  debtor  permission  to  use  part  of  the  prop- 
erty levied  on ;  15  John.  428 ;  or  permits  provisions  levied  on,  to  remain 
with  the  debtor,  and  be  consumed  by  his  family.  Id.  429.  Where  the 
plaintiff  gives  his  execution  to  the  sheriff,  telling  him  to  make  a  levy,  but 
do  nothing  till  ordered,  unless  crowded  by  younger  executions,  but  by  no 
means  to  let  his  execution  lose  its  preference,  and  the  sheriff  pursues  such 
instructions.     17  John.  274. 

Where  there  has  been  no  delay,  we  have  seen  ante,  409  to  415,  that 
the  first  levy  binds.     Vid.  also  19  Wen.  495.    And  we  noticed  ante, 

(ft)  15  John.  428. 
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page  412,  that  though  such  senior  execution  lakes  preference,  yet  if  the 
sheriff,  having  both  executions,  sell  on  the  junior  one,  the  sale  is  valid* 
and  the  plaintiff  in  the  senior  execution,  must  look  to  the  sheriff.  This 
last  rule  is  also  recognized  in  18  John.  311.  It  is  also  settled,  by  the 
case  at  the  page  last  quoted,  that  after  a  fi.  fa.  delivered  to  a  sheriff, 
though  before  it  is  actually  levied,  the  act  of  the  defendant  in  removing 
the  goods  into  another  county,  where  they  are  sold  under  another  exe- 
cution, is  a  violation  of  the  rights  of  the  sheriff,  who  received  the  first 
execution,  for  which  he  might  maintain  an  action  against  the  defendant ; 
and  further,  that  such  act  of  the  defendant,  in  removing  the  goods,  will 
not  deprive  the  plaintiff  in  the  first  execution  of  his  remedy ;  but  the 
sheriff  will  be  ordered  to  pay  him  the  money  levied  by  the  second  exe* 
cution.  How  far  a  delivery  of  a  fi*  fa*  to  the  sheriff,  binds  personal 
property,  and  renders  a  sale  thereof  by  the  debtor  void,  vid.  ante,  410» 
411,414.     18  John.  303. 

The  constable  cannot  justify  breaking  open  the  outer  door  of  the  dwel- 
ling house  of  the  defendant,  in  search  either  of  his  goods,  or  the  goods  of 
any  of  his  family,  who  are  defendants ;  and  this  includes  his  servants  and 
lodgers,  where  the  execution  is  against  any  of  them.  The  house  is  a  pro- 
tection  for  them  all.(t)  But  my  dwelling  house  will  not  protect  the  goods 
of  a  stranger,  i.  e.  one  not  of  my  family.  And  after  demand  and  re- 
fusal, it  may  be  broken  to  seize  them.(^')  Accordingly,  where  the  con- 
stable finds  the  outer  door  of  the  defendant's  dwelling  house  shut,  he 
should  not  open  it ;  but  if  that  be  open,  be  may,  if  necessary,  break  open 
an  inner  door,  even  without  first  demanding  admittance.(&)  Goods  may 
be  taken  through  the  windows  of  a  dwelling  house,  if  open,  though  the 
outer  door  be  shut.  And  an  officer,  having  legal  process  against  the 
goods  of  one,  may  enter  the  store  of  another  where  the  goods  are,  for 
the  purpose  of  executing  the  process,  and  may  even  break  open  the  door 
if  refused  admittance,  on  request,  and  may  remain  there  long  enough  to 
seize,  secure  and  inventory  such  goods ;  but  he  cannot  take  exclusive  pos- 
session of  the  store,  or  eject  the  owner  therefrom,  with  a  view  to  the  se- 
curity or  custody  of  the  goods.  Though  if  the  owner  of  the  store  resist 
or  oppose  him,  he  may  use  what  force  is  necessary  to  enable  him  to  per- 
form his  duty.(/) 

But  this  question  of  local  privilege  was  so  fully  considered  ante,  ilS 
and  514,  that  I  shall  content  myself  with  referring  to  those  pages,  with 


(0  13  Mass.  R.  520.  {k)  Cowp.  1.    5  John.  852.    4  Taunt, 

(i)  Id.    5  Co.  98,  a.  618. 

(0  2  Aik.  R.  415. 
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the  remaric,  that  the  privilege  of  goods^  from  the  circuiiistance  of  their 
being  ia  a  dwelling  houset  stands,  in  all  respects,  on  the  same  footing 
with  that  of  the  person. 

What  shall  constitute  a  levy  is  not  defined  with  precision.  The  con- 
stable's taking  the  property  into  his  custody  and  removing  it,  is  one  of  the 
strongest  acts  by  which  a  levy  can  be  made.  This,  however,  is  not  ne- 
cessary ;  but  still,  to  constitute  a  levy,  the  property  should  be  taken  into 
his  actual  or  constructive  possession,  (m) 

A  seizure  of  part  of  the  goods  in  a  dwelling  house,  in  the  name  of  the 
whole,  is  a  good  seizure  of  all.  The  execution  must  be  levied  before  the 
return-day,  and  the  constable  ought  to  make  an  inventory  of  the  goods, 
in  order  to  complete  the  levy.  This,  however,  is  not  strictly  necessary ; 
but  he  should,  at  any  rafe^.  have  the  goods  within  his  view,  and  under  his 
power,  before  they  can  be  said  to  be  levied  on ;  for  merely  seizing  a  few 
goods  outside  of  a  store,  or  warehouse,  and  proclaiming  a  levy  on  all  the 
goods  locked  up  in  the  place,  but  not  within  view,  will  not  constitute  a 
levy  upon  them,  but  the  constable  should  open  the  store,  and  take  an  in- 
ventory.(ii) 

In  Beekman  v.  Lansing,  3  Wen.  446,  450,  Marcy,  J.  in  delivering  the 
opinion  of  the  court,  says:  "  What  shall  constitute  a  levy  is  not  very  dis- 
tinctly defined  in  the  reports  of  cases  in  this  court.  In  England^  the 
ofiicer  enters  upon  the  premises  in  which  the  defendant's  goods  are,  and 
leaves  one  of  his  assistants  in  possession  of  them,  or  he  causes  an  inven- 
tory to  be  taken,  and  removes  them.  1  Arch.  Prac.  293.  1  Maule  & 
8elw.  711.  5  Taunt.  198.  We  are  not  disposed  to  go  this  length,  but 
are  of  opinion  that  the  ofiicer  should  enter  upon  the  premises  wbere  the 
goods  of  the  defendant  are,  and  take  actual  possession  of  them,  if  they 
are  such  of  which  possession  can  be  taken.  The  goods  should  be 
brought  within  his  view,  and  subjected  to  his  control,  Haggerty  v.  Wil- 
der, 16  John.  286 ;  and  it  is  proper  also,  if  not  necessary,  that  an  inven- 
tory should  be  taken  of  them ;  the  officer  should  assert  his  title  to  the 
goods  by  virtue  of  the  execution ;  and  we  are  inclined  to  think  that  his 
acts,  as  to  the  asserting  of  his  rights  and  the  divesting  of  the  possession 
of  the  defendant,  should  be  of  such  a  character  as  would  subject  him  to 
an  action  as  a  trespasser,  but  for  the  protection  of  the  execution ;  they 
should  be  public,  open  and  unequivocal,  and  nothing  should  be  done  by 
him  to  cast  concealment  over  the  transaction.  But  it  is  not  necessary 
that  an  assistant  of  the  officer  should  be  left  in  possession  of  the  goods ; 


(m)  Vid  Edw.  Treat  3d  ed.  132.    2       (n)  Vid.  Id  John.  287. 
R.  S.  180,  §  145. 
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or  that  the  goods  should  be  removed ;  they  may  be  left  in  the  custody  <^ 
the  defendant,  at  the  risk  of  the  plaintiff,  or  of  the  sheriff,  or  on  obtain- 
ing, as  is  customary,  a  receiptor  for  their  delivery,  on  demand."  Yid.  also 
10  Wen.  349.     11  id.  548.     14  id.  124,  5. 

The  constable  cannot  pay  the  plaintiff  with  his  own  money,  and  levy, 
or  retain  the  levy  under  the  execution,  even  though  the  defendant  agree 
with  him,  that  this  may  be  done  for  the  constable's  security,  where  the 
money  is  raised  on  their  joint  credit. (o) 

If  goods  are  levied  upon  by  one  execution,  upon  a  subsequent  one  be- 
ing given  to  the  same  constable,  the  goods  levied  upon  by  the  first  are 
bound  by  it,  without  any  actual  levy  under  the  second  execution.(l) 

Upon  seizing  the  goods,  the  constable  should,  as  we  have  just  seen, 
either  take  them  into  his  actnal  custody,  or  deliver  them  to  some  respon- 
sible receiptor.  He  is  under  no  obligation  to  do  the  latter,  though  this  is 
generally  done  where  a  proper  person  offers  to  receive  them.  Upon 
thus  parting  with  the  possession,  he  should  be  careful  to  take  the  proper 
written  acknowledgment,  with  a  promise  to  re-deliver  them. 

Form  of  a  receipt  of  goods  levied  upon  by  an  execution. 

Justice's  Court. 
James  Jackson 

Richard  Roe, 
Execution  issued  by  Ransom  Cook,  Esq.,  one  of  the  justices  of  the 

peace  of  the  county  of  Saratoga,  for 925,00 

Constable's  fees  for  collecting, 2,00 


•27,00 
Under  the  execution  above  described,  George  C.  Loemis,  one  of  the 
constables  of  the  said  county,  has  levied  upon  the  following  goods  and 
chattels,  the  property  of  the  said  Roe,  viz. 

19  Windsor  chairs,  worth  $1  each, $19,00 

2  Looking  glasses,  worth  $10  each, 20,00 

1  Dining  table,  -  ......        io,oo 


•49,00 

October  2d,  1840.    Received  of  the  said  George  C.  Loomis,  the  goods 

and  chattels  above  mentioned,  which  I  promise  to  deliver  to  him,  at  any 


(o)  16  John.  443.  (1)  7  Taunt  56. 


OP  EXECUTION.  1078 

time  when  he  ahaH  demand  the  same,  at  the  dwelling  house  of  the  above 
named  Richard  Roe^  in  the  town  of  Saratoga  Springs,  in  the  said  county, 
or  in  default  thereof,  I  do  hereby  agree  with  the  said  George  C.  Loomis^ 
to  pay  him  the  amount  of  the  above  mentioned  judgment,  as  the  same 
is  above  specified,  together  with  the  above  mentioned  fees  for  the  collec- 
tion thereof. 

John  Doe. 

If  the  constable  prefer  it,  he  can  specify,  in  this  receipt,  the  precise 
time,  as  well  as  place  of  delivery,  or  be  may  omit  both  as  suits  him,  for  if 
he  parts  with  the  possession,  he  is  to  be  accommodated  as  to  terms. 

Having  once  levied  on  sufficient  to  satisfy  the  execution,  the  constable 
cannot  make  a  second  levy  ;  for  the  judgment  is  considered  discharged 
by  the  first.  (/>)  But  this  rule  will  not  apply,  if  it  should  turn  out,  that 
the  property  did  not  belong  to  the  debtor,  in  consequence  of  which,  it 
was  given  up.  So,  if  the  property  should  be  sold,  and  the  execution  re- 
turned satisfied,  and  a  third  person  should  afterwards  recover  the  value 
of  it  from  the  officer  or  party,  on  the  ground  that  it  was  his,  property 
the  judgment  would  not  be  discharged,  and  in  the  supreme  court,  leave 
would  be  given  to  strike  out  the  endorsement  on  the  execution,  and  to 
issue  a  new  one.{q)  As  such  leave  could  not  be  obtained  in  a  justice's 
court,  an  action  might  be  sustained  on  the  judgment. 

Although  a  levy  under  an  execution,  on  property  sufficient  to  satisfy  it, 
is,  ordinarily,  a  satisfaction  of  the  judgment,  yet  it  is  not  so  when  the 
property  is  fraudulently  withdrawn  by  the  debtor  from  the  possession 
of  the  officer.  (1) 

The  constable  should  be  sure  to  levy  and  sell  within  the  life  of  the  ex- 
ecution ;  for  it  is  provided  by  Btatute,(r)  that  a  constable  shall  not  levy 
upon,  or  sell  any  property,  or  imprison  a  defendant,  upon  any  execution, 
after  the  time  limited  therein  for  its  return,  unless  such  execution  shall 
have  been  renewed.  Nor  shall  any  constable  do  any  act  under  a  renew- 
ed execution,  after  the  expiration  of  the  time  or  times,  for  which  the 
same  may  have  been  renewed.  If,  therefore,  the  constable  allow  the 
execution  to  sleep,  and  pays  the  money  to  the  plaintiff  himself,  without 
making  any  demand  upon  the  defendant,  he  cannot  even  maintain  a  suit 
against  the  defendant,  for  the  money  so  paid.(«)  And  whether  such 
demand,  and  payment  afterwards,  wWiout  the  defendant's  request,  will 
sustain  an  action  against  him,  is  very  questionable.  (0     On  this  subject. 


(p)  7  Cowcn,    W.    4  id.    417.     12        (r)  2  R.  S.  182,  §  159. 
John.  207.  (t)  8  John.  474.  8  id.  436. 

(q)  5  Cowen,  280.  (1)  10  id.  361.    Id.  404.    Ante,  148. 

(I)  11  Wen.  126.    Vid.  6  id.  562. 
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vide  ante,  148.  An  actual  levy  must  be  made,  in  order  to  vest  a  prop* 
erty  in,  and  enable  the  constable  to  maintain  an  action  For  the  goods  ;(ti) 
and  he  cannot  maintain  this  action  after  the  elocution  has  run  out,  for  it 
is  then  no  longer  a  lien  upon  property  levied  on.(t;)  The  priority  of  the 
execution  depends  on  its  actual  levy,  and  not  on  the  time  when  it  came 
to  the  constable's  hands.(u>)  That  this  is  the  case  with  all  executions  and 
other  proceedings  in  the  nature  of  an  execution,  we  inferred  at  laxge* 
ante,  409  to  415. 

The  constable,  after  taking  goods  and  chattels  into  his  ^  custody,  by 
virtue  of  the  execution,  mudt  endorse  thereon  the  time  of  levying  the 
same,  and  immediately  give  public  notice,  by  advertisement  signed  by 
himself  and  put  up  at  three  public  places  in  the  city  or  town,  where  the 
goods  and  chattels  are  taken,  of  the  time  and  place,  within  such  city  or 
town,  when  and  where  they  will  be  exposed  for  sale.  Such  notice  shall 
describe  the  goods  and  chattels  taken,  and  shall  be  put  up  at  least  five 
days  before  the  time  appointed  for  the  8ale.(x)  It  is  enough  to  save 
the  lien  of  the  execution,  which  does  not  attach  until  actually  levied,(y) 
provided  the  advertisement  be  in  sufficient  season  to  sell  at  any  time  be- 
fore the  return  day. (2)  But  no  sale  can  take  place  afterwards,  as  we 
have  just  seen,  unless  the  execution  be  renewed,(a)  which  would  of  course 
discharge  the  lien  of  the  first.  Indeed,  a  renewal  would  be  improper, 
where  sufficient  goods  were  found  on  the  first  execution.(&) 
'  If  the  goods  are  receipted,  to  be  delivered  on  demand,  they  must  be 
demanded  within  the  life  of  the  execution,  or  the  receiptor  is  discharged, 
he  being  considered  by  the  law  a  mere  naked  bailee  ;(c)  and  there  being 
in  this  case,  no  precedent  debt  or  duty,  a  demand  is  essential  to  create 
ii.{d)  And  even  the  alternative  of  payii^  the  debt,  in  default  of  deliv- 
ering the  goods  on  demand,  could  not,  of  course,  be  enforced,  without  a 
demand  in  due  season.  If  the  goods  turn  out  to  be  the  property  of  a 
third  person,  the  receiptor  is  dischai^ed  wholly  of  his  obligation,  for 
there  is  then  no  consideration  for  his  promise  ;  the  constable  is  also  dia* 
charged  of  course ;  and  so  if  the  title  fail  as  to  part  of  the  goods,  he  it 
discharged  as  to  them.(6) 

The  constable  should  not  omit  to  endorse  his  levy  upon  the  execution, 
which  endorsement  should  contain,  not  only  the  time  when  the  levy  was 


(u)  12  John.  403.  (6)  Id.  180,  §  142.  Vid.  12  John.  822, 

(«)  7  Cowen,  310.  per  Yates,  J. 


(to)  13  John.  249.  (c)  9  John.  361. 

(x)  2  R.  S.  180,  §  146.  (d)  Id.  Vid.  am 

(y)  13  John.  249.  ($)  12  Mass.  R.  163.     13  id.  224.    4 

ri" 


Id.  261,  per  Yates,  J.  id.  498. 

2  R.  S.  182,  §  159. 
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made,  as  is  specially  required  by  the  statute,  but  should  set  out  the  articles 
levied  upon.  If  they  are  numerous,  and  cannot  all  be  written  on  the  back 
of  the  execution,  he  should,  notwithstanding,  make  the  endorsement,  re- 
ferring therein  to  an  inventory  of  the  property  attached,  which  should 
be  drawn  out  with  as  ipuch  particularity  as  may  be,  and  attached  by 
means  of  a  wafer,  wax  or  pin,  to  the  execution.  This  endorsement  will 
be  prima  facie  evidence,  for  the  constable,  of  the  facts  contained  in  it.(/) 

Form  of  endorsement  by  constable  of  a  levy. 

Jan.  20th,  1841.    The  within  execution  levied  on  one  bay  mare,  the 
property  of  the  defendant. 

Gbo.  C.  Looms,  ConsU 

SamCy  where  an  inventory  is  attached. 

Jan.  20th,  1841.    The  within  execution  levied  on  the'goods  and  chat- 
tels of  the  defendant,(l)  mentioned  in  the  annexed  inventory. 

Geo.  C.  Looias,  Const. 

Form  of  an  inventon/t  to  be  attached. 

An  inventory  of  goods  and  chattels  this  day  levied  upon  and  taken  into 
my  custody,  in  virtue  of  the  annexed  execution. 

One  mahogany  bureau,  Six  Windsor  chairs, 

One  cherry  dining  table,  Two  maple  bedsteads. 

Two  mattresses,  One  wash  stand. 

Gbo.  C.  Loomis,  Const. 

The  notices  of  sale  should  be  immediately  given,  and  must  be  posted 
up  in  three  public  places  in  the  city  or  town  where  the  property  is  taken. 
The  sale  must  also  be  in  the  same  town.  The  notice'should  describe  the 
goods  and  chattels,  with  the  time  and  place  of  sale ;  and  should  also  con- 
tain the  name  of  the  person  whose  property  is  to  be  sold.  The  notice 
must,  moreover,  be  signed  by  the  constable,  and  be  posted  up  five  days 
before  the  time  appointed  for  the  sale.  According  to  the  rules  laid  down 
ante,  202,  3,  the  five  days  are  to  be  computed  exclusive  of  the  day  of  af- 
fixing the  notice ;  and  a  notice  of  sale  on  Monday,  must  run,  at  least,  till 
the  next  Friday. 


(1)  It  was  held  in  20  Wen.  145,  that  where  a  constahle  returned  to  an  attach- 
ment, that  he  had  levied  on  certain  profpertyy  that  the  return  would  be  intended  to 
mean,  that  he  had  lened  on  the  property  of  the  defendant.    Vide  ante,  622,  3. 

(/)  7  Cowen,  310. 
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Form  of  the  constable's  advertisement  of  sak. 

By  virtue  of  an  execution,  (or,  of  sundry  executions,)  I  have  seized 
and  taken  one  mahogany  bureau,  &c.,  {name  the  articles  particularly^) 
the  goods  and  chattels  of  Richard  Roe,  whidi  I  shall  expose  to  sale  at 
public  vendue,  to  the  highest  bidder,  on  the  25th  day  of  January  instant, 
at  10  o'clock  A.  M.  at  the  Columbian  Hotel,  in  the  village  of  Saratoga 
Springs.    Dated  January  20,  1841.  ^ 

Geo.  C.  Loomis,  Const. 

At  the  time  and  place  appointed  for  the  sale,  if  the  goods  and  chattels 
be  present,  and  pointed  out  to  the  inspection  and  examination  of  the  bid* 
der,  the  constable  is  to  expose  them  to  sale  at  vendue,  to  the  highest  bid- 
der. (&)  If  not  so  present,  &c.  no  property  in  them  will  pass  to  the  par- 
chaser,  (c)  The  constable's  authority  over  the  property  ceases,  on  the 
execution  being  returned  satisfied,  so  that  he  cannot,  then,  remedy  any 
defect  in  the  first  sale,  by  re-selling,  assigning,  or  deeding  the  property 
over  again,  (d)  A  general  sale  of  all  the  personal  property  of  the  defend- 
ant, or  the  residue  of  his  personal  property,  is  a  nullity,  and  will  not  car- 
ry the  title  of  the  goods ;  for  the  property,  in  order  to  pass  it,  must  be 
pointed  out  specifically,  and  sold  in  separate  parcels,  (e)  Yet  if  part  of 
the  property  be  present  and  proclaimed,  though  property  which  is  absent 
be  set  up  for  sale  in  the  same  parcel,  that  which  is  present  will  pass, 
while  the  title  to  the  absent  property  remains  unchanged.(/)  A  sale 
upon  an  execution,  will  pass  no  greater  title  to  the  purchaser,  than  the 
defendant  in  the  execution  has  to  the  same  property,  (g-)  But  where  the 
constable  seizes  and  sells  your  property  on  an  execution  against  me,  the 
law  adjudges  it  legally  and  peaceably  in  the  hands  of  a  mere  purchaser, 
who  had  no  hand  in  the  original  seizure ;  and  in  such  a  case,  before  an 
action  of  trover  will  lie  for  the  property,  you  must  demand  it  of  the  par- 
chaser.  (A) 

The  proper  course  for  the  constable,  is,  to  sell  so  much  property  only 
as  will  satisfy  the  execution,  and  which  can  conveniently  and  reasonably 
be  sold  separately.(t) 

If  a  constable  having  several  executions  against  the  same  property, 
sell  the  whole  on  a  junior  execution,  yet  the  sale  is  valid,  and  passes  a 


(6)  2  R.  S.  180,  §  146.  (/)  14  John.  222. 

(c)  1  John.  Cas.  284.    14  John.  222.  (g^  8  id.  333. 
17  id.  116.  {h)  6  id.  44. 

(d)  1  John.  Cas.  284.  (i)  8  id.  333. 
(«)  14  John.  362.    1  John.  Ch.  R.  502. 
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good  title  to  the  purchaser,  and  the  only  remedy  for  the  plaintiff  in  the 
senior  execution,  is  by  suit  against  the  constable  for  the  mal-feasance.(j') 

The  constable  should  levy  and  sell  in  due  season.  If  no  bidders  at- 
tend, he  should  postpone  the  sale,  and  give  notice  to  the  one  in  whose  fa- 
vor the  execution  is  issued,  who  should  attend  and  bid  himself;  and  if  he 
do  not,  the  constable  will  be  excused  in  returning  that  the  property  re- 
mains on  hand  for  want  of  buyers.  So  he  would  be  excused  m  making 
such  a  return,  if  he  could  not  sell  the  property  but  at  a  great  sacrifice. 
Yet  after  he  has  made  such  a  return,  he  must  proceed  and  sell  the  first 
opportunity.  The  same  rules  of  law  which  govern  sheriffs  in  the  execu- 
tion of  process  from  the  higher  courts,  govern  constables  in  the  execution 
of  a  justice's  process,  except  when  some  statute  intervenes.(&) 

A  constable's  sale  may  be  adjourned  to  a  different  time  and  place,  even 
after  it  has  commenced.(2)  But  by  statute,(m)  a  constable  is  deemed 
guilty  of  misdemeanor,  and  on  conviction,  subject  to  fine  or  imprison- 
ment, or  both,  in  the  discretion  of  the  court,  and  forfeiture  of  his  oflSce, 
if  he  ask  or  receive  any  money  or  valuable  thing  from  a  defendant,  or 
any  other  person,  as  a  consideration,  reward  or  inducement  for  omitting 
to  arrest  any  defendant,  or  to  carry  him  before  any  justice ;  or  for  delay- 
ing to  take  any  party  to  prison ;  or  for  postponing  the  sale  of  any  prop- 
erty  under  any  execution ;  or  for  omitting  or  delaying  the  execution  of 
any  duty  pertaining  to  his  office. 

If  a  constable's  term  of  office  expires  before  the  expiration  of  the  time 
for  the  collection  or  return  of  the  execution,  he  may  proceed  in  the  same 
manner  as  though  his  term  of  office  had  not  expired  ;  and  the  liability  of 
his  bail  continues.(n) 

On  a  sale  at  auction,  the  bargain  is  not  struck,  till  the  article  is  knock- 
ed down,  until  which,  the  bid,  being  a  mere  proposition,  may  be  vrith- 
drawn.  But  when  the  article  is  knocked  down,  if  the  bidder  do  not  re- 
ceive it,  and  pay  the  money,  the  article  may  be  sold  again,  and  the  bid- 
der is  liable  to  pay  the  constable  the  loss  upon  the  second  sale,  or  the 
constable  may  prosecute  an  action  against  the  purchaser,  for  goods  bar- 
gained and  sold.(o) 

Where,  on  a  sale  of  the  goods,  a  single  bid  amounts  to  fifty  dollars  or 
more,  (which  is  very  seldom  the  case,)  it  is  perhaps  necessary  that  the 
requisitions  of  the  statute  of  frauds  should  be  complied  with,  by  a  note 
or  memorandum  in  writing,  earnest,  or  part  delivery,  as  we  mention- 
ed ante,  50,  51,  52.    Indeed,  there  b  great  propriety  in  the  constable's 

(  i)  12  id.  162.    18  id.  311,  S.  P.  An-        (m)  2  R.  S.  194,  §  234,  236. 
te,  412.  (n)  Id.  201,  §  285,  6.    7  Wen.  220. 

Ck)  2  Cowen,  421.  (o)  Ante,  101.    1  H.  Bl.  81. 

(I)  5  John.  845. 
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executing  and  delivering  to  the  purchaser  a  memorandum  of  sale,  what- 
ever the  amount  of  his  bid  may  be. 

Form  of  a  memorandum  of  sale  of  personal  c/iattels. 
Justice's  Court. 

James  Jackson  ) 

V.  >  Before  J(Jin  B.  Gilbert,  Esq.  Justice. 

Richard  Roe,  ) 

January  25th,  1841.    James  Denn,  bought  of  George  C.  Loomis,  con- 
stable, at  auction,  on  an  execution  issued  in  this  cause, 

1  Mahogany  bureau,  -  -  -  -  $50  00 

1  Cherry  dining  table,  -  -  -  -  10  00 

•60  00 
Gbo.  C.  Looms. 
James  Dbnn. 

There  is  another  class  of  cases,  in  addition  to  those  which  have  already- 
been  mentioned,  where,  although  the  property  levied  upon  by  virtue  of 
an  execution,  may  belong  to  the  debtor,  the  rights  of  third  parties  are 
protected ;  I  allude  to  the  landlord's  claim  for  rent.  The  law  on  this 
subject,  is  contained  in  the  following  statutory  provisions.  "  If  an  execu- 
tion be  levied  upon  any  goods  or  chattels,  in,  or  upon  any  demised  prem- 
ises liable  to  distress  for  rent,  the  landlord  of  such  premises  to  whom  any 
rent  of  such  premises,  may  be  due,  may  at  any  time  before  a  sale  of 
such  goods  by  virtue  of  such  execution,  give  notice  to  the  party  in  whose 
favor  such  execution  shall  be  issued,,  or  to  the  officer  holding  the  same, 
of  the  ar*iOunt  claimed  by  such  landlord  to  be  due,  and  the  lime  during 
which  the  same  accrued,  and  shall  accompany  such  notice  with  his  own 
affidavit,  or  that  of  his  agent,^  of  the  truth  thereof."  1  R.  S.  737,  §  12, 
With  respect  to  the  form  of  this  notice,  it  was  held  in  12  Wen.  197,  that 
a  notice  of  rent  due,  was  sufficient  to  justify  the  officer  in  retaining  the 
sum  claimed  as  rent,  although  the  time  during  which  the  rent  accrued, 
was  not  stated  in  the  notice ;  but  it  was  questioned  by  the  court,  whether 
the  officer  might  not,  for  such  defect,  have  disregarded  the  notice. 

Form  of  notice  to  be  given  by  landlord. 
To  James  Jackson,  the  party,  (or,  George  C.  Loomis,  the  constable.) 
You  are  hereby  notified,  that  one  hundred  dollars  is  now  due  and  ow- 
ing  to  me,  for  the  rent  of  the  premises  occupied  by  Richard  Roe,  in  the 
town  of  Wiiton,  in  the  county  of  Saratoga,  as  my  tenant,  upon  which 
premises  were  the  goods  and  chattels  liable  to  distress  for  rent,  which 
have  been  levied  upon  by  you,  by  virtue  of  an  execution  against  the  said 
Richard  liof ,  defendant,  in  favor  of  James  Jacksom^  plaintiff  The  said  rent 
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accrued  and  became  due,  on  the^ri^  day  of  May  last,  for  the  occupation 
of  the  said  premises,  by  the  said  Richard  Roe,  from  thejfir^^  day  of  May ^ 
1839,  to  the  first  day  of  May,  1840 ;  and  I  claim  to  have  the  rent  satis- 
fied out  of  the  first  sales  of  the  said  goods  and  chattels.  Dated  Saratoga 
Springs^  this  25tb  day  of  January^  1841.  Yours,  &c. 

Johh  Smith. 

Form  of  affidavit  to  accompany  above  notice. 

Saratoga  Count v,  ss:  John  Smith,  of  Saratoga  Springs^  in  said 

county,  (or,  James  Smith,  of,  ^.,  agent  of  John  Smith,)  the  landlord  in 

the,  annexed  (or,  foregoing)  notice  named,  being  duly  sworn  says,  that 

the  facts  stated  in  the  foregoing,  (or,  annexed,)  notice  are  true. 

John  Smith,  or 
James  Smith. 
Sworn  before  me,  this  25th 
day  of  January,  1841. 

W.  A.  Beach,  Com.  of  deeds. 

^  Upon  receiving  such  notice  and  affidavit,  the  officer  holding  such 
execution,  (unless  prevented  by  the  tenant  of  such  premises  executing  a 
bond,  as  hereinafter  provided,)  shall  levy  the  amount  of  the  rent  so 
claimed  to  be  due,  in  addition  to  the  sum  directed  to  be  raised  on  such 
•execution,  and  shall  pay  such  additional  sum  to  such  landlord,  or  his 
agent ;  but  the  amount  of  rent  to  be  levied  under  this  section,  shall  not 
exceed  the  last  year's  rent  of  such  premises."  1  R.  S.  737,  §  13.(1) 
Where  there  are  two  executions,  the  landlord  cannot  claim  a  year's  rent 
on  each,  the  intent  of  the  statute  being,  only  to  continue  a  lien  as  to  one 
year,  and  to  punish  the  landlord  for  his  laches,  if  he  let  more  run  in  ar- 
rear.  2  Str.  1024.  And  where  there  is  a  year's  rent  due  at  the  time  of 
the  levy,  and  the  landlord  omits  to  give  notice,  till  after  the  accruing  of 
another  year's  rent,  he  is  entitled  to  only  one  yearns  rent,  although  subse- 
quent to  the  accruing  of  the  second  year's  rent,  new  executions  are  lev- 
ied upon  the  property  by  another  officer,  and  notice  is  given  to  him  of 
the  rent  due.  But  it  seems,  that  had  the  landlord  given  notice  of  his 
claim  (m  the  levy  of  the  first  execution,  under  which  a  sale  takes  place, 
and  had  given  a  like  notice  on  the  levy  of  the  second  execution,  he 
would,  in  this  way,  have  been  entitled  to  two  years'  rent.  17  Wen.  34. 
The  landlord  may  claim  rent  in  advance,  if  it  be  stipulated  in  the  lease. 


(1)  To  maintain  an  action  against  an  officer,  for  refusing  to  levy  and  pay  over 
rent  claimed  bv  a  landlord,  an  affidavit  of  (he  truth  of  the  claim  must  be  produced 
to  the  officer  ;  its  non-production  cannot  be  excused,  although  voaived  by  the  officer 
at  the  time  of  the  claim,  unless  the  tenant  cooseDt  to  a  sale  to  satisfy  the  rent  21 
Wen.  65. 
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7  Price,  600 ;  or  rent  which  became  due  on  the  day  the  execution  was* 
put  in,  though  the  goods  hare  been  before  distrained  upon  and  replevied, 
Tidd,  1054,  8th  ed. ;  but  not  rent  which  accrued  after,  and  whilst  the  of- 
ficer was  in  possession,  unless  the  levy  have  been  secret,  3  Wen.  446  ; 
the  rennedy  against  the  officer,  if  he  remain  an  unreasonable  time  in  pos- 
session,  being  by  action.  1  M aule  &  Selw.  245.  This  privilege,  how* 
ever,  extends  only  to  the  immediate  landlord,  and  the  ground  landlord 
cannot,  therefore,  claim  his  rent,  on  an  execution  against  an  under  les- 
see. 2  Sir.  787.  6  Wen.  303.  And,  in  all  cases,  an  existing  tenancy 
must  be  proved,  5  Bam.  &  Aid.  88 ;  or  at  least,  an  occupation  by  the  ten- 
ant, and  it  is  for  the  defendant  to  show  that  the  rent  has  been  paid.  7 
Price,  600.  With  regard  to  what  shall  be  considered  rent,  it  has  been 
held,  that  if  an  agreement  ibr  the  assignment  of  a  piece  of  ground,  od 
payment  of  a  certain  sum,  contain  a  clause,  that  the  party  agreeing  to 
take  the  assignment,  shall  pay  at  the  rate  of  so  much  per  annum^  from 
the  time  of  taking  possession,  until  the  completion  of  the  purchase,  ia 
equal  half  yearly  payments,  an  officer  has  a  right  to  treat  such  sum  as 
rent,  and  deduct  it  out  of  the  proceeds  of  the  execution;  2  Can*.  & 
Payne,  204;  et  vid.  addenda,  12  Eng.  Com.  Law  R.  425.0) 

*'  In  case  there  shall  be  a  deficiency  of  goods  and  chattels  to  satisfy 
both  the  execution  and  rent,  the  amount  levied  shall  be  first  applied  to 
the  satisfaction  of  the  rent,  and  the  balance,  if  any,  shall  be  applied  upoi^ 
the  execution.^  1  R.  S.  73S,  §  14.  If  the  plaintiff  pay  the  rent,  the  con- 
stable may  then  levy  both  the  rent  and  the  sum  due  upon  the  execution, 
the  lien  for  the  rent  being  thus  transferred  from  the  landlord  to  the  cred- 
tor  upon  the  execution,  or  he  may  sell,  and,  first  paying  the  landlord  his 
rent,  pay  over  the  residue  to  the  plaintiff,  who  is  entitled,  in  an  action 
against  the  constable,  to  recover  the  balance  only,  remaining  in  his  hands* 
12  John.  370. 

^  If  any  tenant  against  whom  an  execution  shall  be  issued,  shall  deny 
that  rent  is  due  to  his  landlord,  as  claimed,  he  may  prevent  the  levying 
thereof  by  virtue  of  such  execution,  by  delivering  to  the  oflicer  holding 
such  execution,  a  bond,  with  two  sufficient  sureties,  to  be  approved  by 
such  officer,  in  a  penalty  double  the  amount  of  the  rent  so  claimed,  to 
be  executed  to  such  landlord,  with  a  condition  that  the  obligors  therein 
will  pay  all  rent  then  due  to  such  landlord,  not  exceeding  one  yearns 
rent  of  the  premises.''  1  R.  S.  738,  §  15.  The  bond  mentioned  in  this 
section  may  be  in  the  following  form : 


(1)  The  m«re  occupatioD  of  premises,  without  an  agrsement  to  pay  a  certain  sum 
as  rent,  does  not  give  the  landlord  a  right  to  require  an  officer  to  leyy  and  pay  over 
whatever  sum  he  chooses  to  demand.    21  Wen.  66. 
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Farm  of  band  by  tenant  and  mretieSf  to  prevent  levy  for  rent. 

Know  all  men  by  these  presents,  that  we,  Richard  Roe,  John  Doe  and 
Thomas  Noakes,  of,  &c.  are  held  and  firmly  bound  to  John  Smith,  {the  land* 
lard,)  of,  dtc.  in  the  sum  of,  &c.  {double  the  amount  of  rent  claimedf)  to  be 
paid  to  the  said  John  Smith,  his  executors,  administrators  or  assigns ;  to 
which  payment,  well  and  truly  to  made,  we  bind  ourselves  jointly  and 
severally,  and  our  and  each  of  our  heirs,  executors  and  adnunistrators, 
firmly  by  these  presents.  Sealed  with  our  seals.  Dated  the  25th  day 
oi  January,  1841. 

Whereas  George  C.  Loomis,  one  of  the  constables  of  the  county  of 
Saratoga,  has  levied  upon  and  seized  certain  goods  and  chattels,  the 
property  of  the  above  bounden  Richard  Roe,  by  virtue  of  an  execution 
issued  by  Ransom  Cook,  Esq.  one  of  the  justices  of  the  peace  of  the  said 
county,  upon  a  judgment  rendered  by  the  said  justice,  in  favor  of  James 
Jackson,  agabst  the  said  Richard  Roe.  And  whereas,  the  said  John 
Smith  claims  that  there  is  due  to  him  the  sum  of  one  hundred  dollars  as 
rent,  for  the  occupation  of  the  premises  upon  which  the  said  goods  and 
chattels  were,  when  levied  upon  as  aforesaid,  and  further  claims  to  have 
the  said  rent  satisfied  out  of  the  first  sales  of  the  said  goods  and  chattels 
vpon  the  said  execution.  And  whereas,  the  said  Richard  Roe  denies 
that  rent  is  due  to  the  said  John  Smith,  as  claimed,  as  aforesaid : 

Now,  therefore,  the  condition  of  this  obligation  13  such,  that  if  the  above 

bounden  Richard  Roe,  John  Doe  and  Thomas  Noakes,  shall  pay  to  the 

said  John  Smith  all  the  rent  now  due  him  from  the  said  Richard  Roe, 

not  exceeding  one  year's  rent  of  the  premises  above  mentioned,  then 

this  obligation  to  be  void ;  otherwise  of  force. 

Richard  Rob,      [l.  s.] 

John  Dob,  [l.  s.] 

Thomas  Noakbs,  [l.  s.] 

Sealed  and  delivered 
in  presence  of 

Obo.  C.  Looios. 

**  Upon  such  bond  being  executed  and  delivered,  the  officer  holding 
such  execution  shall  proceed  in  the  collection  thereof,  notwithstanding 
any  claim  or  notice  of  claim,  for  rent,  which  may  have  been  made  or 
given ;  and  he  shall  deliver  such  bond  to  the  landlord  making  such  claim, 
or  his  agent,  who  shall  be  authorized  to  prosecute  the  same  for  the  recov- 
ery of  the  rent  due  him.''    1  R.  8.  736,  §  16. 
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"  If  any  landlord  shall,  under  the  foregoing  provisions,  claim  more  rent 
than  is  doe  to  him,  and  such  excess  shall  be  collected  as  above  prorided» 
the  tenant  may  maintain  an  action  against  such  landlord  for  such  excess ; 
and  if  he  recover  therein,  shall  be  entitled  to  judgment  for  double  the 
amount  of  such  excess."     1  R.  S.  738,  §  17. 

The  landlord  cannot  distrain  the  goods,  nor  can  a  collector  take  them 
for  taxes  due  from  the  debtor,  after  they  are  levied  on  by  the  ezecutioo^ 
for  they  are  then  in  the  custody  of  the  law.(/7) 

If,  under  the  foregoing  provisions  of  the  statute,  the  constable  sell  upoo 
the  execution,  without  regarding  the  claim  for  rent,  where  due  notice  is 
given  and  the  tenant  does  not  give  the  bond,  the  officer  is  accountable  to 
the  landlord  in  an  action  on  the  ca8e,(9)  at  the  suit  of  the  landlord,  or  his 
representatives.(r) 

The  statute  provides  that  no  constable  or  otiier  officer  shall,  directly 
or  indirectly,  purchase  any  goods  or  chattels,  at  any  sale  nsade  by  him» 
upon  execution;  but  that  every  such  purchase  shall  be  absolutely 
void.(«) 

For  want  of  goods  and  chattels  whereon  to  levy,  the  constable,  in  the 
cases  authorized  by  law,  is,  if  the  execution  require  it,  to  take  the  body 
of  the  person  against  whom  the  execution  is  issued,  and  convey  him  to 
the  common  jail  of  the  city  or  county,  the  keeper  whereof  is  required  to 
keep  such  person  in  safe  custody,  in  jail,  until  the  debt,  or  damages  and 
costs,  are  paid,  or  until  he  be  thence  discharged,  by  due  course  of  law.  (/) 
The  privilege  from  arrest  on  an  execution,  is  the  same  as  that  on  a 
warrant,  to  which  we  gave  a  very  full  consideration,  ante,  508  to  514^ 
under  the  heads  of  personal^  temporary  and  local  privilege;  and  the  rights 
and  duties  of  the  constable  as  to  making  the  arrest,  and  his  conduct  after 
it  is  made,  is,  in  general,  the  same  as  we  noticed  in  relation  to  an  arrest 
upon  a  warrant,  ante,  514, 15.    Thus,  a  person  attending  as  a  witness, 
has  been  held  privileged  from  an  arrest  on  a  ca.  sa.(u)    So,  one  who  at- 
tends as  a  party,  (v)    And  although  attorneys,  counsellors,  and  other  of- 
ficers of  the  higher  courts,  were  always  liable  to  be  taken  in  execution ; 
yet,  if  attending  court  on  business,  they  may  be  discharged  from  such 
arrest  by  the  court ;  and  so,  they  may  be  discharged  by  a  judge  at  the 
circuit  or  sittings.    But  they  are  thus  relievable  from  arrest,  only  on  mo- 
tion, and  under  the  circumstances  of  the  case ;  and  a  sheriff  or  constable 


(p)  17  John.  128.  Vid.  alio  20  Wen.  41.        (f)  Id.  §  148. 
(q)  Vid.  Woodf.  Land,  and  Ten.  563,        («)  4  Ball.  386.    10  John.  93. 
4.  14  Wen.  123.    Ante,  363, 1079,  note.        («)  4  Dall.   389,  per  Petsii,  J.    10 


r)  1  Str.  212.  John.  93. 

f )  2  R.  S.  181,  §  147. 
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having  them  in  custody  on  a  ca.  sa.  or  other  execution^  cannot  discharge 
them,  even  though  they  produce  their  writ  of  privilege,  but  must  await 
the  order  of  the  court  \{w)  and  if  they  are  discharged  without  this  order, 
the  officer  is  liable,  as  for  an  escape,  (x)  But,  generally,  in  other  cases 
of  privilege,  they  may  discharge  without  such  order,  (y)  And,  accord- 
ingly, where  the  constable  took  the  defendant  in  execution,  who  was 
privileged  as  a  soldier  of  the  United  8tate8,(2)  it  was  held  that  he  might 
discharge  the  defendant  of  his  own  head,  and  that  no  action  lay  against 
him.  (a) 

The  plaintiff  may,  if  he  pleases,  direct  the  constable  to  take  security 
for  the  debt,  rather  than  carry  to  jail ;  and  where  the  constable,  under 
such  a  direction,  took  a  promise  from  a  third  person,  endorsed  on  the 
execution  in  these  words,  ^  I  promise  to  pay  the  amount  of  this  execution^ 
in  the  life,  value  received  ;**  it  was  held  a  valid  promise  to  pay  the  exe- 
cution to  the  plaintiff,  whether  the  defendant  knew  of  the  authority  or 
not,  and  that  the  words  **  value  received^  imported,  prima  facie^  a  suffi* 
cient  consideration. (6) 

The  constable  should  in  no  case  arrest  the  debtor,  where  he  can  find 
any  property  liable  to  be  seized  on  the  execution.  If  he  cannot  find, 
enough  to  satisfy  the  demand,  he  should,  nevertheless,  sell  what  there  is, 
before  making  an  arrest.  He  should,  moreover,  make  diligent  search 
for  goods  before  he  is  authorized  to  seize  the  person  of  the  debtor.  In 
HoUister  v.  Johnson,  4  Wen.  639,  641,  642,  the  court  say :  '<  It  is  the 
duty  of  a  constable  in  all  cases  to  search  for  property  to  satisfy  an  exe- 
cution, before  he  takes  the  person  of  the  defendant.**  *^  This  right  to 
take  the  body,  depends  upon  the  contingency  of  there  being  no  property 
to  be  found  If,  without  searching  or  enquiring  for  property,  he  imme- 
diately upon  receiving  the  execution  arrests  the  defendant,  he  does  it  at 
his  peril ;  and  if  it  is  shown  that  the  defendant  had  property  in  his  open 
and  visible  possession,  which  was  subject  to  the  execution,  and  might, 
with  reasonable  diligence,  have  been  found  by  the  officer,  he  is  undoubt- 
edly liable  to  an  action  for  making  the  arrest."  "  A  constable  has,  in  all 
cases,  a  reasonable  time  to  search  for  property  before  he  is  bound  to  ar- 
rest the  defendant  in  the  execution  ;  and  if  he  acts  in  good  faith,  he  will 
incur  no  responsibility  in  omitting  to  take  the  body  until  such  search  can 
be  made.  This  necessarily  follows  from  what  has  already  been  said  as 
to  the  duty  of  the  constable  under  the  execution.    There  may  be  cases 


(u^)  IS  John.  52.  (:r)  Anto,  510. 

Ix)  Id.  (a)  11  John.  483. 

(V)  10id.«8.  (6)  14  id.  466. 
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in  which  no  actual  search  is  necessary.  Where  the  defendant  in  the  ex- 
ecution declares  that  he  has  no  property,  he  has  no  right  to  complain  if 
the  constable  credits  his  assertion,  and  proceeds  accordingly." 

On  making  the  arrest,  the  defendant,  (unless  he  pay  the  money,)  is  to 
be  carried  to  the  keeper  of  the  common  jail,  who  is  bound  to  receive 
and  keep  him,  till  duly  discharged.  If  the  prisoner  have  a  family  in  this 
state,  for  which  he  provides,  and  be  not  a  freeholder,  he  is  to  remain  ia 
prison  thirty  days->-fiixty  days,  where  he  has  neither  family  nor  freebokL 
If  a  freeholder,  he  must  remain  till  the  demand  is  paid.  Before  entitled 
to  his  discharge,  in  the  first  two  instances,  he  must  make  aflidavit  before 
some  officer  authorized  to  take  affidavits,  stating  the  facts  which  entitle 
him  to  be  discharged,  (c) 

Farm  qfaffidaint  to  cbtain  discharge  from  jail, 

Jitsticb's  Court. 

Richard  Roe    i 

ads.  >  Before  Ransom  Cookf  Esq.  Justice* 

James  Jackson.  ) 

Saratoga  Coun  tt,  ss.  Richard  Roe^  the  above  named 
defendant,  being  duly  sworn  says,  that  he  has  a  family  in  this  state  for 
which  he  provides,  (or,  that  he  has  no  family,)  and  that  he  is  not  a  free- 
holder, and  that  he  has  remained  in  prison,  in  the  jail  of  the  said  county, 
(or,  on  the  liberties  of  the  jail,  4<.)  thirty,  (or,  sixty)  days,  on  an  ezeco^ 
tion  issued  in  the  above  cause. 

Richard  Rob. 

Sworn  before  me,  this  12th  ) 
day  o{  January t  1641.      ) 

Geo.  G.  Scott,  Justice  of  the  Peace. 

On  delivering  this  affidavit  to  the  sheriff  or  jailer,  he  is  bound  to  dis- 
charge the  prisoner  forthwith,  and  cannot  object,  that  he  has  sworn 
falsely,  though  this  be  the  case,  within  the  knowledge  of  the  sheriff  or 
jailer ;  for  the  affidavit  operates  as  a  complete  protection  against  any 
action  for  the  escape,  brought  either  against  the  sheriff,  or  the  bail  for 
the  jail  liberties,  whether  it  be  true  or  false  ;  and  the  party  is  left  to 
his  remedy  against  the  debtor.  If  he  has  sworn  false,  he  is  liable  to  an 
indictment  and  conviction  for  perjury ;  and  may  then  be  re-imprisoned. 


(e)  2  R.<.  181,  §  149,  150.    That  h«    issued  by  the  clerk  of  the  couiify,  upon  a 
may  be  discharged  upon  this  affidavit,    transcript,  vid.  5  Wen.  568. 
when  be  is  iiopnsonea  on  an  execution 
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But  this  discharge  does  not  at  all  prejudice  the  right  to  another  execu- 
tion against  the  goods  and  chattels  of  the  pri8oner.(d)  The  sheriff  or 
jailer  is  to  file  the  affidavit  in  the  office  of  the  county  clerk,  who  is  to  file 
it  without  fee  or  reward,(e)  And  if  the  sheriff  or  jailer,  upon  the  receipt 
of  the  affidavit,  refuse  to  discharge  the  prisoner,  he  is  liable  to  an  action 
for  false  iroprisonoient,  and  in  addition,  forfeits  $25  for  each  day  he  de- 
tains the  prisoner,  to  be  recovered,  with  costs,  by  the  party  aggrieved, 
to  his  own  use.(/) 

A  justice,  as  such,  has  no  authority  to  discharge  a  prisoner  in  execu- 
tion ;  and,  if  a  constable  discharge  him  by  order  of  the  justice,  he  is,  not- 
withstanding, liable  f<Mr  the  escape*  (^)  Nor,  has  an  attorney,  retained 
merely  to  prosecute  the  suit,  any  power  to  grant  such  discharge.(A)  A 
plaintiff  in  a  qui  tarn  action,  cannot  discbarge  the  defendant  from  execu- 
tion, merely  on  payment  of  the  plaintiff's  share,  without  the  other 
moiety.  Such  dischai^  would  be  no  protection  to  the  constable,  (t) 
The  constable  is  required  by  8tatute,(^')  to  return  the  execution  and  pay 
the  debt  or  damages  and  costs  levied,  to  the  justice  who  issued  the  same, 
returning  the  overplus,  if  any,  to  the  person  against  whom  the  execution 
issued. 

Form  of  constables  return  te  nn  execution. 
I  have  levied  the  within  sum,  of  the  goods  and  chattels  of  L«vied  of 
the   within  named  Richard  Boe^  as  I  am  within  com-  ^tteL? 
fnanded. 

I  have  levied  ten  dollars^  parcel  of  the  sum  within  men-  Part  levied  of 
tioned,  of  tlft  goods  and  chattels  of  the  within  named  Rick-  S^mitoi^*^ 
ard  Roe,  and,  no  goods  or  chattels  being  found,  whereof  I  ^^'  residue. 
could  levy  the  residue  thereof,  I  have  committed  his  body 
to  the  common  jail,  as  I  am  within  commanded. 

No  goods  or  chattels  of  the  within  named  Richard  Roe  Commitment 
could   be  found  whereon  to  levy ;  I,  therefore,  took  and  ^®^®™  ^' 
conveyed  his  body  to   the   common  jail,  as  I  am  within 
commanded. 


(({)  2  R.  S.  181,  §  150,  152,  154, 155.        (h)  8  id.  S61,  10  id.  220,  and  rid.  6  id. 
11  John.  174.  51.    Vid.  21  Wen.  362. 

(0  2  R.  S.  181,  §  152.  (i)  11  id.  474. 

b) 


i 


)  Id.  §  158.  ( j)  a  R.  S.  181,  §  146. 

J)  9  Jdrn.  14«. 
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No  property  I  could  not  find  either  property  or  body,  according  to  the 

command  of  the  within  precept. 

Part  levied  of  I  have  levied  ten  dollars^  parcel  of  the  sum  within  men- 
no^body  to*be  tioned,  of  the  goods  and  chattels  of  the  within  named  Rich* 
found.  Qj>^  Hqq  .  HQ  more  goods  or  chattels,  or  the  body  to  be 

found. 

Levied  on  1  have  levied  on  one  bay  horse,  the  property  of  the  with- 

which  remain  in  named  Richard  Roe,  which  remains  on  my  hands,  unsold 
unsold.  for  ^ant  of  bidders. 

Add  the  proper  date  and  signature  of  the  constable. 

The  endorsement  to  be  made  upon  an  execution,  under  the  provisioo 
of  the  statute,  cited  ante,  1042,  note  (1),  may  be  in  the  following  form: 

Farm  qf  endorsement  on  execution,  where  judgment  is  for  certain  statute 

penalties. 

The  cause  for  which  the  within  mentioned  judgment  was  rendered, 
was  for  selling  one  gill  of  rum,  to  be  drank  in  the  house  of  the  vfithin 
named  Richard  Tfoc, contrary  to  the  provisions  of  sec.  16,  title  9,  chap.  20^ 
of  the  first  part  of  the  revised  statutes,  without  having  such  license  there- 
for, as  is  required,  in  and  by  the  fourth  section  of  the  said  title«. 
Dated  &c. 

This  endorsement  must  be  varied  according  to  the  eirc^nstances  of 
each  case,  and  should  state,  substantially,  the  cause  for  which  the 
judgment  was  rendered,  as  contained  in  the  declaration. 

The  better  opinion  seems  to  be,  that  a  constable,  sheriff,  &c.  cannot 
serve  his  own  execution  himself ;  nor  can  a  plaintiff  be  deputed  to  do 
this.  And  if  a  sheriff  has  not  this  power  himself,  whether  he  can  give 
power  by  deputation  to  execute  such  process  in  hi»  own  name  ?  Quere.(ik> 


(k)  Yid.  4  John.  486.    Cro.  Car.  416.    ton's  Sh'ff.  97.  Bac.  Abr.  tit  Sheriff,(M) 
19  Viner,  443,  note.    Moore,  547.  Dal- 
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Section  V. 

OF  THE  LIABILITY  OF  THE  CONSTABLE  AND  HIS  SURETIES ;  AND  OF 
THE  CONSTABLE^S  LIABIUTY  FOR  SUFFERING  AN  ESCAPE  FROM 
EXECUTION. 

It  is  provided  by  Btatute,(Q  that  every  person  chosed  or  appointed  to 
the  office  of  constable,  before  he  enters  on  the  duties  of  his  office,  and 
within  eight  days  after  he  shall  be  notified  of  his  election  or  appoint- 
naenty  shall  execute,  in  the  presence  of  the  supervisor  or  town  clerk,  with 
one  or  more  sureties,  to  be  approved  of  by  such  supervisor  or  town 
clerk,  an  instrument  in  writing,  by  which  such  constable  and  his  sureties 
shall  jointly  and  severally  agree  to  pay  to  each  and  every  person  who 
may  be  entitled  thereto,  all  such  sums  of  money  as  the  said  constable 
may  become  liable  to  pay,  on  account  of  any  execution  which  shall  be 
delivered  to  him  for  collection.  The  supervisor  or  town  clerk  is  to  en- 
dorse  on  such  instrument  his  approbation  of  the  sureties  therein  named, 
and  file  it  in  the  town  clerk's  office ;  and  a  copy  of  the  instrument,  certi- 
fied by  the  town  clerk,  is  presumptive  evidence,  in  all  courts,  of  the  exe- 
cution thereof.(m) 

It  will  be  seen  that  the  foregoing  provisions  do  not  prescribe  the /orm, 
but  merely  the  syhstance  of  the  security  or  instrument  in  writing  to  be 
given ;  and  hence  the  courts  have  been  liberal  in  construing  the  statute, 
allowing  great  latitude  as  to  form,  in  order  to  promote  the  beneficial  ob- 
jects of  the  legislature.  The  statute  above  cited,  so  far  as  regards  the 
form  of  the  instrument,  is  a  re-enactment  of  the  act  of  1613,(n)  under 
which  it  has  been  held,  that  the  security  required  may  be  in  the  form  of 
A  penal  bond  to  the  people  ;(p)  and,  in  one  case,  a  simple  engagement, 
without  seal,  that  all  papers  that  should  come  into  the  hands  of  the  con- 
stable should  be  well  and  faithfully  executed  by  him,  and  that  he  should 
collect  and  pay  over  all  executions  that  are  collectable,  and  that  the 
signers  will  be  accountable  to  all  persons  in  whose  favor  any  execution 
may  come,  for  the  damages  in  the  same,  if  not  paid  over  to  him  or  them, 
according  to  the  statute,  &c.  was  held  a  valid  instrument  within  the  stat- 


(I)  1  R.  S.  840,  §  30,  81.  (n)  2  Laws  ofl818,  p.  126. 

(m)  For  the  form  of  the  town  clerk's       (o)  2  Wen.  281.   6  id.  191.   9  id.  283. 
certificate,  vid.  ante,  928. 
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uie.{p)    But  in  Warner  v.  Racey,(gr)  a  bond  **totAe  people  of  Niagara 
county,^*  was  held  to  be  not  according  to  the  statute. 

The  approved  form  is,  a  simple  agreement  without  any  penalty,  to  pay 
to  any  person  who  may  be  aggrieved  by  the  constable's  neglect  of 
duty.(r) 

Form  of  instrument  to  be  given  by  a  constable  and  his  sureties. 

George  C  Loomis,  chosen,  (or,  appointed^)  constable  of  the  town  of 
Saratoga  Springs,  county  of  Saratoga^  and  Ezra  Hall  and  James  M. 
Marvin,  as  sureties,  do  hereby  jointly  and  severally  agree  to  pay  to  each 
and  every  person  who  may  be  entitled  thereto,  all  such  sums  of  money 
as  the  said  constable  may  become  liable  to  pay,  on  account  of  any  exe- 
cution which  shall  be  delivered  to  him  for  collection.    Dated  the 

day  of        ■,  18 — * 

Geo.  C.  Looms,   [l.  b.] 
Ezra  Hali.,  [l.  s.] 

Jas.  M.  Marvin,  [l.  s.] 

Executed  in  the  presence  of,  and 
the  sureties  approved  by, 

Samuel  Chapman,  Supervisor  of  Saratoga  Springs,  or, 

S.  R.  OsTRANDER,  Town-clerk  of  Saratoga  Springs. 

The  omission  to  file  the  instrument  within  the  eight  days  prescribed 
by  the  statute  does  not  affect  its  validity ;  in  this  respect,  the  statute  is 
merely  directory.  (5)  Nor  can  the  constable,  or  his  sureties,  object  that 
the  instrument  is  not  under  seal ;  nor  in  the/onti  prescribed  by  the  stat- 
ute ;  nor  that  the  sureties  were  not  approved  by  the  clerk  or  supervisor.(r) 

If  an  execution  is  delivered  to  a  constable,  he  cannot  avdd  any  liabil- 
ity which  may  subsequently  accrue  upon  it,  by  delivering  it  over  to  an* 
other  officer.  An  execution  is  an  entire  thing,  and  the  officer  who  com- 
mences, is  bound  to  finish  its  execution,  (fi) 

In  regard  to  the  acts  or  omissions  for  which  a  constable  is  mtde  liaUe. 
ud  for  which  the  above  security  is  intended  as  an  indemnity,  it  is  pro- 
vided,  that  if  a  constable  neglect  to  return  an  execution,  within  five  days 
after  the  return  day  thereof,  the  party  in  whose  favor  the  same  waa 
issued,  may  maintain  an  action  of  debt  against  such  constable,  and  sball 


(p)  13  Wen.  306.  (0  2  Wen.  615. 

(9)  20  John.  74.    Yid.  2  Wen.  615,  (0  12  id.  806.  Vid.  also  14  J4)lm.  401. 

per  Savage,  0.  J.  (1*)  1  Teig.  148. 
(r)  Pw  Maroy,  J.  5  Wea.  191, 197. 


OF  EXECUTION.  1089 

recover  therein  the  amount  of  the  execution,  with  interest  from  the  time 
of  the  rendition  of  the  judgment  upon  which  the  same  was  issued  ;  and 
if  a  judgment  be  obtained  in  such  suit  against  the  constable,  execution 
shall  ianmediately  issue  thereon. (v)  And  it  is  further  provided,  that  if 
moneys  be  collected  by  a  constable  upon  an  execution,  and  not  paid  over 
by  him  according  to  law,  an  action  of  assumpsit  may  be  maintained  by 
the  party  entitled  to  such  money,  in  his  own  name,  upon  the  instrument 
of  security  given  by  such  constable  and  his  sureties,  and  in  such  suit,  the 
amount  so  collected,  with  interest  from  the  time  of  collection,  shall  be 
recovered.  Execution  shall  be  immediately  issued  upon  the  judgment  in 
auch  suit.(u7) 

Actions  upon  the  constable's  instrument  of  security,  against  him  or  his 
sureties,  must  be  prosecuted  within  two  years  after  the  expiration  of  the 
year  for  which  the  constable  was  elected.(x)  This  is  only  where  the  suit 
is  upon  the  instrument ;  there  can  be  no  doubt  that  the  constable  himself 
would  be  held  liable,  in  an  action  for  money  had  and  received^  brought 
by  the  party  on  whose  execution  he  had  collected  money,  if  the  suit  is 
brought  before  the  claim  becomes  barred  by  the  statute  of  limitations. 

Where  the  instrument  of  security  is  in  the  form  of  a  bond  to  the  people^ 
an  action  of  debt  in  the  name  of  the  people,  but  not  in  the  name  of  the 
party  aggrieved,  may  be  maintained  by  any  person  to  whom  the  consta- 
ble has  become  liable ;  although  covenant  may  be  brought  by  such  per- 
son on  the  condition  of  the  bond  in  his  own  name.(y)  And  it  is  not  ne- 
cessary to  obtain  leave,  from  any  court,  to  prosecute  siich  a  bond.(z) 

The  Responsibility  of  the  sureties  is  held  to  be  co-extensive  with  that 
t)f  the  constable,  and  that  they  are  liable  whenever  he  is  liable  to  a  par- 
ty in  whose  favor  an  execution  has  been  delivered  to  him ;  hence  an  ac- 
tion lies  upon  the  constable's  instrument  of  security,  against  the  consta- 
ble and  his  sureties,  for  the  mere  neglect  to  return  an  execution  within 
five  days  after  the  return  day  thereof,  and  this,  without  showing  any 
moneys  collected.(a) 

It  will  be  seen,  from  the  principle  of  the  case  last  cited,  that  the  re^ 
sponsibility  of  the  constable  and  his  sureties  is  sufficiently  broad  to  cover 
all  the  constable's  liabilities  to  parties  who  may  be  aifected  by  his  miscon- 
duct in  relation  to  executions.  If  he  make  a  false  return  ;  as  if  he  re- 
turn to  an  execution,  no  goods  founds  when  the  defendant  has  property 


(o)  2  R.  S.  182,  §  157.  (ir)  2  id.  281. 

(10)  Id.  §  161.  (a)  10  Wen.  370.   For  the  form  of  the 

(x)  1  R.  S.  340,  §  32.  declaration  in  this  cafe,  yid.  ante,  600. 

(y)  5  Wen.  191.    Vid.  4  id.  414.    9    Vid.  aUo  9  Wen.  238. 
id.  238. 

187 
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in  his  open  and  risible  possession,  he  is  liable  to  an  action  on  tbe  ease.(&) 
And  ihis  action  for  falsely  returning  no  goods  found,  may  be  maintained 
even  after  the  defendant  is  taken  and  imprisoned  on  execution  in  the 
same  cause,  (c)  If  he  neglect  to  return  an  execution  within  the  time 
limited  by  statute,  or  neglect  to  pay  over  moneys  collected  upon  an  exe* 
cution,  an  action  lies  against  him,  as  we  have  just  seen. 

The  constable  is  moreover  liable  to  an  action  for  suffering  an  escape 
.  from  execution  ;{d)  and  the  action  must  be  brought  within  one  year  from 
the  time  of  the  escape.(l)  The  doctrine,  as  to  what  constitutes  an  arrest 
upon  an  execution,  is  the  same  as  that  mentioned  ante,  336,  7,  8 ;  and 
the  distinction  between  voluntary  and  negligent  escapes,  there  noticed, 
is  also  applicable  here. 

If  the  plaintiff  consent  that  the  defendant  be  discharged,  or  that  he  go 
out  of  the  custody  of  the  constable,  or  off  the  jail  limits,  the  judgment  is 
thereby  discharged,  and  the  debt  forever  extinguished,  unless,  indeed, 
such  consent  be  obtained  fraudulently  ;{e)  but  where  the  debtor  has  once 
escaped,  the  plaintiff's  consent  that  he  may  remain  at  large,  will  not  dis- 
chai^e  the  judgment,  nor  protect  the  officer  against  an  action  for  the  e»- 
cape.(/) 

A  voluntary  return,  or  recaption  of  the  prisoner,  where  the  escape  wa» 
not  voluntary,  constitutes  a  good  defence,  if  such  return  or  recaption 
were  before  suit  commenced,  (g^)  For  what  shall  be  deemed  the  com- 
mencement of  the  suit,  vid.  ante,  451,  495,  6. 

The  plaintiff,  in  this  action,  must  prove  both  the  judgment  and  execiH 
tion ;  but  it  is  no  defence  that  there  happens  to  be  a  variance  between 
them  in  amount.(A)    The  form  of  the  action  should  be  debL(t) 

Although  the  constable  has  thirty  or  ninety  days  within  which  to  take 
the  body,  yet  if  he  do  this  at  any  time  before  the  return  day  of  the  exe* 
cution,  and  let  the  defendant  go  at  large,  it  is  a  voluntary  escape,  and  tbe 
constable  is  liable  for  the  debt,  though  the  defendant  agree  to  return  within 
the  thirty  or  ninety  days.  In  the  case  which  decides  this,  the  action  waa 
commenced  against  the  constable  while  the  defendant  was  at  large;  but 
it  is  conceived  that  it  would  make  no  difference,  whether  brought  before 
or  after  return  and  commitment ;  for  it  is  settled,  that  a  voluntary  escape 
cannot  be  purged  by  a  return  and  recaption  ;  the  officer  has  no  right  to 
detain  his  former  prisoner.  (^')     It  is  the  duty  of  the  officer,  on  arresting 

(b)  Ante,  338,  339,  504,  1001.  R.  S.  356,  §  67.    At  to  pleading  a  voi- 

re) 1  Campb.  323.  nntary  retom  or  recaption,  vid.  S  &•  8. 

(d)  Vid.  ante,  600,  336,  649, 1000.         366,  §  67. 

(1)  2  R.  S.  224,  §  21.    Ante,  649.  (h)  5  John.  89. 

(e)  13  John.  181.  (t)  18  id.  191.    Ante,  600.    But  vid. 
(/)  Id.                                                 7  Wen.  237,  8,  per  Nelson,  J. 

(g)  Ante,  338.    Vid  10  John.  568.  S       (j)  18  John.  m.    Vid.  ante,  887,  8. 
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the  prisoner,  to  convey  him,  on  such  route  as  shall  seem  to  him  the  best 
and  safest,  directly  to  jail ;  and  it  is  said,  that  if  he  go  a  great  way  round 
to  accommodate  the  prisoner,  it  is  an  escape.  (A)  So,  if  the  prisoner  go 
back,  &c.(Z) 

In  an  action  against  the  sheriff  for  an  ^scape,  though  the  plaintiff  de- 
clare expressly  for  an  escape  from  the  jail  liberties,  it  is  sufficient,  prima 
fade,  to  sustain  the  action,  for  him  to  prove  that  the  prisoner  was  at 
large,  walking  the  streets,  or  at  a  tavern  in  the  neighborhood  of  the  jail, 
or  the  like ;  and  it  then  lies  upon  the  defendant  to  show  the  jail  liberties, 
-and  that  they  encompassed  the  place  where  the  prisoner  was  seen  at 
large,  (m) 

For  the  provisions  of  the  statute  in  regard  to  escapes,  vid.  2  R.  S.  351 
to  356.    Vid.  also  3  id.  746,  747,  notes  by  revisers. 

in  an  action  of  debt  against  the  constable  for  an  escape,  he  is  not  lia- 
ble for  interest  on  the  sum  demanded,  but  only  the  simple  amount  of  the 
execution ;  for  the  debt  is  in  the  nature  of  a  penalty.(n)  And  so  of  an 
action  of  debt  for  an  escape,  against  the  sheriff,  (o)  The  plaintiff  is,  how- 
ever, entitled  to  recover,  as  a  part  of  the  debt,  the  poundage  and  other 
fees  for  serving  the  execution ;  for  he  would  have  a  right  to  recover  this 
in  an  action  of  debt  on  the  judgment,  against  the  defendant  who  escap- 
ed. (/>)  But  if  the  plaintiff  bring  an  action  on  the  case,  as  he  has  a  right 
to  do,  he  may  then  recover  his  interest,  as  well  as  the  debt,  provided  he 
«nake  so  much  damages  appear,  and  he  may  also  be  limited  to  his  actual 
damages,  which  may  fall  short  of  the  debt.(9) 

Where  an  officer  has  an  execution  to  collect,  he  may  forbear  to  arrest 
the  defendant,  or  take  his  goods ;  and  instead  thereof,  he  may  take  the 
defendant's  note,  or  other  security,  for  the  debt ;  and  if  this  be  afterwards 
approved  of  by  the  plaintiff,  the  note  is  valid,  though  he  have  no  previous 
authority  to  do  this ;  and  it  would  be  the  same  in  effect,  though  he  should 
release  the  defendant's  goods,  or  his  person  from  arrest,  and  take  such 
security,  if  afterwards  approved  of  by  the  plaintiff;  and  1  think  all  this 
clearly  deducible  from  the  case  of  Sugars  v.  Brinkworth.(r) 

Where  the  constable  suffers  a  voluntary  escape,  in  consequence  of 
which  he  is  obliged  to  pay  the  debt,  yet  he  cannot  recover  over  against 
the  defondant,(5)  unless,  indeed,  upon  a  subsequent  promise  to  pay,  after 
the  escape.  (<) 


Mod.  116. 


(fc)  11 

(l)  Id. 

(m)  7  John.  165. 

(n)  14  John.  255. 

(o)  2  id.  45.    W.  Bl.  1048. 


(p)  2  T.  R.  126.    7  Mass.  R.  377. 

Iq)  2  John.  45. 

(r)  4  Campb.  4|6. 

(«).  14  John.  962.    Ante,  148. 

(t)  14  John.  878. 


CHAPTER  XVL 


M  Certtorari  and  Appeal* 


As  the  proceedings  upon  certiorari  and  appeal  must,  of  necessity,  b^ 
in  the  main,  conducted  by  gentlemen  of  the  legal  profession,  whose  bookv 
contain  the  proper  directions  in  this  department,  I  shall  confine  myself 
on  this  head  to  such  particulars  only,  as  relate  to  the  official  duty  of  the 
magistrate,  and  the  effect  of  the  certiorari  and  appeal  upon  the  executioo 
in  the  cause.  For  forms  of  the  affidavit,  bond,  approval  and  verit  of  certio- 
rari, vid.  Clerk's  Assistant,  ed.  of  1834,  pp.  252,  3,  4*  Edw.  Treat.  Sd 
ed.  182  to  186. 


Sscnoif  r. 


OF  CERTIORARI. 


In  all  cases  vrhere  the  debt  or  damages  recovered^  do  not  exceed  tweo^ 
ty-five  dollars,  exclusive  of  costs ;  or  vrhere  no  issue  is  joined,  be  the 
amount  as  it  may,  the  method  of  reviewing  and  correcting  the  errors 
which  may  have  intervened  in  the  proceedings  before  the  justice  or  jury,i8^ 
by  writ  of  certiorari  from  the  court  of  common  pleas  of  the  county  where 
the  judgment  was  rendered,  (a)  But,  notwithstanding  the  statute,  such 
judgment  may  be  removed  to  the  supreme  court,  by  leave  obtained  from 
that  court,  by  special  application,  founded  on  affidavit.  (6)  The  payment 
or  settlement  of  a  judgment  will  not  prevent  a  certiorari,  or  supersede 
one  already  brought  (c)    Whether  a  party  can  avoid  a  certiorari  or  ap- 


2  K.  S.  184,  §  168.  (e)  1  Cowen,  437. 

5  Wen.  98. 
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peal,  by  releasing  the  judgment,  quere'  ?  At  any^rate,  the  justice  cannot 
conclude  the  party,  by  returning  this  fact ;  for  this  would  be  going  be- 
yond his  office.  ((2)  It  has  been  held,  that  if,  previous  to  an  appeal,  the 
parties  settle  the  judgment  rendered  by  the  justice,  this  fact  cannot  be 
pleaded  puis  darrien  continuance^  in  the  common  pleas.  The  only  way 
for  the  appellee  to  avail  himself  of  this,  is  by  motion  to  the  common  pleas, 
to  quash  the  appeal.  17  Wen.  506.  The  same  rule  would  probably 
prevail  in  cases  of  certiorari. 

On  receiving  the  writ  of  certiorari,  it  becomes  the  immediate  duty  of 
the  justice  to  set  about  making  his  return,  which  he  must  make  in  wri- 
ting,  and  file  with  the  clerk  of  the  county  before  the  return  day  of  the 
certiorari,  or  within  ten  days  after  the  service  thereof,  where  the  return 
day  is  less  than  ten  days  after  such  service  ;(e)  and  although  he  may 
wait  till  the  expiration  of  a  rule  to  compel  his  return,  of  which  he  must 
have  written  notice  from  the  attorney  of  the  plaintiff  in  error,  yet  the 
safer  way  is  to  avail  himself  of  his  minutes  and  recollection  in  the  first 
instance,  and  this,  as  well  for  the  sake  of  justice  and  accuracy,  as  because 
he  is  liable,  not  only  for  any  damages  arising  from  a  mistake  in  his  re- 
tura,(/)  but  perhaps  also  for  such  injury  as  the  party  might  sufifer  by 
the  delay.(g')  And  where  the  return  of  the  justice  was  evasive,  and  his 
conduct  disingenuous,  the  court  ordered  him  to  amend  his  return,  and  pay 
the  costs  of  the  application.  (A)  But  the  justice  may  refuse  to  make  a  re- 
turn, if  the  preliminary  steps  requured  by  the  8tatute,(t)  to  be  taken  by 
the  party  applying  for  a  certiorari,  are  not  all  complied  with.Q') 

In  making  the  return,  the  justice  is  first  to  endorse  the  writ  as  follows : 

Form  of  endorsement  on  writ. 

The  execution  of  this  writ,  appears  by  the  schedule,  hereunto  annexed. 

Ransom  Cook,  Justice. 

Schedule. 

Saratoga  Couivtt,  ss  :  1,  Ransom  Cook,  the  justice  of  the  peace,  in 
the  writ  hereto  annexed,  named,  do  certify  to  the  judges  of  the  court  of 
common  pleas  of  said  county,  that  before  the  coming  to  me  of  the  said  writ, 
to  wit,  on  the  first  day  of  January,  1840,  at  the  request  of  J^rme^  Jackson^ 
in  the  said  writ  named,  I  issued  a  summons,  directed  to  any  constable  of 


(d  )  14  John.  166. 
(e)  2  R.  S.  185,  §  177, 
(/)  14  John.  196. 
(i)  15  id.  456. 


(h)  I  Cowen,  582. 
(0  2  R.  S.  184,  §  169  to  175. 
( I)  Vid.  11  Wen.  174, 5.    7  id.  516, 
517: 


1094  OF  CERTIORARL 

the  said  county,  commanding  him  to  summon  Richard  Roe^  in  the  said 
writ  also  named,  to  appear  before  me,  at  my  office,  in  the  town  of  Sar- 
atoga Springs,  on  the  13th  day  of  January,  then  inst.  at  one  o'clock  in 
the  afternoon,  to  ^nsvrer  James  Jackson,  in  a  plea  of  trespass  on  the  case, 
to  his  damage  of  fifty  dollars;  which  summons,  on  or  before  the  return  day 
thereof,  was  delivered  to  me  by  George  C.  Loomis^  a  constable  of  the 
said  county,  with  a  return  thereon,  signed  by  him,  that  the  same  wa» 
personally  served  on  the  said  Richard  Roe,  on  the  sixth  day  of  January 
aforesaid.  And  I  do  also  certify,  that  at  the  time  and  place  above  spe- 
cified, for  the  return  of  the  same  summons,  the  said  parties  appeared  be- 
fore me,  and  the  said  plaintiff  declared  against  the  said  defendant,  in  as- 
sumpsit, for  twenty  bushels  of  wheat,  sold  and  delivered  by  the  plaintiff 
to  the  defendant,  at  his  request,  at  Saratoga  Springs,  in  said  county,  in 
the  year  1839,  to  his  damage  $25  ;  to  which  declaration  the  said  defen- 
dant pleaded  the  general  issue.  (If  the  pleadings  of  the  parties  are  in 
writing,  insert  copies  of  them.)  And  issue  being  so  joined  between  the 
said  parties,  the  plaintiff  demanded  of  me,  that  the  said  cause  should  be 
tried  by  a  jury  ;  and  upon  the  motion  and  oath  of  the  plaintiff,  the  said 
cause  was  adjourned  until  the  twentieth  day  of  January,  then  iost,  at 
one  o'clock  in  the  afternoon,  at  my  office,  in  the  said  town  of  Saratoga 
Springs;  and  I  also  issued  a  venire  for  a  jury,  returnable  at  the  time  and 
place  last  aforesaid. 

And  I  do  also  certify,  that  on  the  day  and  at  the  place  last  aforesaid, 
the  said  parties  appeared  before  me,  and  George  G.  Loomis,  a  constable 
of  the  said  town  of  Saratoga  Springs,  returned  the  said  venire  to  me, 
with  a  panel  containing  the  names  of  twelve  persons,  summoned  by  him 
for  the  jury  aforesaid,  six  of  whom  were  duly  drawn  and  sworn,  (or  qf- 
firmtd,)  as  the  jury  to  try  the  said  cause,  who  did  sit  together  and  hear 
the  proofs  and  allegations  of  the  parties,  which  were  delivered  publicly, 
in  their  presence.  And  on  the  trial  of  the  said  cause,  A.  B.,  a  witness 
sworn  on  the  part  of  the  plaintiff,  testified  that,  {set  forth  the  evidence 
given  on  the  part  of  the  plaintiff.)  And  thereupon  the  plaintiff  rested 
his  cause.  C.  D.,  a  witness  sworn  for  the  defendant,  testified  that,  {set 
forth  the  evidence  given  on  the  part  of  the  defendant.)  And  I  also  cer- 
tify, that  the  foregoing  is  all  the  testimony  given  on  the  said  trial,  and 
that  the  defendant,  after  the  testimony  on  the  part  of  the  plaintiff  was 
closed,  applied  to  me  for  a  nonsuit,  in  the  said  cause,  which  I  refused  to 
grant ;  and  after  hearing  the  proofs  and  allegations  of  the  parties,  the 
jury  were  kept  together  in  a  convenient  place,  under  the  charge  of  a 
constable  for  that  purpose,  duly  sworn,  until  they  had  agreed  upon  their 
verdict ;  and  when  they  had  agreed  upon  their  verdict,  they  returned  into 
court,  and  delivered  the  same  to  me,  publicly,  the  plaintiff  appearing  and 
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answering,  whereby  they  found  for  the  plaintiff,  twenty  dollars  damages. 
Whereupon,  I,  the  said  justice,  did  render  judgment  against  the  said  de- 
fendant, for  the  said  twenty  dollars^  damages,  and  two  dollars  costs. 

A]l  which  I  send  with  the  process,  pleadings  and  other  things  touch- 
ing the  aforesaid  proceedings  and  judgment,  as  by  the  said  writ  I  am 
commanded. 

Given  under  my  baud  and  seal,  the  twelfth  day  of  February,  1840. 

Ransom  Cook,  [l.  s.] 

The  foregoing  general  form,  is  enough  to  inform  the  justice  of  the  man- 
ner in  which  his  return  should  be  drawn.  If  the  affidavit  state,  for  er- 
ror, that  any  evidence  was  improperly  admitted  or  rejected ;  or  that  any 
of  the  proceedings  in  the  cause  were  irregular  &c.,  the  justice  should  re- 
turn specifically,  in  answer  to  such  allegations  in  the  affidavit.  But  where 
the  affidavit  on  which  the  certiorari  is  allowed,  and  which  is  served  on  the 
justice  at  the  same  time  with  the  writ,  states  matter  foreign  to  the  direct 
command  of  the  writ,  and  the  justice  omits  to  return  thereto,  the  only 
way  to  compol  an  amendment,  isi>y  a  rule  to  be  obtained  on  application, 
and  served  on  the  justice.  And  unless  this  be  done,  the  party  cannot 
avail  himself  of  such  matter  in  the  court  above.(A)  And  even  though 
DO  evidence  be  returned,  it  is  no  cause  for  reversing  the  judgment : 
the   error  must  appear  affirmatively  upon  the  return.  (/) 

The  justice  cannot  move  to  quash  the  writ  of  certiorari.  Its  irregu- 
larity is  none  of  his  concern,  and  he  must  obey  it  at  his  peril,  ^returning 
what  is  legally  required  of  him,  and  omitting  to  notice  what  he  is  not  le- 
gally bound  to  return.(m)  He  must  in  his  return,  truly  and  fully  answer 
to  ail  the  facts  set  forth  in  the  affidavit,  (n)  and  the  return,  must  of  itself 
contain  a  complete  history  of  the  proceedings  in  the  cause,  without  ref- 
erence to  the  affidavit  on  which  the  certiorari  is  founded  ;(o)  nor  will 
the  justice  be  excused,  on  his  affidavit  that  he  has  no  minutes,  and  re« 
members  nothing  by  which  he  can  so  return.(|>)  The  return  should  also 
contain  every  thing  necessary  to  confer  jurisdiction  on  the  justice ;  and 
where  it  did  not  appear  from  it,  that  the  summons  contained  any  time 
or  place  of  appearance,  or  that  the  return  of  the  constable  showed  the 
time  of  service  qS  the  process,  the  return  was  held  insufficient,  (g)  It 
should  be  made  by  the  justice  himself,  and  where  it  was  drawn  by  the  at- 
torney for  the  plaintiff  in  error,  it  was  set  aside  ;(r)  so  where  a  justice  at 


(k)  3  John.  439.     12  id.  299.     19  (n)  2  R.  S.  185,  §  177. 

Wen.  361,  353.  (o)  3  Cowen,  61. 

(l)  12  Id.  299.    19  Wen.  351,  and  vld.  (p)  1  Cowen,  59. 

21  Wen.  307.  (g)  17  Wen.  517.  ' 

(m)  2  John.  Cu.  108.    Rut  vid.  ante.  (r)  8  Cowen,  20. 
093. 
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the  request  of  the  attorney  of  a  party,  and  in  his  absence,  drew  ap  the 
affidavit  for  a  certiorari,  and  also  prepared  the  other  necessary  prelimi- 
nary papers,  a  mandamus  was  ordered  to  quash  the  certiorari.(«)  Bat 
where  the  attorney  for  the  plaintiff  in  error,  at  the  request  of  the  justice 
who  dictated  the  whole  of  the  facts,  wrote  the  return,  and  acted  merely 
as  an  amanuensis  or  clerk  for  the  justice,  the  court  refused  to  set  aside 
the  return  ;(t)  so  where  the  attorney  for  the  defendant  m  error,  wrote  tbe 
return,  the  court  refused  to  set  it  aside,  no  abuse  being  shown,  for  tbe 
reason  that  the  defendant's  attorney  was  seeking  for  the  affirmance  of 
the  judgment,  which  is  more  favored  in  law.(ti)  The  return  need  not 
be  under  seal ;  it  is  enough  if  it  be  under  the  hand  of  the  justice,  and  an 
action  for  a  false  return,  will  lie  agaipst  the  justice,  upon  such  a  return, 
as  well  as  if  it  were  sealed,  (v)  The  justice  should  also  be  careful  to  give 
a  full  history  of  all  such  matters  as  are  essential  to  give  his  proceedings 
the  character  of  regularity,  and  adherence  to  the  statute.  Thus,  if  he 
state  that  the  jury  retired  to  deliberate  on  their  verdict,  he  must  also  re- 
turn that  a  constable  was  sworn  to  attend  them ;  and  should  he  omit 
this,  the  judgment  would  be  reversed. (i£>)  And  where  issue  is  joined, 
the  return  should,  upon  the  same  principle,  state,  that  the  judgment  was 
rendered  after '*  hearing  the  proofs  and  allegations  of  the  parties.'*(x) 
But  the  justice  cannot  be  required  to  state  matters  of  which  he  is  not  pre- 
sumed to  be  conversant ;  as  the  conduct  of  a  jury  after  they  have  re- 
tired, (y)  And  the  court  will  not  require  him  to  return  any  matter  which 
is  altogether  immaterial ;  for  instance,  a  notice  of  special  matter,  which 
might  have  been  given  in  evidence  under  the  general  issue,  without  such 
notice.  (2) 

The  court  of  review  will,  in  all  cases,  put  such  a  constractioD 
on  the  words  and  phrases  used  in  the  return,  as  will  tend  to  the  af- 
firmance, rather  than  the  reversal  of  the  judgment ;  and  will  make  every 
warrantable  intendment  in  its  favour.  Accordingly,  where  the  return 
omits  to  state,  that  the  witnesses  were  sworn,  it  will  be  intended  that 
they  were,  if  no  objection  appear  to  have  been  made  on  this  account  be- 
fore the  justice,  (a)  So  where  a  greater  amount  of  costs  was  taxed  than 
is  ordinarily  allowed  by  law,  the  court  intended,  in  the  absence  of  the 
facts  so  appearing  in  the  return,  that  the  costs  were  legally  increased  be- 
yond the  ordinary  sum,  by  the  addition  of  charges  for  the  attendance  of 
foreign  witnesses.  (&)    When  the  court  of  review  may,  on  certiorari,  coo- 


(0  18  Wen.  660.  (y)  9  id.  106. 

(I)  4  Cowea,  606.  (x)  Id.  84. 

(tt)  Id.  637.  (a)  2  John.  378. 

(v)  1  Id.  213.  (6)  19  Wen.  861,  and  vid.  21  Wea. 

(to)  2  Gaines,  378.  Id.  184.  806,  7. 

(s)  Id.  06. 
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sider  the  weight  of  eTidence,  vid.  ante,  087,  8.  And  where  a  justice 
returned,  "  that,  being  convinced  by  the  evidence  adduced  by  the  plain- 
tifT,  he  gave  judgment,"  &c.,  the  court  intended  that  this  was  legal  ev- 
idence, given  under  oath.(c)  They  will  not  require  a  technical  issue  to 
be  returned,  though  the  cause  be  tried  by  jury,  to  warrant  which,  as  we 
have  seen,(d)  an  issue  is  essential ;  but  where  it  appeared  by  the  return, 
that  the  def<^dant,in  some  shape  or  other,  resisted  the  plaintiff's  demand, 
this  will  be  considered  equivalent  to  the  joining  of  an  issue,  (e) 

A  justice  may,  after  the  expiration  of  his  office,  make  a  return  to  a 
certiorari  or  appeal  brought  on  a  judgment  rendered  by  him  while  in  of- 
fice, in  ftke  manner  and  with  like  effect  as  if  served  on  him  before  the 
expiration  of  his  term;(/)  and  if  the  justice  to  whom  a  certiorari  is  di- 
rected be  dead,  insane,  or  have  removed  out  of  the  state,  so  that  a  return 
canaot  be  compelled,  the  court  may  receive  the  affidavits  of  witnesses 
and  of  the  parties,  to  the  facts  and  circumstances  of  the  trial  or  judgment 
upon  which  the  certiorari  is  brought,  and  shall  proceed  thereon  in  the 
same  manner  as  if  such  facts  had  been  returned  by  the  justice.  (^)  But 
if  a  justice  before  whom  a  judgment  shall  have  been  rendered,  shall  re- 
move out  of  the  county,  the  court  of  common  pleas  of  the  county,  upon 
proof  of  the  facts,  may,  by  mandamus,  compel  a  return  to  a  certiorari  or 
appeal  brought  upon  such  judgment.(A) 

We  have  already  had  occasion  to  mention  incidentally,  the  subject  of 
amending  the  justice's  return.  This  motion  to  the  common  pleas  to 
amend,  is,  either  by  the  party,  where  the  return  is  imperfect,  in  order  to 
compel  the  justice  to  supply  the  defect  ;(2)  or  else,  it  may  be  made  in  be- 
half of  the  justice,  where  he  has  committed  a  mistake  from  the  management 
or  imposition  of  the  party  or  his  attorney,  or,  indeed,  where  the  mistake 
happens  from  any  other  cause.  (^')  In  the  latter  case,  the  return  may 
thus  be  corrected,  either  in  behalf  of  the  justice,  or  of  the  party  with  his 
consent,  upon  an  affidavit,  which  should  always  state  the  precise  point  in 
which  the  amendment  is  sought,  in  order  to  enable  the  court  to  judge  of 
it8materiaiity.(X:)  The  rule  should  also  contain  the  particulars,  in  which  such 
amendment  is  to  be  made,  in  order  to  instruct  the  justice  where  to  amend 
in  his  own  behalf,  or  to  compel  an  amendment  in  behalf  of  the  party. 


(c)  8  John.  439.  (h)  Id.  §  266. 

(d)  Ante,  834, 880.  (i)  3  John.  439.     2  Cainef ,  384.  1  id. 

(e)  1  John.  Cas.  333.  501. 

(/)  2  R.  S.  198,  §260.  ( j)  ^  Caines,  139.    6  John.  360. 

(g)  Id.  §  262.  (i)  3  Caines,  186. 

^  188 
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And,  unless  this  is  the  case,  it  is  presumed  that  the  rule  would  be  a  nul- 
lity. In  the  first  case,  the  justice  should  procure  an  office  copy  of  the 
rule  for  his  own  sake  ;  in  the  latter,  it  must  be  ser^d  on  him  by  the  party, 
before  he  can  be  compelled  to  amend.  Where  the  return  is  imperfect, 
the  justice  may>  by  arrangement  between  the  parties,  gratiitously  make 
a  supplementary  return,  supplying  the  defect ;  but  where  a  motion  is 
made  to  amend,  the  usual  notice  of  the  motion,  &;c.,  must  be  g^ven  to 
the  opposite  party.(/)  Where  a  justice  made  a  supplementtxy  return, 
afid  then  another  return  contradicting  it,  the  court  refused  U  receive 
either,  and  proceeded  upon  the  first. (m)  And  where  he  had  given  a 
certificate  of  proceedings  in  the  cause,  and  afterwards  contradicted  theoi 
by  affidavit,  the  court  refused  an  order  to  amend,  according  to  the  cer- 
tificate.(fi)  And  in  all  cases,  where  the  first  return  is  precise,  specific 
and  full,  a  further  return  cannot  be  obtained  by  the  party  on  making  an  affi- 
davit supplementary  to  the  one  on  which  the  certiorari  was  founded.(o) 

These  amendments  may  be  ordered  at  difierent  stages  of  the  suit,  ac* 
cording  to  the  circumstances  of  the  case,  and  the  person  applying.    In 
one  case,  a  justice  was  allowed  to  amend  a  clerical  mistake,  on  payment 
of  costs,  even  after  the  cause  had  been  argued,  and  the  opinion  of  the 
supreme  court  had  been  delivered,  reversing  the  judgment. (p)    In  ao» 
other  case,  he  was  allowed  to  amend,  after  the  cause  had  been  noticed 
for  argument,  upon  an  affidavit  that  he  was  led  into  the  mistake  by  the 
management  and  imposition  of  the  plaintiflf's  attomey.(<7)    And  the  de- 
fendant will  be  allowed,  under  special  circumstances,  to  move  for  the 
amendment  of  a  clerical  mistake,  even  after  a  joinder  in  error.(r)    But 
the  plaintiff  cannot,  in  general,  move  to  amend  after  an  assignment  of 
errors,  and  especially,  after  noticing  the  cause  for  argument.  (#)    But  the 
manner,  time,  &c.  in  which  a  party  must  apply  to  the  court  to  have  the 
justice's  return  amended,  and  the  pracUce  and  proceedings  thereon,  are 
now  generally  regulated  by  the  rules  of  the  difierent  courts  of  common 
pleas,  it  being  provided  by  statute,  that  they  shall  have  the  power  to 
compel  the  justice  to  make  or  amend  his  return,  by  rule,  attachment  or 
mandamus,  as  the  case  may  require.  (<)    And  no  assignment  of  errors  or 
joinder  in  error  is  now  necessary, ( 1)  except  where  error  of  fact  is  assigned. 
It  is  not  necessary  on  service  of  the  rule  to  amend,  to  make  out  a  new 
return  complete.    It  may  be  done  with  less  trouble,  and  with  equal  ef- 
fect by  a  supplemental  return. 


(/)  2  Caines,  2S8.    5  John.  3Sb. 

m)  7  John.  548. 

n)  8  Cainof ,  84. 

^o)  2  John.  182. 
(p)  2  Caiaet,  134. 


I 


q)  5  John.  860. 
r)  8  Gaines,  88. 
(«)  2  Cainef ,  888.    I  John.  498. 
0  2  R.  S.  185,  §  179. 
)2R.  8.185,1  180. 
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Farm  of  an  amended  or  supplemental  return. 

Saaatooa.  Common  Fleas. 
Richard  i2oe,  pVffin  error ^ 

James  Jackson^  defH  in  error. 

Pursuant  to  a  rale  or  order  of  the  court 
of  common  pleas  of  the  county  of  Saratoga,  made  on  the  fourth  day  of 
January  inst  1,  Ransom  Cook,  the  justice  of  the  peace  in  the  said  rale  or 
order  named,  do  further  certify  and  return  to  the  writ  of  certiorari  in 
this  cause,  and  in  compliance  with  the  said  rale  that  (Jtere  set  forth  the 
facts.)    Given  under  my  hand  and  seal  the  20th  day  of  January,  1840. 

Ransom  Cook,  [l.  s.] 


SSCTION  IL 

OF  THE  EFFECT  WBICH  A  CERTIORARI  HAS  UPON  THE  EXECUTION 

IN  THE  CAUSE. 

If  the  certiorari,  bond  and  aflSdavit  are  served  on  the  justice  before  an 
execution  is  issued,  such  service  stays  the  issuing  of  the  same ;  and  if  the 
execution  has  been  issued,  but  not  collected,  the  justice  is  to  grant  the 
party  requiring  it,  a  certificate  of  the  issuing  of  such  execution,  which,  on 
being  served  on  the  officer  in  whose  hands  the  execution  is,  suspends  the 
execution.(tt) 

Form  ofjustice*s  certificate  that  a  certiorari  has  been  issued^ 

Justice's  Court. 
James  Jackson 

V. 

Richard  Roe. 

I  certify  that  a  writ  of  certiorari  has  been  duly  insued 
and  allowed  on  the  judgment  in  this  cause.  Dated  Serrataga  Springs, 
January  1st,  1840. 

Ransom  Cook,  Justice. 


(II)  9  R.  S.  ISff,  §  176. 


/ 


^   I 


^ 
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On  the  service  of  this  certificate,  the  officer  is  authorized  to  proceed 
no  further. 

But  it  was  formerly  held,  that  if  the  officer  had  begun  the  execution, 
before  the  certiorari  was  served,  as  by  making  a  levy  or  arrest,  the  writ 
was  no  stay ;  and  the  execution  might  be  completed. (v)  In  such  case, 
where  the  certiorari  was  served  before  the  money,  if  collected  on  the 
execution,  was  paid  over  to  the  party,  it  was  held  that  it  ought  to  be  paid 
in  to  the  justice,  to  abide  the  event  of  the  suit*  A  step  like  this  was  di- 
rected at  the  close  of  the  case  of  Meriton  v.  Stevens.(u7)  These  cases, 
however,  were  decided  upon  the  common  law  doctrine,  that  a  writ  of 
error  will  not  operate  as  a  supersedeas  after  levy  made,  and  without  any 
statute  regulation  on  the  subject.  In  Wilson  v.  Williams,  decided  since 
the  revised  statutes,  (a?)  Nelson,  C.  J.  says,  '*  An  appeal  stays  all  further 
proceedings  on  a  judgment  before  the  justice :  if  execution  is  already  is- 
sued, the  certificate  of  the  justice  that  an  appeal  has  been  duly  entead, 
requires  the  consiablo^  forthwith  to  release  the  goods  and  chaUels;  and 
if  imprisoned,  the  party  is  entitled  to  be  discharged  from  imprisonment. 
The  statute,  it  will  be  perceived^  is  explicit  that  the  goods  shall  be  re- 
leased  to  the  party  from  execution  in  the  case  of  an  appeal.  It  is  not  so 
explicit  in  its  direction  in  the  case  of  a  certiorari  being  issued,  but  proba- 
bly in  legal  effect  it  should  be  considered  the  same."  The  case  does  not^ 
however,  decide  the  point,  and  it  is  still  left  open  to  doubt.  In  the  same  case 
the  question  was  raised,  but  not  decided,  whether  property,  held  by  vir- 
tue of  an  attachment,  should  be  released  by  the  constable  on  service  of 
this  certificate  in  cases  of  appeal  and  ceitiorari  ;(y)  nor  have  I  been  able 
to  find  any  decision  settling  the  point. 


Section  III. 


OF  APPEAL. 


Any  party  to  a  judgment  rendered  by  a  justice  of  the  peace,  where  the 
recovery  shall  exceed  twenty-five  dollars,  exclusive  of  costs,  conceiving 
himself  aggrieved  thereby,  may  appeal  therefrom  to  the  court  of  com- 
mon pleas  of  the  county  where  the  same  was  rendered  in  the  following 


(o)  9  John.  66.    17  id.  35.  (x)  18  W«n.  681. 582. 

(t9)  WilUt.  971  to  280.  (y)  Id.  583. 
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cases :  1.  Where  the  judgment  was  rendered  upon  an  issue  of  law  join- 
ed between  the  parties :  2.  Where  it  was  rendered  upon  an  issue  of 
fact  joined  between  the  parties,  whether  the  defendant  was  present  at 
the  trial  or  not(z) 

Where  the  judgment  does  not  exceed  twenty-five  dollars,  exclusive  of 
costs,  there  having  been  an  issue  joined  ;  or  where  there  has  been  no  is- 
sue joined,  let  the  amount  of  the  judgment  be  what  it  may,  the  cause  can 
be  carried  to  the  common  pleas  only  by  writ  of  certiorari :  in  all  other 
cases  an  appeal  is  the  proper  remedy. 

The  affidavit  of  the  party  bringing  the  appeal,  with  the  endorsement 
of  the  officer  who  allowed  it,  must  be  served  on  the  justice  within  thirty 
days  after  the  rendition  of  the  judgment,  a  fee  of  seventy-five  cents  paid 
him  for  making  and  filing  his  return,  and  a  bond  in  conformity  with  the 
following  provisions  delivered  to  him,  otherwise  the  appeal  shall  not  be 
valid  nor  have  any  effect.(a) 

Ve  requisites  of  the  appeal  bond  are  as  follows :  1.  It  shall  be  in  a 
penalty  of  at  least  one  hundred  dollars :  2.  It  shall  recite  the  judgment, 
so  as  to  exhibit  the  names  of  all  the  parties,  the  character  in  which  they 
prosecuted  or  defended  before  the  justice,  the  amount  recovered,  and  the 
name  of  the  justice :  3.  It  shall  contain  a  condition,  that  the  appellant 
will  prosecute  his  appeal  with  all  due  diligence,  to  a  decision  in  the  court 
of  common  pleas ;  and  that  if  a  judgment  be  rendered  against  him  in  such 
court,  he  will  pay  the  amount  of  such  judgment,  including  the  costs  of 
the  appeal,  with  interest  thereon,  within  thirty  days  after  such  judgment 
rendered;  or  if  his  appeal  shall  be  discontinued  or  dismissed,  that  he 
will  pay  the  judgment  recovered  against  him  before  the  justice,  and  inter- 
est thereon,  together  with  the  costs  of  the  appeal :  4.  It  shall  he-  exe- 
cuted  by  the  appellant,  with  one  or  more  sufficient  sureties,  or  by'twoMr 
more  sufficient  sureties  without  the  appellant ;  which  sufficiency  shall  be 
certified  by  the  justice  on  the  bond.  (6) 

An  Action  will  lie  against  a  justice  who  corruptly  refuses  to  approve 
the  surety  in  an  appeal  bond.(c) 

JFbnTi  of  bond  on  appeals 

Know  all  men  by  these  presents,  that  we,  Richard  Roe^  of  the  town  of 
Saratoga  Springs^  ini  the  county  of  Saratoga^  and  John  Doe^  of  the 
same  place,  are  held  and  firmly  bound  unto  James  Jacksony  of  the  place 
aforesaid,  in  the  sum  of  one  hundred  dollars^  to  be  paid  to  the  said 


(x)  2  R.  S.  186,  §  186.  (h)  2  R.  S.  187,  §  189.    Vid.  5  W«n. 

(a)  2  R.  S.  187,  §  189, 190, 191.  m. 

(f )  8  W«i.  4fi2. 


>» 
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Jamex  Jackson^  or  to  bis  certain  attoniey,  executor?,  adnunistraiors  or 
assigns :  to  which  payment,  well  and  truly  to  be  made,  we  bind  oar- 
selves,  our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents.  Sealed  with  our  seals,  and  dated  this  twdJA 
day  otJult/f  one  thousand  eight  hundred  and  forty. 

Whereas,  James  Jackson,  plaintifT,  recovered  a  judgment  against  the 
above  bounden  Richard  Roe,  defendant,  [if  the  appellant  does  not 
sign  the  bond^  omit  the  words,  **  the  above  bounden,^^  before  John 
B.  Gilbert,  Esq.  a  justice  of  the  peace  of  the  county  of  Saratoga,  {(X 
the  sum  of  thirty  dollars,  and  fifty  cents  damages,  and  two  dollars 
and  twenty  five  cents  costs  of  suit,  and  the  said  Richard  Roe  conceiving 
himself  aggrieved  by  such  judgment,  hath  appealed  therefrom,  to  the 
court  of  common  pleas,  of  the  county  aforesaid  :. 

Now  therefore  the  condition  of  this  obligation  is  such,  that  if  the  said* 
Richard  Roe  shall  prosecute  his  appeal  with  all  due  diligence  to  a  decis- 
ion in  the  said  court  of  common  pleas,  and  in  case  a  judgment  h||v«D- 
dered  against  him  in  such  court,  if  he  shall  pay  the  amount  of  such  judg- 
ment including  the  costs  of  the  appeal,  with  int^^st  thereon^  Mdthin  thir- 
ty days  after  such  judgment  is  rendered ;  or,  in  case  his  appeal  shall  be 
discontinued,  or  dismissed,  if  he  shall  pay  the  judgment  recovered  against 
him  before  the  said  justice,  and  interest  thereon,  together  with  the  costs 
of  the  appeal ;  then  the  above  obligation  to  be  null  and  void,  and  of  no- 
effect,  otherwise  to  remain  in  full  force  and  virtue. 

Richard  Rob,  [l.  s.] 
John  Dob,        [z-  s.] 

aled  and  delirered, ) 
in  presence  of       ) 

John  B.  Gilbbbt. 

Form  of  certificate  of  sufficiency  of  sureties,  to  be  certified  on  the  honJU 

I  certify  that  the  surety  in  the  within  {ov  foregoing)  bond  is  soflkieot, 
and  approve  the  same. 

John  B.  Gilbbrt,  Justice  of  the  Peace, 

Within  ten  days  afler  the  appeal  is  made,  the  justice  shall  make  a  re- 
turn of  the  proceedings  had  before  him,  to  the  court  of  common  pleas  of 
the  county ;  in  which  shall  be  stated*  1.  The  title  of  the  cause,  and  the 
character  in  which  the  parties  prosecuted  or  defended  before  him: 
2.  The  demand  of  the  plaintiff,  and  if  his  declaration  was  in  writing,  a 
copy  thereof  shall  be  set  forth :  3.  The  plea  of  the  defendant,  and  the 
notice  of  set  off  given  by  him,  if  any ;  and  if  the  same  were  m  writiogf 
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a  copy  to  be  set  forth :  4.  Any  other  proceedings  of  the  partted,  upon 
'which  an  issue  was  formed,  and  the  issue  joined  between  them :  5.  If  the 
trial  was  by  jury,  the  names  of  the  jurors,  and  their  verdict :  6.  The 
judgment  rendered  thereon,  and  the  time  of  rendering  the  same ;  and, 
7.  The  time  when  the  affidavit,  allowance  of  appeal  and  bond  were 
served,  and  the  costs  and  fees  of  the  justice  were  paid.(d) 

IVithin  ten  days  after  the  appeal  is  duly  made,  the  justice  must  file  in 
the  office  of  the  clerk  of  the  court  of  common  pleas  of  the  county,  his 
return  made  as  above  directed,  togethei*  with  all  papers  filed  with  him 
1>y  either  party,  relating  to  the  cause,  and  the  original  affidavit  served 
on  him,  with  the  allowance  of  appeal  endorsed  thereon,  and  the  bond 
•delivered  to  him,  by  or  on  behalf  of  the  appellant,  (c) 

Form  qfretuhr^  to  an  appeal. 
James  Jackson 

V. 

Hichard  Roe. 

An  appeal  having  been  made  in  the  above  causey  I,  John  B.  CHlbert^ 
the  justice  before  whom  the  said  cause  was  tried,  do  return  to  the  court  of 
common  pleas  of  the  county  of  Saratoga,  the  prctoeedings  had  before  me 
herein,  as  follows : 

That  the  parties  prosecufed  and  defended  in  (heir  individual  character. 
{If  not  90t  Hate  Ae  character  in  which  tfte  parties  did  prosecute  or  de- 
fend.) The  plaintiff  declared  verbally  in  assumpsit  for  goods,  wares  and 
merthtodize  sold  and  delivered  by  htm  to  the  defendant,  and  for  work, 
labor  and  services,  by  him  performed  f<M*the  defendant,  and  on  the  mon- 
ey coonts  generally,  to  plaintiff's  dacnage  of  fifty  dolkirs.  Or^  the  plain- 
tiff's declaration  was  in  writing,  of  which  the  following  is  a  copy.  (Here 
sei  itforA.)  The  defendant  pleaded  verbally  the  general  issue,  and  gave 
notice  of  aet  off  substantially  as  follows.  (Here  set  forth  the  substance 
of  defendants  plea  and  notice.)  Or^  the  defendant's  plea  and  notice  were 
in  writing,  and  the  following  is  a  copy  of  the  same.  {Here  set  forth  copy 
of  plea  and  neiice) 

That  the  trial  of  said  cause  was  by  jury,  that  the  names  of  the 
jurors  were,  John  Smithy  dro.  {naming  themj)  and  that  the  jury  found  a 
verdict  in  favor  of  the  plaintiff  for  thirty  dollars  and  fifty  cents  damages. 
{If  the  frtol  1009  not  byjunff  omit  ihik  last  paragraph.) 


id)  2  R.  S.  187,  8,  §  194.  («)  Id.  188,  §  195. 
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That  on  the  first  day  of  July,  1840,  judgment  was  rendered  by 
against  the  defendant,  for 

Damages, 830,50 

Costs, 2,25 


$32,75 
And  I  further  certify,  that  the  affidavit,  allowance  of  appeal,  and  bond 
herewith  returned,  were  served  on  me  on  the  twelfth  day  of  July  instant, 
and  that  my  costs  and  fees  were  at  the  same  time  paid.    Dated  the  25Ch 
day  of  July,  1840. 

John  B.  Gilbebt,  Justice. 

If  the  justice  refuses  to  make  his  return  within  the  time  prescribed  by 
law,  either  the  appellant  or  appellee  may  proceed  in  the  court  of  common 
pleas  to  compel  him  so  to  do,  in  the  manner  pointed  out  by  statute  ;  and 
upon  an  attachment  being  issued  against  a  justice  for  refusing  to  make  or 
ametid  his  return,  the  court  may  punish  his  disobedience,  by  imprison* 
ment,  until  he  submit,  and  may  adjudge  that  he  pay  the  costs  of  the  pro- 
ceedings against  him.(/) 

The  provisions  of  the  statute  as  to  a  justice's  making  a  return  to  an 
appeal  brought  after  the  expiration  of  his  office,  are  similar  to  those  no* 
ticed  under  the  head  of  certiorari,  ante,  p.  1097. 

Upon  an  appeal  being  made,  all  further  proceedings  on  the  judgment 
before  the  justice  are  superseded ;  and  if,  in  the  mean  time,  execution 
has  been  issued,  the  justice  is  to  give  to  the  appellant,  a  certificate  that 
an  appeal  in  the  cause  has  been  duly  made ;  and  on  such  certificate  be* 
ing  presented  to  the  constable  holding  the  execution,  he  is  forthwith  to 
release  the  goods  and  chattels,  or  the  body  of  the  appellant,  which  may 
have  been  taken ;  and  if  the  appellant  has  been  committed  to  prison,  the 
jailer,  upon  service  of  the  like  certificate  upon  him,  is  to  release  the  ap- 
pellant from  imprisonment  (g^) 

Under  the  above  provision,  it  has  been  held,  that  when  an  appeal  is 
made,  and  a  certificate  of  the  fact  granted  by  the  justice  and  served 
upon  the  constable,  after  execution  issued,  who  has  previously  received 
the  amount  of  the  judgment  under  the  execution,  the  constable  is  aa<^ 
thorized  to  return  the  money  to  the  appellant.  Vid.  12  Wen.  584.  And 
quere,  whether  the  same  rule  would  not  apply  to  a  like  case  where  a 
certiorari  is  brought.    Vid.  ante,  1100. 


(/)  2  R.  S.  188,  §  196,  7, 8, 9,  200.  (g)  Id.  187,  §  192, 3. 
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Form  qfjustice^s  certifcate  that  an  appeal  has  been  made* 
James  Jackson 

V. 

Richard  Roe. 

I  certify,  that  an  appeal  in  this  cause,  to  the  court  of  common  pleas 
of  the  county  of  Saratoga^  has  been  duly  made  by  the  said  Richard 
Roe.    Dated  Saratoga  Springs^  July  12th,  1840. 

John  B.  Gilbbbt,  Justice. 

For  the  provisions  of  the  statute  at  large,  in  relation  to  certioraris  and 
appeals,  vid.  2  R.  S.  184  to  191 ;  vid.  also  id.  198. 

The  statutes,  decisions  and  rules  of  practice  relating  to  appeals  after 
they  have  passed  from  the  jurisdiction  of  the  justice,  when  they  are,  in 
fact,  treated  as  causes  commenced  in  the  higher  courts,  do  not  come 
within  the  scope  of  the  present  work. 
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CHAPTER  XVII. 


Of  Amendments. 


Ws  have  had  occasion  to  notice,  incidentally,  in  various  parts  of  the 
preceding  pages,  the  justice^s  power  of  amending  process,  pleadings,  &c« 
^d.  ante,  408,  490,  585,  6,  924,  989.  As  to  his  power  of  disregarding 
variances  which  might  be  amended,  vid.  ante,  923, 4, 989, 990.  We  pro- 
pose, under  this  head,  to  treat  the  subject  of  amendments  with  more  par- 
ticular attention  than  has  yet  been  bestowed  upon  it,  even  at  the  hazard 
of  repeating  many  of  our  former  remariis. 

The  statute  of  amendments  andjeofaUs^  passed  February  20th,  1788, 
incorporated  in  the  revised  laws  of  1818,(A)  was,  with  some  alterati(»i8 
and  additions,  re-enacted  in  the  revised  statutes  of  18d0.(t)  This  stat- 
ute, which  we  insert  at  length,  is  as  follows : 

§  1.  The  court  in  which  any  action  shall  be  pending,  shall  have  power 
to  amend  any  process,  pleading  or  proceeding  in  such  action,  either  in 
form  or  substance,  for  the  furtherance  of  justice,  on  such  terms  as  shall 
be  just,  at  any  time  before  judgment  rendered  therein.  $  2.  If  such 
amendment  be  made  to  any  pleading  in  matter  of  substance,  the  adverse 
party  shall  be  allowed  an  opportunity,  according  to  the  course  and  prac- 
tice of  the  court,  to  answer  the  pleading  so  amended.  §  3.  Process  by 
which  any  action  shall  have  been  commenced,  and  on  which  any  defend- 
ant shall  have  been  arrested,  shall  not  be  amended  in  the  return  day 
thereof.  §  4.  After  judgment  rendered  in  any  cause,  any  defects  or 
imperfections,  in  matter  of  form,  contained  in  the  record,  pleadings,  pro- 
cess, entries,  returns  or  other  proceedings  in  such  cause,  may  be  rectified 
and  amended  by  the  court,  in  affirmance  of  the  judgment,  so  that  such 
judgment  shall  not  be  reversed  or  annulled ;  and  any  variance  in  the  re-' 
cord,  from  any  process,  pleading  or  proceeding  had  in  such  cause,  shall 
be  reformed  and  amended,  according  to  such  original  process,  pleading 


{h)  Vid.  Uws  of  1813,  p.  117.  (i)  2  JEL  8.  8iS,  4,  5. 
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or  proceeding.  §  5.  All  returns  made  by  any  sberiff  or  other  officer, 
or  by  any  court  or  subordinate  tribunal,  to  any  court,  may  be  amended, 
in  matter  of  form,  by  the  court  to  which  such  returns  shall  be  made,  in 
their  discretion,  as  well  before  as  af\er  judgment.  §  6.  Any  imperfec- 
tion or  defect  in  the  award  of  any  venire^  or  any  omission  to  award  such 
venire  on  the  record,  may  be  amended  or  supplied  by  the  court  in  which 
such  record  is.  §  7.  When  a  verdict  shall  have  been  rendered  in  any 
cause,  the  judgment  thereon  shall  not  be  stayed ;  nor  shall  the  judgment 
upon  such  verdict,  or  any  judgment  upon  confession,  default,  nihil  dicit 
or  non  sum  infarmcUuSfhe  reversed,  impaired,  or  in  anyway  affected, 
by  reason  of  the  following  imperfections,  omissions,  defects,  matters  or 
things,  or  any  of  them,  in  the  pleadings,  process,  proceedings  or  record, 
namely:  1.  For  want  of  any  writ,  original  or  judicial :  2.  For  any  de- 
fault or  defect  in  process ;  or  for  misconceiving  any  process,  or  awarding 
the  same  to  a  wrong  officer ;  or  for  the  want  of  any  suggestion  for  award* 
ing  process ;  or  for  any  insufficient  suggestion :  3.  For  any  imperfect  or 
insufficient  return  of  any  sheriff  or  other  officer,  or  that  the  name  of  such 
officer  is  not  set  to  any  return  actually  made  by  him :  4.  For  any  vari- 
ance between  the  original  writ,  bill,  plaint  and  declaration,  or  between 
either  of  them :  5.  For  any  mispleading,  miscontinuance,  or  discontinu- 
ance, insufficient  pleading,  lack  of  colour,  jeofail,  or  misjoining  of  issue : 
6.  For  the  want  of  any  warrant  of  attorney  by  either  party,  except  in 
cases  of  judgment  by  confession,  where  such  warrant  is  expressly  re- 
quired by  law :  7.  For  any  party  under  twenty-one  years  of  age  having 
appeared  by  attorney,  if  the  verdict  or  judgment  be  for  him  :  8.  For  the 
want  of  any  allegation  or  averment,  on  account  of  which  omission,  a 
special  demurrer  could  have  been  maintained :  9.  For  omitting  any  alle- 
gation or  averment  of  any  matter,  without  proving  which,  the  jury  ought 
not  to  have  given  such  verdict :  10.  For  any  mistake  in  the  name  of  any 
party  or  person ;  or  in  any  sum  of  money ;  or  in  the  description  of  any 
property ;  or  in  reciting  or  stating  any  day,  month  or  year,  when  the  cor- 
rect name,  time,  sum  or  description,  shall  have  been  once  rightly  alleged, 
in  any  of  the  pleadings  or  proceedings:  11.  For  a  mistake  in  the  name 
of  any  juror  or  officer :  12.  For  the  want  of  a  right  venue,  if  the  cause  was 
tried  by  a  jury  of  the  proper  county :  13.  For  any  informality  in  enter- 
ing a  judgment,  or  making  up  the  record  thereof,  or  in  any  continuance 
or  other  entry  upon  such  record:  14.  For  any  other  defaulter  negli- 
gence of  any  clerk  or  officer  of  the  court,  or  of  the  parties,  or  their 
counsellors  or  attornies,  by  which  neither  party  shall  have  been  preju- 
diced. §  8.  The  omissions,  imperfections,  defects  and  variances  in  the 
preceding  section  enumerated,  and  all  others  of  the  like  nature,  not  be- 
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ing  against  the  right  and  justice  of  the  matter  of  the  suit,  and  not  altering 
the  issue  between  the  parties,  or  the  trial,  shall  be  supplied  and  amended 
by  the  court,  where  the  judgment  shall  be  given,  or  by  the  court  into 
which  such  judgment  shall  be  removed  by  writ  of  error.  $9.  No  pro- 
cess, pleading  or  record  shall  be  amended  or  impaired  by  the  clerk  or 
other  officer  of  any  court,  or  by  any  other  person,  without  the  order  of 
such  court,  or  of  some  other  court  of  competent  authority.  §  10.  The 
provisions  of  this  title  shall  extend  to  all  actions  in  courts  of  law,  and  to 
all  suits  for  the  recovery  of  any  debt  due  to  the  people  of  this  state,  or 
for  any  debt,  duty  or  revenue  belonging  to  them ;  and  also  to  all  actions  for 
penalties  and  forfeitures  ;  to  all  writs  of  mandamus  and  prohibition  ;  to 
all  informations  in  the  nature  of  a  quo  warranto ;  to  writs  of  scire  faciaif 
and  to  the  proceedings thercto.( I) 

That  the  foregoing  provisions  extend  to  justices'  courts,  so  far  as  they 
are  applicable,  is  evident  from  the  language  of  the  last  section,  which,  in  ex- 
press terms,  extends  them  to  all  actions  in  courts  of  law.  And,  as  if  to 
leave  no  doubt  on  this  subject,  it  is  further  provided  by  statute,( j)  that 
every  justice  of  the  peace  elected  in  any  town  of  this  state,  or  appointed 
for  any  city  in  which  special  courts  are  not  established  by  law,  is  author- 
ized to  hold  a  court  for  the  trial  of  all  actions,  &c.,  and  to  hear,  try  and 
determine  the  same,  according  to  law  and  equity ;  and  for  that  purpose^ 
where  no  special  provision  is  otherwise  made  by  law,  such  court  shall  be 
vested  with  all  the  necessary  powers  which  are  possessed  by  courts  of  rec-^ 
ord  in  this  state.  Vid.  also  10  Wen.  213,  215.  There  being,  then,  no 
doubt  as  to  the  power  of  justices  to  allow  amendments^  the  next  subject 
of  enquiry  is,  as  to  how  far  their  authority  in  this  respect  may  be  legit- 
imately extended  ;  and  it  is  proper  to  observe,  in  the  outset,  that  at  com- 


(1)  The  sections  of  the  statute  cited  in  the  text,  have  particular  reference  to  the 
process,  pleadings  and  proceedings  in  suits  commenced  and  pendine^.  The  follow* 
ing  statutory  provisions  are  important,  as  affecting  various  proceedings  before  jus- 
tices of  the  peace,  as  well  in  the  commencement  and  progress  of  actions,  as  in 
other  matters  of  which  they  have  cognizance  :  **  Whenever  a  bond  is  or  shall  be 
required  by  law  to  be  given  by  any  person,  in  order  to  entitle  him  to  any  right  or 
privilege  conferred  by  law,  or  to  commence  any  proceeding,  it  shall  not  be  neces- 
sary for  such  bond  to  conform  in  all  respects  to  the  form  thereof  prescribed  by  any 
statute,  but  the  same  shall  be  deemed  sufficient  if  it  conform  thereto  substantially, 
and  do  not  vary  in  any  matter,  to  the  prejudice  of  the  rights  of  the  party,  to  whom 
or  for  whose  benefit  such  bond  shall  have  been  given.  Whenever  such  bond  shall 
be  defective  in  any  respect,  the  court,  officer  or  body  who  would  be  authorized  to 
receive  the  same,  or  to  entertain  any  proceedings,  in  consequence  of  such  bond,  if 
the  same  had  been  perfect,  may,  on  the  application  of  all  the  obligors  therein,  amend 
the  same  in  any  respect ;  and  such  bond  shall  thereupon  be  deemed  valid  trom  the 
time  of  the  execution  thereof.*'    2  R.  S.  459,  §  33,  34. 

(i)  2R.S.158,  §1. 
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mon  law  and  independently  of  the  statute,  the  justice  may  allow  amend- 
ments to  be  made,  in  certain  cases,  at  the  trial,  as  we  noticed  ante,  924« 
And  while  the  parties  are  going  on  with  their  pleadings  before  him,  in 
order  to  an  issue,  as  the  declaration,  replication,  &c.  or  the  defendant's 
plea,  notice  of  special  matter,  or  set  off,  the  justia^  may,  without  doubt, 
suffer  the  parties  to  amend  from  time  to  time,  at  his  discretion,  till  the 
pleading  or  notice  shall  be  perfect.    Thus,  should  the  defendant  demur 
to  my  declaration  and  the  justice  think  it  insufficient,  he  may  suffer  me 
to  amend,  (ft)  and  so  of  any  other  pleading  or  notice,  adjudged,  or  sup- 
posed to  be  insufficient.    And  this  is  a  power  which  ought  to  be  freely 
and  liberally  exercised  by  the  justice,  where  he  believes  the  party  acts  in 
good  faith ;  otherwise  he  might  lose  his  cause,  or  fail  in  his  defence,  for 
mere  want  of  skill,  which  the  law  itself,  by  sending  him  to  this  tribunal, 
does  not  suppose  him  to  possess.    And  it  is,  moreover,  greatly  in  ease  of 
the  magistrate,  who,  if  he  has  any  doubts  as  to  the  goodness  of  the  plead- 
ing demurred  or  objected  to,  can  allow  and  direct  the  party  wherein  to 
amend,  as  often  as  he  pleases.    The  ancient  mode  of  pleading  seems  to 
have  been  brought  back  by  the  institution  of  this  court.    It  is  said  that 
anciently,  "  all  pleas  were  ore  tenus,  at  the  bar,  and  then,  if  any  error 
was  spied  in  them  it  was  presently  amended."(/}    But  this  power  at  the 
common  law  was  confined  to  the  term  at  which  the  proceeding  took 
place,  and  consequently  could   not  be  exercised  after  continuance,(m) 
which  answers  to  the  adjournment  of  a  justice. 

The  power  of  a  justice  to  allow  an  amendment  in  certain  cases  of  va- 
riance, may  or  may  not  be  exercised  ;  for  he  is  sometimes  authorized  by 
statute  instead  of  going  through  with  the  formality  of  amending,  to  dis- 
regard certain  variances  upon  the  trial  of  the  cause,  (n) 

Amendment  of  process. — This  cannot  be  done  by  altering  the  return 
day;  vid.  ante,  1106,  §  3,  for  this  would  mislead  the  party.  But  process 
may  be  amended  for  any  defect  of  form,  even  after  judgment.  Id.  §1,4. 
Thus,  if  a  clerical  mistake  has  been  made  in  the  date,  direction,  &c.  of 
the  summons,  warrant  or  attachment,  by  which  no  injury  has  been  caus- 
ed to  either  parly,  it  may  be  amended  by  the  justice  ;  and  if  not  done 
before  judgment,  it  may  be  afterwards.  So  that  for  such  a  formal  de- 
fect, if  amended  after  judgment,  the  judgment  would  not  be  reversed, 
even  though  an  objection  is  made  at  the  trial ;  indeed,  under  §  7,  cited 


(*)  10  Mod.  88.    2  Cainei,  233,  and        (/)  10  Mod.  88. 
▼id.  2  R.  S.  276,  §  18, 19, 20.    Vid.  also        ?m)  8  Co.  157,  and  vid.  15  John.  304. 
§  2,  cit^  ante,  1106.  (n)  Vid.  ante,  »28,4,  989. 
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ante,  1 107»  it  might  be  entirely  disregarded  by  the  court  of  review,  although 
not  amended  by  the  justice.    Thus,  suppose  a  justice  living  in  Saratoga 
county,  should,  by  mistake,  direct  his  process  to  any  constable  of  Wash- 
ington county,  this  might  be  amended,  the  rest  of  the  process  being  full 
and  significant,  (o)     So,  if  a  justice  should  omit  to  state  in  an  attachment 
the  amount  of  debt  sworn  to  by  the  applicant.(p)     So,  where  there  is 
more  than  twelve  days,  between  the  date  and  return  of  summons,  pro- 
vided it,  in  fact,  issued  on  the  right  day.(<7)    For  when  a  justice  is  direc- 
ted to  make  out  process,  this  contains  an  implied  instruction  to  make  it 
out  correctly,  (r)     And  process  issued  against  A.  and  B.  joint  debtors,  and 
served  only  on  A.,  the  real  debtors  being  A.  and  C,  may  be  amended  by 
inserting  C's.  name  instead  of  B.,  so  as  to  make  the  process  run  against  A. 
and  C,  instead  of  A.  and  B.(9)    And,  in  one  case,  in  the  English  court  of 
common  pleas,  the  defendant,  whoso  real  name  was  Augustus  Richard 
Butler  DanverSf  was  arrested  on  a  capias^  (which  answers  to  a  justice's 
process  to  bring  the  defendant  into  court,)  by  the  name  of  George  AuguS' 
tus  Richard  Danvers^  it  appearing  that  the  plaintiflThad  the  right  name, 
by  an  affidavit  which  he  had  drawn  in  order  to  hold  the  defendant  to 
bail,  and  the  mistake  in  the  name,  consequently,  being  merely  that  of  the 
clerk,  the   court  amended  the  writ,   by  making  the  name  right,  even 
though  the  bail  were  concerned   in  the  proceeding. (()     This  was  after 
service  of  the  capias,  and  on  exception  taken  by  the  defendant.     In  an 
earlier  case,  in  the  same  court,  the  defendant  pleaded  a  misnomer  in 
abatement,  but,  it  appearing  that  the  right  name  was  given  to  the  clerk, 
to  make  out  the  writ  by,  the  mistake  was  amended.(fi).    And  in  a  case 
in  a  justice's  court,  where  the  name  of  one  of  the  plaintitfs  was  wrongly 
stated  in  the  summons,  it  was  held  that  it  might  be  amended,  after  re- 
turn, by  striking  out  the  word  Joseph  and   inserting  Jasper, {v)    In  the 
King's  Bench,  the  writ  was  in  debt  only,  whereas,  according  to  the  forms 
of  the  court,  it  should  have  been  trespass  and  also  debt.    The  court,  on 
exception  taken,  ordered  trespass  to  be  imerted^^w)    Suppose  a  sum- 
mons,instead  ofbeing,to  appear  before  P.  G.^at  his  officein  thetown  ofSar* 
atoga  Springs,  should  he,  at  his  office,the  town  of  Saratoga  Springs,  omit- 
ting the  word  in :  this,  or  any,  the  like  trifling  mistake  of  the  justice,  might 
be  amended,  on  exception  being  taken,  (x)    Judgment  against  Edward^ 


(o)  17  John.  68. 

(V)  ^r 


Wen.  230.    Ante,  490. 
(q)  3  Wilf .  454.    2  Blac.  R.  918. 
(r)  Id. 

(«)  7  T.  R.  295. 
(I)  2  Bot.  «t  Pull.  109. 


s 


»  2  Ventrif,  46. 

>)  10  Wen.  213.  Tid.  ante,  408,  585. 
(w)  1  BS.  R.  462,  and  vid.  ante,  449, 
587. 
(c)  Cro.  EUk.  644. 
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and  the  execution  against  Edmund^  by  mistake  :  the  English  court  of 
common  pleas  ordered  the  execution  to  be  amended,  by  substituting 
Edward  for  Edmund^  so  as  to  make  it  agree  with  the  judgment(y)    In 
a  case  in  the  King's  Bench,  the  defendant,  whose  real  name  was  MaU' 
rice  Jacob  HertZy  was  sued  by  the  name  of  Moses  Isaac  Hertz,    He  plea- 
ded  this  nnsnomer  in  abatement,  and  the  court  ordered  the  writ  to  be 
amended,  so  as  to  be  in  the  right  name,  though  the  counsel  insisted,  that 
this  would  do  away  all  pleas  of  misnomer,  and  in  the  argument  of  that 
cause,  the  cases,  as  to  amending  mistakes  in  names,  are  very  fully  cited 
by  the  attorney  general  and  Marrtf(U.{z)    Where  there  is  a  non-joinder 
of  defendants  in  the  summons,   dec.  which  is  pleaded  in  abatement, 
this  cannot  be  amended  by  adding  a  name,  (a)     As  to  the  jury  pro 
cess,  or  venire,  if  it  be  of  the  proper  place,  the  proper  action,  and 
between  the  proper  parties,  all  other  faults  may  be  amended. (&)    And 
a  wrong  christian  name  or  surname,  in  the  panel,  may  be  amend* 
ed,  if  proved  to  be  the  man  intended.(c)    A  direction  of  the  venire 
to  an  improper  officer,  if  the  venire  be  executed  by  the  proper  officer, 
will  be  aided  after  verdict,  ((f)    And  the  supreme  court  have  laid  down 
the  general  rule,  that  irregularities  in  the  contents  or  in  the  execution  of 
jury  process,  are  amendable.(e)    The  execution  may  be  amended  by  al« 
tering  the  sum,  so  as  to  make  it  agree  with  the  judgment.  (/)     So,  the 
return  of  an  officer  to  an  execution,  may  be  amended,  according  to  the 
€BiCi.{g)    An  execution  burnt,  or  otherwise  destroyed  by  accident,  may 
be  supplied  by  a  new  one.(A)    An  execution  tested  after  the  plaintiff's 
death,  may  be  amended,  (t)    So,  it  may  be  amended,  by  adding  the 
name  of  a  plaintiff,  and  correcting  the  name  of  the  place  at  which  it  was 
issued.(j')    But  it  can,  in  no  case,  be  amended  after  it  has  been  execu- 
ted. (1) 

Amendment  of  pleadings. — Something  was  said  on  this  subject,  ante, 
923,  4, 089,  990.  Yid.  also  15  Wen.  542.  A  clerical  mistake,  by  which 
the  cause  of  action  is  laid  after  the  commencement  of  the  suit,  may  be 
Emended.(i)  So  may  a  defect  in  misdescribing  notes^  in  a  declaration 
in  trover.(/)     (Amendment  granted  upon  terms,  it  appearing  that  the  de- 


(y)  Barnes,  10.  (g)  5  John.  163.    Vid.  Dalt.  Sh'ff,  c. 

{z)  3  Maule  &  Selw.  460.  41,  and  cases  there  cited. 


a)  8  Cowen,  122.     Vid.  1  Wen.  71.  (h)  3  John.  448. 

(b)  Bac.  Ab.  tit.  Amendment,  (D)  4.  (i)  1  Cowen,  33. 
Vid.  4  Cowen,  650.  (j)  Id.  413.    Vid. 

(c)  Id.  and  cases  there  cited,  n.  (b)  (1)  6  Wen.  276. 

(d)  Id.    13  John.  227.  (k)  2  Cowen,  516. 
(s)  Per  Kent,  C.  J.  1  Caines,  587.  U)  7  id.  617. 
(/)  6  John.  89.    8  Caines,  98.    Vid. 

13  Wen.  29. 
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fendant's  reliance  upon  the  variance  had  caused  a  want  of  preparation 
for  trial.)  (m)  A  declaration  in  an  action  of  assumpsit,  for  money  had  and 
received,  brought  by  executors,  counting  upon  promises  to  the  testator, 
was  held  to  be  amendable  after  trial,  by  permitting  the  plaintiffs  to  allege 
the  promises  to  have  been  made  to  them  as  executors,  special  circum- 
stances appearing  to  warrant  it.(n)  The  defendant  may  amend,  by  ad- 
ding a  plea  after  issue  joined,  upon  terms  ;(o)  or  by  giving  notice  of 
special  matter  ;{p)  but  he  cannot  amend  by  adding  a  plea  of  the  statute 
of  limitations.  (7)  Where  a  plain tifl*  went  to  trial  without  interposing  a 
replication  to  the  defendant's  plea,  this  was  allowed  to  be  amended  after 
verdict,  (r) 

Amendment  of  verdict  and  judgment — If  the  justice  make  a  mistake 
in  entering  the  verdict,  he  may  correct  his  entry,  by  making  it  agree  with 
the  real  verdict ;  as  if  he  mistake  the  amount ;  or,  where  the  verdict  is 
for  the  plaintiff  on  one  count,  and  for  the  defendant  on  another,  and  the 
justice  enters  for  the  plaintiff  or  defendant  generally ;  and  so  in  like 
cases.  (5)  In  courts  of  record,  the  final  judgment  may  be  amended,  in 
respect  to  a  mere  miscast  in  the  amount  of  damages  or  costs  ;(Q  but  in 
a  recent  case,  where  a  justice,  after  having  entered  in  his  docket,  the 
amount  for  which  he  had  rendered  judgment,  and'  informed  the  parties, 
it  was  held^that  he  had  no  power  to  reduce  the  amount^  on  discovering 
that  he  had  made  a  mistake  in  adding  up  the  several  items  which  he  con- 
sidered the  plaintiff  entitled  to  recover.(tf) 
I 

(m)  And  vid.  10  Wen,  604.  («)  Vid.  Bac.  Abr.  tit  AmendmeDt, 

(n)  20  id.  668.  (D)  5,  and  (he  casei  there  cited.     Vid. 

(0)  15  Wen.  557.  also  8  Cowen,  623.    12  Wen.  215.    But 

(p)  4  Cowen,  555.  vid  19  id.  627. 

(q)  I  Wen.  302.  (t)  3  Buls.  114.    Tid.  18  Wen.  55& 

(r)  4  Cowen,  394,  395,  note  (a).  (ti)  18  Wen.  558.    Ante,  1022. 
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APPENDIX 


Thb  following  acts  of  the  legislature  were  passed  since  a  greater  part 
of  the  foregoing  work  to  which  they  relate,  had  gone  to  press.  I  there- 
fore insert  them  here,  with  the  pages  containing  the  heads  to  which  they 
belong.  It  will  be  seen,  that  the  first,  is  a  mere  extension  of  the  jus- 
tice's jurisdiction  to  one  hnndred  dollars.  It  went  into  efiect  on  the  14th 
of  July,  1840. 

An  act  concerning  justice^  courts,  (Yid.  Sess.  Laws  of  1840,  p.  265, 6, 7.) 

[Passed  May  14, 1840.] 

§  1.  Sections  second  and  third,  of  article  first,  of  title  fourth,  of  chap- 
ter second,  of  part  third  of  the  revised  statutes,  (vid.  2  R.  S.  158,)  are 
hereby  amended  so  as  to  read  as  follows  : 

§  2.  Every  such  justice  shall  have  jurisdiction  over,  and  cognizance 

of,  the  following  actions  and  proceedings : 

1.  Actions  of  debt,  covenant  and  assumpsit,  wherein  the  debt  or 
balance  due,  or  the  damages  claimed,  shall  not  exceed  one  hundred 
dollars.     Vid,  ante^  29. 

2.  Actions  of  trespass  and  trespass  on  the  case,  for  injuries  to 
persons  or  to  personal  or  real  property,  wherein  the  damages  claim- 
ed, shall  not  exceed  one  hundred  dollars.     Vid,  ante^  29. 

3.  All  actions  for  any  penalty,  not  exceeding  one  hundred  dollars, 
given  by  any  statute.     Vid.  ante,  27. 

4.  All  actions  commenced  by  attachment  of  property,  as  herein- 
after provided,  wherein  the  debt  or  damages  claimed,  shall  not  ex 
ceed  one  hundred  dollars,  and  to  take  and  enter  judgment  on  the 
confession  of  a  defendant,  where  the  amount  confessed  shall  not  ex- 
ceed two  hundred  and  fifty  dollars. 

§  3.  When  there  shall  be  a  bond  with  a  penalty  exceeding  one  hun- 
dred dollars,  with  condition  ^for  the  payment  of  a  sum  of  money,  not 
exceeding  one  hundred  dollars,  or  for  the  payment  of  several  sums  of 

t40 
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money  by  instalments,  the  aggregate  of  \?hich  instalments  shall  not 
exceed  one  hundred  dollars,  an  action  of  covenant  may  be  maintained 
on  such  condition  in  a  justice's  court,  and  a  recovery  for  either  of  such 
instalments  shall  not  bar  a  subsequent  suit  for  the  other  instalments  or 
either  of  them.     Vid,  ante,  30. 

§  2.  Section  two  hundred  and  ninety  three,  of  title  four,  of  chapter 
second,  of  part  third  of  the  revised  statutes,  (Vid.  2  R.  S.  202,)  is  hereby 
amended  so  as  to  read  as  follows : 

§  293.  In  addition  to  the  cases  in  which  suits  may  now  be  commen- 
ced before  justices  of  the  peace  by  attachment,  any  suit  for  the  recov- 
ery of  any  debt  or  damages  arising  upon  any  contract,  express  or  im- 
plied, or  upon  any  judgment  for  one  hundred  dollars  or  less,  may  be  so 
commenced  whenever  it  shall  satisfactorily  appear  to  such  justice,  that 
the  defendant  is  about  to  remove  from  the  county  any  of  his  property 
with  intent  to  defraud  his  creditors,  or  has  assigned,  disposed  of,  secre* 
ted,  or  is  about  to  assign,  dispose  of  or  secrete  any  of  his  property 
with  the  like  intent,  whether  such  defendant  be  a  resident  of  this  state 
or  not.     Vid.  ante,  472,  482,  488. 

§  3.  Sections  fifty  two,  fifty  three  and  fifty  eight,  of  said  article 
fourth,  title  fourth,  chapter  second,  of  the  third  part  of  the  revised  stat- 
utes, (Vid.  2  R.  S.  166,  167,  168,)  are  hereby  amended  so  as  to  read  as 
follows : 

§  52.  Ifthe  amount  of  the  set-ofTduly  established,  be  equal  to  the  plain- 
tiflPs  debt,  judgment  shall  be  entered  for  the  defendant  with  costs ;  if 
it  be  less  than  the  plaintiff's  debt,  the  plaintiff  shall  have  judgment  for 
the  residue  only,  with  costs ;  if  it  be  more  than  the  plaintiff's  debt,  and 
the  balance  found  due  to  the  defendant  from  the  plaintiff  in  the  action, 
be  one  hundred  dollars  or  under,  judgment  shall  be  rendered  for  the 
defendant,  for  the  amount  thereof  with  costs,  and  execution  shall  be 
awarded,  as  upon  a  judgment  in  a  suit  brought  by  him ;  but  no  such 
judgment  shall  be  rendered  against  the  plaintiff,  when  the  contract^ 
which  is  the  subject  of  the  suit,  shall  have  been  assigned  before  the 
commencement  of  such  suit,  nor  for  any  balance  due  from  any  other 
person  than  the  plaintiff  in  the  action.     Vid.  ante,  745. 

§  53.  If  the  b  alance  found  due  the  defendant,  exceeds  one  hundred 
dollars,  the  court  shall  set  off  so  much  of  the  defendant's  demand 
against  the  plaintiff's  debt  as  will  be  sufficient  to  satisfy  it,  if  required 
to  do  so  by  the  defendant,  and  shall  render  judgment  for  the  defendant 
for  his  costs ;  but  if  the  defendant  shall  not  require  such  set-off,  the 
justice  shall  enter  judgment  of  discontinuance  for  the  defendant  with 
costs,  and  the  defendant  may  thereafter  sue  for  and  recover  his  de- 
mand in  any  court  having  cognizance  thereof.     Vid.  ante^  745,  % 
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§  58.  But  the  last  preceding  section  shall  not  extend  to  the  following 
cases: 

1.  When  the  set  off  shall  be  one  hundred  dollars  more  than  the 
judgment  which  the  plaintiff  shall  have  recovered. 

2.  When  the  set-off  consisted  of  a  judgment  in  favor  of  the  de- 
fendant, or  belonging  to  him,  rendered  before  the  commencement 
of  the  suit  in  which  the  same  might  have  been  set  off. 

3.  When  a  set-off  shall  have  been  claimed  by  him,  and  a  balance 
exceeding  one  hundred  dollars  shall  have  been  found  in  his  favor, 
the  defendant  may  maintain  an  action  for  such  part  of  his  demand 
as  was  not  allowed  to  him  as  a  set-off. 

4.  "Wlien  the  suit  was  commenced  by  attachment,  and  the  defen- 
dant did  not  appear  in  the  suit. 

5.  Claims  for  unliquidated  damages  which  could  not  be  set  off  on 
the  trial  of  the  cause  according  to  the  preceding  provisions. 

6.  Claims  in  suit  in  any  other  court,  at  the  time  of  the  commence- 
ment of  the  action  before  the  justice's  court.     Vid.  ante^  749. 


The  following  act  took  effect  immediately  upon  its  passage. 

Jin  act  to  abolish  the  office  of  commissioners  of  deeds,  ^.  and  to  devolve 
their  powers  and  duties  on  justices  of  the  peace.  (Vid.  Sess.  Laws  of 
1840,  p.  187,  8.) 

[Paased  May  7, 1840.] 

§  L  The  office  of  commissioner  of  deeds  is  hereby  abolished  in  the 
several  towns  of  this  state ;  and  all  the  powers  and  duties  of  such  com- 
missioners (1)  shall  hereafter  be  executed  by  the  justices  of  the  peace  in 
said  towns  respectively ;  but  the  several  commissioners  now  in  office 
may  continue  to  excute  the  duties  of  said  office  till  the  expiration  of 
the  term  for  which  they' were  respectively  appointed,  and  no  longer. 
Vid.  ante,  429,  30,  31,  930. 


(1)  The  powers  and  duties  of  commissioDers  of  deeds  as  conferred  by  the  revised 
statutes,  vid.  2  R.  S.  211,  §  41 ;  id.  213,  §  50  ;  id.  325,  §  74,  are,  to  take  the  proof  and 
acknowledgment  of  conveyances  of  real  estate,  and  of  every  written  instrument,  ex- 
cept promissory  notes  and  bills  of  exchange  and  last  wills  and  testaments ',  and  to 
take  the  discharge  of  mortgages ;  to  take  the  acknowledgment  of  bail  in  actions  in  the 
supreme  court,  and  in  the  common  pleas  of  the  county  for  which  they  are  appoint- 
ed ;  to  take  the  acknowledgment  of  satisfaction  of  judgments  in  the  supreme  court, 
and  court  of  common  pleas  of  their  county ;  and  to  take  oaths  and  affidavits  in  any 
cause  or  proceeding,  (except  oaths  to  jurors  and  witnesses  in  the  trial  of  a  cause, 
oaths  of  office,  and  such  other  oaths  as  are  required  to  be  taken  before  particular 
officers.) 
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$  2.  It  shall  not  be  lawful  for  the  said  justices  of  the  peace  to  take  or 
receive^  for  the  acknowledgment  or  proof  of  deeds,  any  further  or  high- 
er fees  than  the  following,  viz : 

For  taking  the  proof  or  acknowledgment  of  a  deed,  and  drawing  and 
signing  the  certificate,  for  one  person,  twenty-five  cents :  For  each  addi* 
tional  person  having  executed  the  same  deed,  twelve  and  a  half  cents : 
For  swearing  each  witness,  six  cents. 


A  few  of  the  following  cases  were  omitted^  by  mistake,  in  the  prece- 
ding volume,  but  have  mostly  been  reported  since  that  part  of  the  work, 
to  which  they  relate,  had  gone  to  press.  I  therefore  give  them  here, 
with  the  pages  containing  the  heads  to  which  they  belong. 

Ante,  pp.  47,  244,  5.  A  guaranty  of  a  debt  in  the  form  of  an  endorK' 
ment  of  a  promissory  note,  is  obligatory  upon  the  guarantor ;  and 
in  case  of  non-payment  by  the  debtor,  the  guarantor  is  liable  for  the 
whole  amount  of  the  debt,  and  not  merely  for  the  sum  received  by 
him,  with  the  interest  thereof.  21  Wen.  588.  A  promise  or  obli- 
gation cannot  be  defeated  in  whole  or  in  part,  on  the  ground  of  the 
inadequacy  of  the  compensation  received  for  the  obligation  incur- 
red. The  slightest  consideration  is  sufiicient  to  support  the  roost 
onerous  obligation.  The  meaning  of  the  rule  that  you  may  impeach 
the  consideration,  is  only,  that  you  may  show  jfraut/,  mistake  or  ttte- 
gality  in  its  concoction,  or  non-performance  of  the  stipulations  of  the 
agreement  on  the  part  of  the  promisee.    Id. 

Ante^  p.  48.  The  release  of  a  lien  obtained  by  the  levy  of  an  attach- 
ment, is  a  good  consideration  for  the  prohiise  of  a  third  person  to 
pay  the  debt  of  the  defendant  in  the  process.  20  Wen.  184.  Ao 
agreement  io  forbear  to  sue  a  debtor,  is  a  good  consideration  for  the 
promise  of  a  third  person  to  pay  the  debt ;  but  to  render  the  prom- 
ise obligatory,  it  should  be  in  writing.    Id.  201. 

Ante^  p.  49.  Where  a  contract  was  made  between  a  miller  and  other 
persons,  for  the  manufacture  of  wheat  into  flour,  he  engaging,  on  his 
part,  for  every  four  bushels  and  fifty-five  pounds  of  wheat  received, 
to  deliver  one  barrel  of  superfine  flour,  and  there  was  no  stipulatioD 
that  the  wheat  delivered  should  be  kept  separate  from  other  grain. 
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or  that  the  identical  wheat  should  be  returned  in  the  form  of  flour ; 
it  was  held,  that  the  transaction  between  the  parties  constituted  a 
sah^  and  not  a  haHmenU  and  that  the  owners  of  the  wheat  could  not 
maintain  an  action  for  the  conversion  of  the  flour  manufactured  from 
the  wheat    21  Wen.  83. 

Ante^pp.  50,  51.  Where  a  contract  is  made  for  the  sale  of  an  article  of 
merchandize  at  a  stipulated  price,  although  the  contract  be  void,  un- 
der the  statute  of  frauds,  the  price  agreed  upon  may  be  recovered, 
if  the  article  be  subsequently  delivered  and  accepted.  A  mbse- 
quent  acceptance^  in  whole  or  in  part,  renders  the  contract  valid  ; 
though  it  seems  it  is  not  so,  as  to  the  payment  of  earnest  money — 
that  must  be  paid  at  the  time  of  making  the  contract    20  Wen.  61. 

Ante,  p.  56.  Stage-coach  proprietors  are  answerable  as  common  car- 
riers, for  the  baggage  of  passengers ;  they  are  regarded  as  insurers, 
and  must  answer  for  any  loss  not  occasioned  by  inevitable  accident 
and  the  public  enemies.  The  fact  that  the  owner  is  present,  or 
sends  his  servant  to  look  after  the  property,  does  not  alter  the  case, 
where  there  is  no  fraud  on  the  part  of  the  owner.  19  Wen.  234. 
Stage-coach  proprietors,  and  other  common  carriers,  cannot  restrict 
their  common  law  liability,  by  a  general  notice  that  the  "  baggage 
of  passengers  is  at  the  risk  of  the  owners J^  If  a  carrier  can  restrict 
his  common  law  liability,  it  can  only  be  by  an  express  contract ;  as  a 
contract  cannot  be  implied  or  inferred  from  a  general  notice,  though 
brought  home  to  the  knowlege  of  the  owner  of  the  property.  Id. 
Yid.  also  21  Wen.  153.  Id.  354.  Common  carriers,  who  carry 
passengers  and  their  baggage  as  well  as  merchandize,  are  answera- 
ble under  their  common  law  liability  for  the  baggage  of  passengers 
left  at  their  ofiices  in  charge  of  their  agents,  with  the  intention  of 
proceeding  with  the  same  in  the  next  train  of  cars,  steam-boats,  or 
other  conveyances  departing  from  the  place  where  the  baggage  is 
deposited.    Id. 

Ante^p,  59.  A  common  carrier  remains  liable  until  the  actual  delivery 
of  goods  to  the  consignee ;  or  if  the  course  of  business  be  such 
that  delivery  need  not  be  made  to  the  consignee,  his  liability 
continues  until  notice  of  the  arrival  of  the  goods  be  given.  The 
carrier  may,  however,  show  that  the  uniform  custom  is  to  leave 
goods  without  notice.  17  Wen.  305.  An  inn-keeper  is  responsible 
for  the  safe  keeping  of  a  load  of  goods  belonging  to  a  traveller  who 
stops  at  his  inn  for  the  night,  if  the  carriage  containing  the  goods 
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be  deposited  in  a  place  designated  by  the  servant  of  the  inn-keeper, 
although  such  place  be  an  open,  unenclosed  space,  near  the  public 
highway.  21  Wen.  282.  In  an  action  against  the  owners  of  a 
steam-boat,  as  common  carriers,  where  the  boat  stranded  in  entering 
a  harbor  in  the  night  time,  in  consequence  of  the  master  mistaking  a 
light  upon  a  stranded  vessel  for  a  light  usually  exhibited  by  the 
keeper  of  the  beacon  light,  by  means  whereof  the  plaintiff  sustained 
damage  in  the  loss  of  goods  on  board  the  vessel ;  it  was  held,  that 
nothing  will  excuse  the  common  carrier,  except  the  two  ordinary 
cases,  viz.  inevitable  accident  without  the  intervention  of  man,  and  the 
acts  of  public  enemies ;  that  neither  of  the  exceptions  existed  in  this 
case ;  and  that  proof  of  the  utmost  vigilance  and  care,  on  the  part 
of  the  master,  was  irrelevant  and  inadmissible  as  a  defence  to  the 
action.  21  Wen.  190.  The  rule  of  law  is  the  same  in  respect  to 
a  carrier  by  water,  as  to  a  carrier  by  land ;  nor  is  there  any  dis- 
tinction whether  the  navigation  be  upon  the  ordinary  rivers,  or  the 
great  rivers  and  lakes,  or  inland  seas  of  this  country,  except  so  far 
as  the  exceptions  in  favor  of  the  carrier  are  extended  to  the  perils 
or  dangers  of  the  rivers  or  lakes  by  the  special  terms  of  the  con- 
tract contained  in  the  charter-party  or  bill  of  lading.  Id.  Vid.  also 
19  id.  329. 

Ante,  p.  61.  Where  a  debtor  admits,  to  a  third  person,  an  existing  bal- 
ance due  from  him  on  a  bond  or  other  chose  in  action,  and,  apon 
the  strength  of  such  admission,  such  person  lakes  an  assignment  of 
the  instrument,  the  debtor,  in  a  suit  subsequently  brought  for  the 
recovery  of  such  balance,  is  estopped  from  showing  a  claim  against 
the  original  creditor,  for  the  purpose  of  reducing  the  amount  of 
the  recovery,  although  the  assignment  was  taken  for  a  precedent 
debt.     21  Wen.  94.    Vid.  id.  172. 

Ante,  p.  81 .  Where  parties  enter  into  a  contract  under  seal,  in  their  iiult- 
vidual  characters,  not  describing  themselves  as  trustees,  agents,  or  a 
committee,  they  are  personally  responsible,  although  they  in  fact  con- 
tract as  a  committee,  in  anticipation  of  the  incorporation  of  a  litera- 
ry institution.  Parol  proof  is  not  admissible,  in  such  case,  to  show 
that  it  was  not  intended  they  should  be  personally  liable.  21 
Wen.  101. 

Ante,  p.  83.  Where  a  quantity  of  butter  was  put  into  the  bands  of  an 
agent,  who  was  proceeding  to  the  city  of  New- York  to  sell,  with  di- 
rections to  do  the  best  he  could  with  it;  to  do  as  well  with  it  as  if  it 
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vHis  his  own ;  and  the  agent  after  endeavoring  in  vain  to  dispose  of 
it  in  New- York  at  a  fair  price,  sent  it,  together  with  his  own^  to  a 
southern  market,  it  was  held,  that  the  question  whether  this  was  or 
was  not  an  excess  of  the  agent's  authority  was  a  question  for  the  jury 
to  decide,  upon  evidence  as  to  the  usual  course  of  business  in  rela- 
tion to  such  matters.  21  Wen.  610.  Ordinarily,  an  action  of  tro- 
ver will  not  lie  by  a  principal  against  his  agent,  unless  it  appear  that 
4he  agent  has  converted  the  property  of  his  principal  to  his  own  use, 
or  disposed  of  it  contrary  to  his  instructions ;  there  must  be  some 
act  of  the  agent ;  a  mere  omission  of  duty^  is  not  enough,  though  the 
property  be  lost  in  consequence  of  the  neglect.  Nor  will  trover  lie 
where  the  agent,  though  wanting  in  good  faith,  has  acted  within  the 
general  scope  of  his  powers.    Id. 

Ante^  pp.  86,  87,  90.  Where  three  persons  ran  a  line  of  stage  coaches 
from  Vtica  to  Rochester,  the  route  being  divided  between  them  into 
three  sections,  the  occupant  of  each  furnishing  his  own  carriages, 
horses,  and  drivers,  and  paying  the  expenses  of  his  own  section,  but 
the  money  received  as  fare  was  divided  among  the  parties  in  propor- 
tion to  the  length  of  each  one's  route  ;  it  was  held,  that  they  were 
jointly  liable,  as  co-partners,  to  a  third  person,  for  an  injury  sustain- 
ed by  being  thrown  from  a  wagon  which  came  in  collision  with  the 
coach  of  one  of  them,  through  the  negligence  of  his  driver.  18  Wen. 
175.  It  seems,  that  a  party  connected  with  a  partnership,  who  re- 
ceives a  compensation  for  his  services,  graduated  by  the  profits  of 
the  business,  is  not  a  partner  even  as  to  third  persons.  Id.  Yid. 
also  19  id.  329.  In  case  of  the  dissolution  of  a  co-partnership,  ac- 
tual notice  of  the  dissolution  must  be  brought  home  to  persons  with 
whom  the  firm  has  had  dealings,  to  protect,  as  to  such  persons,  one 
partner  from  the  acts  of  another,  after  dissolution.  22  Wen.  182. 
As  to  what  amounts  to  actual  notice,  vid.  id.  It  seems,  that  the  ac- 
ceptance of  a  note  from  one  of  several  partners,  for  a  debt  due  from 
^  the  firm,  in  lieu  of  the  firm  note  previously  given,  will  not  discharge 
the  other  partners,  unless  there  be  evidence  that  such  was  the  in- 
tent of  the  transaction ;  and  that,  the  new  note  remaining  unpaid, 
the  creditor  may  recover  his  debt  under  the  common  counts,  in  an 
action  against  all  the  members  of  the  firm.    Id. 

Ante,  jp.  90.    All  the  partners  of  a  firm  are  bound  by  a  note  made  by 
one  of  the  partners  in  the  name  of  the  firm,/or  his  individual  bene- 
fit, even  though  it  beTraudulently  put  into  circulation  as  it  respects 
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himself,  if  the  note,  before  maturity,  comes  into  the  bands  of  a  bona 
fde  bolder.    20  Wen.  251. 

Ante,  p.  91.  Although  one  partner  cannot  bind  his  co-partner  by  seaU 
where  the  effect  of  the  instrument  thus  executed  is  to  charge  the 
firm,  yet  he  may,  by  an  instrument  under  seal,  authorize  a  third  per- 
son to  discharge  a  debt  due  to  the  firm.    20  Wen.  251. 

Ante,  p.  93.  Genercd  reputation  of  a  partnership,  standing  alone,  and 
not  offered  in  corroboration  of  facts  and  circumstances,  is  not 
enough  to  prove  the  existence  of  a  partnership ;  and  it  is  doubtfiil 
whether  proof  of  general  reputation  is  admissible,  even  as  auxiliary 
evidence.  20  Wen.  81.  The  judgment  of  the  supreme  court  in 
this  case  was  reversed  by  the  court  for  the  correction  of  errors,  but 
upon  a  different  point.  The  chancellor  in  his  opinion  concurs  with 
the  supreme  court,  and  Mr.  Senator  Edwards  dissents,  in  regard  to 
the  rule  above  laid  down,  which  was  incidentally  discussed.  Yid. 
22  Wen.  264. 

Ante,  p.  104.  Where  goods  are  to  be  paid  for  in  a  note  or  bill,  the  ven- 
dor cannot  recover  on  the  common  count  for  goods  sold,  &c.  until 
the  credit  Jias  expired ;  but  he  may  proceed  immediately,  for  a 
breach  of  the  special  agreement.    21  Wen.  175.    Yid.  id.  90. 

Ante,  p.  127.  Where  a  contract  was  made  for  the  sale  and  delivery  of 
oats,  and  the  parties,  upon  a  mistaken  state  of  facts,  estimated  the 
quantity  at  a  certain  number  of  bushels,  for  which  the  stipulated 
price  was  paid ;  it  was  held  that  the  purchaser  might  recover  back 
money  paid  for  the  difference  between  the  estimated  and  real  quan- 
tity ;  and  that,  notwithstanding  he  had  agreed  to  take  the  oats  at 
the  estimated  quantity,  hit  or  miss.    20  Wen.  174. 

Ante,  p.  165.  It  is  said  at  this  page,  that  an  infant  cannot  be  a  party  to 
a  bill  or  note,  his  engagement  being  void.  The  rule  is  otherwise : 
his  bill  or  note  is  merely  voidable,    Yid.  ante,  265,  703,  &;c 

Ante,  pp.  169,  127.  Where  one  of  the  makers  of  a  note,  on  its  being 
presented  to  him  by  a  person  about  to  take  a  transfer  of  it,  acknowl- 
edges himself  to  be  holden  for  its  payment,  and  the  note  is  pur- 
chased for  value,  and  the  on6  who  made  the  acknowledgment  sub- 
sequently makes  a  payment  upon  it,  he  cannot  afterwards  sue  to  re* 
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cover  back  the  money  thus  paid,  although  he  shows  that  he  signed 
the  note  as  surety^  that  it  was  paid  by  his  principal,  and  that  it  was 
over  due  when  transferred,  and  that  he  made  the  acknowledgment 
in  ignorance  of  the  payment  by  the  principal.    21  Wen,  172. 

Ante,  p.  170.  Where  an  absolute  guaranty  is  endorsed  upon  a  note  pay- 
able to  A.  B.  or  bearer,  at  the  time  the  note  is  made,  and  the  note 
and  guaranty  are  transferred  by  the  payee,  the  assignee  may  main- 
tain an  action  in  his  own  name^  against  the  guarantor,  without  show- 
ing demand  and  notice.  Otherwise,  it  seems,  where  the  endorse- 
ment is  in  blank.  19  Wen.  202.  Vid.  also  21  id.  588,  as  to  the 
liability  of  the  guarantor.  Where  a  note  is  transferred  by  the 
payee,  who  agrees  to  repay  the  sum  paid  for  the  note  by  the  trans- 
feree, in  case  the  note  cannot  be  collected  of  the  maker  by  due 
course  of  law,  and  further  agrees,  in  such  case,  to  pay  the  costs  of  a 
suit  instituted  to  collect  it,  it  is  no  excuse  for  a  neglect  to  attempt 
the  collection,  that  the  maker  of  the  note  was  insolvent.  21  Wen. 
255. 

Ante,  p.  182.  The  holder  of  negotiable  paper  may  bring  an  action  on  it 
in  the  name  of  a  person  having  no  interest  in  it ;  and  it  is  no  de- 
fence that  the  suit  is  brought  without  the  knowledge,  assent  or  au- 
thority of  the  nominal  plaintiff.     15  Wen.  640. 

Ante,  p.  194.  An  action  does  not  lie  on  a  bank  check  against  the  drawer^ 
until  after  notice  of  presentment  and  non-payment.  21  Wen.  372. 
Vid.  this  case  at  large,  as  to  the  degree  of  diligence  necessary  on 
the  part  of  the  holder,  in  making  presentment  of  a  check,  and  giving 
notice  of  non-payment,  and  also  as  to  the  distinction  between  bank 
checks  and  bills  of  exchange.  Vid.  also  20  Wen.  192,  which  con- 
tains much  useful  doctrine  in  regard  to  the  law  applicable  to  checks. 

Ante,  p.  197.  To  charge  the  endorser  q{  sl  post-dated  bank  check,  fallmg 
due  on  Sunday,  {the  day  of  its  date,)  presentment  for  payment  must 
be  made  on  the  next  day,  and  notice  of  non-payment  given  to  the 
endorser ;  presentment  on  Saturday,  the  day  preceding  its  maturity, 
is  a  nullity,  and  discharges  the  endorser.  20  Wen.  205.  Where 
the  day  of  performance  of  contracts,  other  than  instruments  upon 
which  days  of  grace  are  allowed,  falls  on  Sunday,  that  day  is  not 
counted ;  and  compliance  with  the  stipulations  of  the  contract  on 
the  next  day,  is  deemed  in  law  a  performance.    Id. 
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Ante,  p.  198.  A  bill  of  exchange  imports  that  a  debt  is  due  from  the 
drawee  to  the  drawer,  which  is  assigned  to  the  payee  of  the  bill ; 
and  if  the  drawee  accept  it,  this  is  an  acknowledgment  on  his  part, 
that  he  has  funds  of  the  drawer  in  his  hands,  to  the  amount  of  the 
bill.  When  the  bill  is  paid  and  taken  up  by  the  drawee,  it  ceases 
to  be  obligatory  upon  any  of  the  parties.  The  presumption  that  the 
drawee  has  funds  of  the  drawer,  may,  however,  be  rebutted.  The 
drawee  may  show  that  he  accepted  and  paid  the  bill  for  the  accom- 
modation of  the  drawer ;  and  then,  in  the  absence  of  any  express 
stipulation,  the  law  will  imply  an  undertaking  on  the  part  of  the 
drawer  to  indemnify  the  drawee,  who,  on  this  implied  obligtttianj 
may  have  an  action  against  the  drawer ;  but  not  on  the  bill,  21 
Wen.  502.  Where  a  third  party  subscribes  bis  name  under  that  of 
the  drawer  of  a  bill,  adding  the  word  surety,  to  his  signature,  the 
undertaking  of  such  third  party  is  with  the  payee  or  subsequent  hol- 
der, that  the  bill  shall  be  accepted  and  paid  ;  but  he  incurs  no  obli* 
gation  to  the  drawee.    Id. 

Ante,  p.  204.  Notice  of  protest  sent  by  mail  to  the  town  where  the  par- 
ty resides,  is  sufficient,  although  there  be  several  post-offices  in  the 
same  town,  unless  it  appear  that  the  holder  knew  that  it  should  be 
directed  in  a  different  manner;  or  now,  by  statute,  (Sess.  Laws 
of  1635,  p.  152,)  unless  the  party,  when  affixing  his  signature  to  a 
bill  or  note,  specifies  thereon  the  post-office  to  which  notice  must  be 
addressed.  21  Wen.  10.  Where  the  sum  specified  in  a  notice  of 
protest  varies  from  the  true  sum,  it  is  for  a  jury  to  say,  whether  a 
party  has  or  has  not  been  misled.    Id. 

Ante,  p.  206.  An  agent  receiving  for  collection,  before  maturity,  a  bill 
payable  on  a  particular  day  after  date,  is  held  to  strict  vigilance  in 
making  presentment  for  acceptance ;  and  if  chargeable  with  negli- 
gence, is  subject  to  the  payment  of  all  damages  sustained  by  the 
owner ;  bat  the  agent  may  show  circumstances  tending  to  mitigate 
damages,  or  to  reduce  the  recovery  to  a  nominal  amount  20 
Wen.  321. 

Ante,  p.  212.  Where  there  are  three  consecutive  endorsers  to  a  prom- 
issory note,  the  releasehj  the  plaintiff  of  the  ^r^/  endorser,  operates 
as  a  release  of  the  others.    21  Wen.  108. 
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Ante,p,  217.  It  is  said  at  this  page,  that  if  a  surety  to  a  note  request 
the  creditor  to  sue  the  principal,  and  informs  him  that  he  does  not 
wish  to  stand  as  surety  any  longer,  and  the  creditor  delays  to  sue, 
till  the  principal  becomes  insolvent,  the  surety  is  not  thereby  discharge 
ed.  This  is  the  law  in  most  of  the  states  except  our  own,  and  we 
inadvertently  omitted  to  notice  the  case  of  Warner  v.  Beardsley,  8 
Wen.  194,  which,  in  connection  with  the  cases  cited  and  commented 
upon  by  the  chancellor,  at  page  198,  &c.  establishes  a  contrary  doc- 
trine. However,  in  the  case  last  cited,  the  rule  is  laid  down  with 
this  qualification,  that  in  order  to  discharge  the  surely,  on  the  ground 
of  a  delay  to  prosecute  after  request  to  do  so,  it  must  appear  that 
the  principal  was  solvent  when  the  request  was  made,  within  the 
state^  and  that  the  creditor,  •without  any  reasonable  excuse^  neglected 
or  refused  to  proceed  until  the  principal  became  insolvent* 

Ante,  p.  242.  Contracts  in  restraint  of  trade,  which  totally  prohibit  the 
pursuit  of  an  occupation,  or  the  carrying  on  of  a  particular  business, 
€U  any  place  in  the  state,  are  void,  as  detrimental  to  one  party, 
without  being  beneficial  to  the  other,  and  also  as  injurious  to  the 
public,  let  the  consideration  moving  to  the  contract,  be  what  it  may ; 
but  contracts  for  a  limited  restraint,  as  that  a  man  will  not  exercise 
bis  trade  or  carry  on  business  in  a  particular  place,  or  within  reaS' 
onable  limits,  are  valid,  and  will  be  enforced  by  the  courts,  if  it  be 
shown  that  they  were  entered  into  for  good  reasons.  And  it  seems, 
that  it  is  not  enough  that  there  be  a  consideration  such  as  would  up- 
hold a  contract  in  which  the  public  have  no  interest ;  but  that  what- 
ever may  be  the  pecuniary  consideration,  it  must  appear,  in  addi- 
tion, that  there  was  some  good  reason  for  entering  into  the  contract, 
and  that  it  imposes  no  restraint  upon  one  party,  which  is  not  beneficial 
to  the  other.  What  are  good  reasons,  must  depend,  in  a  great  de- 
gree, upon  the  nature  of  the  trade  or  business  to  which  the  contract 
relates.  21  Wen.  157,  8.  Vid.  the  opinion  of  Bronson,  J.  at  lai^e. 
Vid.  also  id.  166. 

Ante,  p.  244,  5.  In  an  action  on  a  promissory  note,  given  in  pursuance 
of  a  covenant,  the  maker  cannot  impeach  the  consideration ;  but  if 
within  the  equity  of  the  statute  cited  ante,  p.  49,  268,  note  (1),  al- 
lowing the  consideration  of  a  sealed  instrument  to  be  enquired  into, 
the  maker  cannot  avail  himself  of  the  defence,  unless  he  has  plead- 
ed or  given  notice  of  it.  21  Wen.  626.  Where  a  party  obtains 
what  he  contracted  for,  he  cannot  avoid  his  contract  on  the  ground 
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that  what  he  received  was  valueless^  unless  be  shows  fraud  or  a 
misapprehension  in  respect  to  the  subject  matter  of  the  contract.  Id. 

AntCf  pp.  280,  2B2.  An  agreement  to  forbear  to  sue  a  debtor*  is  a 
good  consideration  for  the  promise  of  a  thii-d  j^erson  to  pay  the  debt; 
but  to  render  the  promise  obligatory,  it  must  be  in  writing.  20  Wen. 
201.  Whilst  the  debt  remains  a  subsisting  demand  against  the  or- 
iginal debtor,  the  promise  of  a  third  person  is  collateral,  and  must  be 
in  writing.  Id.  Vid.  the  opinion  of  Nelson,  C.  J.  at  pp.  203,  4, 
where  he  comments  upon  the  case  of  Farley  v.  Cleveland,  4  Cowen, 
432  ;  9  id.  639,  cited  ante,  p.  280. 

Ante,  p.  284.  An  auctioneer  who  sells  stolen  goods,  is  liable  to  the  owner^ 
in  an  action  of  trover,  notwithstanding  the  goods  were  sold,  and  the 
proceeds  paid  over  to  the  thief,  without  notice  of  the  felony.  The 
exception  of  sales  in  market  overt,  which  prevails  in  England,  is  not 
recognized  here.  20  Wen.  21.  Affirmed  in  the  court  of  errors,  22 
id.  285.  Where  g(X)ds  are  obtained  by  a  purchaser  by  making/ate 
representations  as  to  his  pecuniary  condition  and  ability  to  pay,  and 
by  suppressing  the  truth  in  those  respects,  the  vendor  may  rescined 
the  sale,  and,  after  demand  and  refusal,  bring  an  action  of  trover 
against  a  sheriff  who  has  levied  upon  the  goods  by  virtue  of  an  ex- 
ecution against  the  purchaser.     20  Wend.  167.     Vid.  ante,  p.  1066. 

Ante,  p.  295.  It  was  said  at  this  page  in  substance,  that  if  a  person 
having  a  lien  upon  goods  part  with  the  possession  of  them,  his  lien  is 
gone.  Such  is  the  general  rule,  especially  if  he  deliver  the  goods  to 
the  general  owner,  but  it  was  held  in  19  Wen.  431,  that  a  party 
having  a  lien  upon  goods  may  transfer  the  possession,  subject  to  the 
lien,  to  a  third  person,  who  may  lawfully  hold  the  property  until  the 
lien  is  discharged  ;  but  if  ilje  transferee  sell  the  goods,  the  owner  is 
remitted  to  his  original  rights,  freed  from  the  lien,  and  may  bring 
trover  against  the  transferee.     Trespass  is  not  the  proper  action. 

Ante,  p.  299.  It  seems  that  were  alien  upon  goods  exists,  and  the  party, 
when  demand  of  the  goods  is  made,  asserts  his  right  to  hold  as  pur* 
chaser,  and  not  on  account  of  the  lien,  that  he  cannot,  in  an  action 
brought  against  him,  protect  himself  under  the  lien.  20  Wen.  268. 
A  tender  of  charges  must  be  made  before  suit,  when  a  lien  exists, 
unless  the  goods  have  been  parted  with;  in  which  latter  case,  all 
that  can  be  claimed  by  the  defendant,  is  a  mitigation  of  damav^es  by 
way  (;f  deduction  or  recoupment     Id. 
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Ante,  p.  300.  Trover  may  be  maintained  by  one  tenant  in  common 
against  his  co-tenant,  where  the  latter  sells  the  whole  property  held 
in  common,  altlumgh  it  be  not  removed  beyond  the  reach  of  the  plain- 
tiff; he  may  take  possession  of  the  property  when  opportunity  of- 
fers, but  he  has  an  election  to  do  so,  or  to  bring  trover.  21  Wen.  72. 
Vid.  15  John.  179,  contra,  not  noticed  in  the  case  just  cited.  But 
vid.  also  15  Mass.  R.  82,  which  agrees  with  the  case  in  Wendell. 

Ante,p,  300.  In  trover  or  trespass,  if  goods  be  taken  by  a  stranger,  the 
speciaUproperty-man  may  recover  the  whale  value,  holding  the  bal- 
ance, beyond  his  own  interest,  in  trust  for  the  general  owner;  but  if 
the  suit  be  against  the  latter,  he  is  entitled  to  a  deduction  of  the 
value  of  his  interest.    21  Wen.  301. 

Ante,  p.  306.  Where  a  child  of  such  tender  age  as  not  to  possess  suffi- 
cient discretion  to  avoid  danger,  is  permitted  by  his  parents  to  be  in 
the  highway  without  any  one  to  guard  him,  and  is  there  run  over  by 
the  carriage  of  a  traveller  and  injured,  no  action  lies  against  the  trav- 
eller, unless  it  is  shown  that  the  injury  was  voluntary,  or  arose  from 
culpable  negligence  on  his  part.  In  an  action  for  such  injury,  if 
there  be  negligence  on  the  part  of  the  plaintiff,  there  cannot  be  a 
recovery ;  and  although  the  child,  by  reason  of  its  tender  age,  is  in- 
capable of  using  that  ordinary  care  which  is  required  of  a  discreet 
and  prudent  person,  the  want  of  such  care  on  the  part  of  the  par- 
ents or  guardians  of  the  child,  furnishes  the  same  answer  to  an  ac- 
tion by  the  child,  as  would  its  omission  on  the  part  of  the  plaintiff  in 
an  action  by  an  adult.  And  it  seems,  that  the  same  rule  would  ap- 
ply in  an  action  by  a  blind  or  deaf  man,  or  a  person  non  compos^ 
who,  under  similar  circumstances,  received  dn  injury  on  the  high- 
way. For  an  injury  to  a  child  of  the  most  tender  age,  an  action 
may  be  brought  in  the  name  of  the  child ;  but  the  better  opinion  is 
that,  in  this  state,  the  action  need  not,  necessarily,  be  in  the  name  of 
the  child;  it  may  be  in  the  name  of  his  parent  or  guardian.  21 
Wen.  615. 

Ante,  p.  308.  An  actiofj  on  the  case  does  not  lie  against  a  master  and 
servant  jointly,  for  a  wilful  injury  done  by  the  servant  while  driving 
the  master's  carriage,  if  such  carriage  be  not  employed  in  the  con* 
veyance  of  passengers,  (1  R.  S.  693,  §  6,)  and  the  master  be  not 
present  when  the  injury  occurs.  If  the  injury  be  occasioned  by  the 
negligence  or  want  of  skill  in  the  servant,  a  joint  action  lies  against 
the  master  and  servant.     The  doctrine  of  Judge  Reeve,  in  his  U'ea- 
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tise  on  domestic  relations,  which  extends  the  master's  liability  to 
wilful  injuries  of  the  servant,  denied.     19  Wen.  343. 

Ante,  p.  315.  Although,  by  the  terms  of  a  contract,  an  article  agreed 
to  be  delivered  is  to  be  of  a  merchantable  quality,  still,  if  an  inferior 
article  be  delivered  and  accepted,  the  purchaser,  when  called  on  for 
payment,  is  not  entitled  to  a  reduction  from  the  contract  price,  on 
the  ground  of  the  inferior  quality  of  the  article  ;  he  must  refuse  to 
accept  it,  or,  if  its  inferiority  be  subsequently  discovered,  he  must 
return  it,  or  require  the  purchaser  to  take  it  back.    20  Wen.  61. 

Ante,  p.  339.  Where  a  magistrate,  on  complaint  of  a  violation  of  the 
statute  for  the  observance  of  Sunday,  issued  a  warrant,  had  the  per- 
son  complained  of  arrested,  and  imposed  a  fine  on  him ;  it  was 
held,  that  the  justice  was  not  liable  in  an  action  of  trespass,  althoogli 
he  might  have  misjudged  as  to  the  facts  alleged  being  an  offence 
within  the  meaning  of  the  statute.  The  complaint  was,  that  the  par- 
ty, '^  on  the  first  day  of  the  week  called  Sunday,  circulated  a  memo' 
rial  to  the  legislature,"  without  stating  the  purport  or  object  of  the 
paper  circulated.  It  was  also  held,  that  the  constable  executing  the 
warrant  was  not  liable  in  trespass.     21  Wen.  552. 

Ante,  p.  343.  A  mao  may  keep  a  dog  for  the  necessary  defence  of  his 
house,  his  garden  or  bis  fielda,  and  may  cautiously  use  him  for  that 
purpose  in  the  night  time;  but  if  he  permit  a  mischievous  dog  to  be 
at  large  on  his  premises,  and  a  person  is  bitten  by  him  in  the  doif 
time,  the  owner  is  liable,  though  the  person  be,  at  the  time,  trespass- 
ing on  the  owner's  grounds,     17  Wen.  496. 

Ante,  p.  354.  An  action  on  the  case  may  be  maintained  by  a  father,  for 
the  seduction  of  his  daughter,  without  proving  any  actual  loss  of 
service ;  it  is  enough  that  the  daughter  be  a  minor,  residing  with 
her  father,  and  that  he  has  the  right  to  claim  her  services.  21 
Wen.  80. 

Ante,  p.  374,  4<*  Any  person  occupying  land,  and  interested  in  the  ma- 
king  and  maintaining  a  division  fence,  is  entitled  to  avail  himself  of 
the  provisions  of  the  statute  in  reference  to  division  fences ;  the 
remedy  is  not  limited  to  the  owner  in  fee;  17  Wen.  320.  This 
case  is  to  the  same  point  with  the  case  cited  in  note  (m),  ante,  376. 
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Ante^p.B75.  The  amendatory  act  of  1836,  cited  at  this  page,  which 
relates  to  the  liability  of  the  owners  of  adjoining  lands,  for  damages 
arising  from  the  defect  of  division  fences,  was  passed  after  the  de- 
cision of  the  case  of  Clark  v.  Brown,  by  the  court  of  errors,  18 
Wen.  213,  That  case,  however,  contains  much  useful  doctrine  in 
regard  to  this  subject,  and  the  reader  would  do  well  to  consult  the 
opinions  of  the  Chancellor  and  Mr.  Senator  Willes,  at  large. 

Ante^pp.  449,  450.  A  joint  action  ddes  not  lie  against  separate  owners 
of  dogSy  by  which  sheep  are  killed.  The  action  should  be  against 
each  owner  separately,  and  the  recovery,  to  the  extent  of  the  dam- 
age done  by  his  own  dog.     17  Wen.  562. 

Ante^p.  482.  An  affidavit  to  obtain  an  attachment  is  good,  although  the 
applicant  swears  only  to  his  helief  as  to  the  intent^  provided  he  sets 
forth  \he  facts  and  circumstances  upon  which  such  belief  is  founded. 
20  Wen,  145. 

Ante,  p.  489.  An  attachment  bond  extends  to  the  final  determination  of 
the  cause ;  and  although  the  plaintiff  recover  a  judgment  before  the 
justice,  yet  if  the  judgment  be  reversed,  he  and  his  surety  arc  liable 
upon  the  bond.    21  Wen.  270. 

AntCy  p.  505.  On  its  appearing  that  a  party  who  has  been  arrested  on 
a  warrant,  is  not  subject  to  arrest  under  the  non-imprisonment  act, 
the  justice  should  dismiss  the  proceedings,  although  instituted  upon 
proper  proof.  And  it  seems,  that  in  an  action  against  two,  where 
both  are  arrested,  one  of  them  not  being  subject  to  arrest,  the 
party  entitled  to  exemption  from  arrest  may  be  discharged.  21 
Wen.  457. 

Ante,  p.  518.  Where  property  is  taken  under  an  attachment,  the  lien 
created  thereby  continues,  notwithstanding  the  giving  of  a  bond  by 
the  debtor  for  its  production,  until  the  issuing  of  an  execution,  and  a 
reasonable  time  thereafter  to  make  a  levy.  But  if,  in  the  mean 
time,  the  property  be  removed  by  the  debtor  beyond  the  jurisdiction 
of  the  justice  who  issued  the  attachment,  and  it  be  there  seized  un- 
der another  attachment,  the  lien  is  gone,  notwithstanding  the  issuing 
of  an  execution  under  the  first  attachment ;  and  the  constable  hold- 
ing the  latter  execution,  cannot  maintain  an  action  for  the  prop- 
erty.    20  Wen.  238.    The  decision  in  this  case  does  not  violate  the 
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rule  which  forbids  a  levy  upon  property  in  the  custody  of  the  law, 
because  the  lien  of  the  first  attachment  had  ceased.    Id.  240,241. 

Anie^  pp.  635,  6.  Where  personal  property,  e.  g.  a  boat,  was  sold  un- 
der a  special  contract^  containing  specific  provisions  as  to  the  niode 
and  time  of  payment,  and  as  to  the  vendor  furnishing  the  purchaser 
with  freight,  it  was  held,  that  the  property  having  been  delivered  to 
and  used  by  the  purchaser,  and  the  plaintiff  having  performed  all  that 
he  stipulated  to  do,  an  action  might  be  sustained  on  the  comroon 
counts  in  assumpsit  for  the  price  of  the  property,  and  that  it  was 
not  necessary  to  declare  specially.  22  Wen.  576.  Note.  On  page 
635,  near  the  bottom,  a  reference  is  made  to  ante,  67  ;  this  is  erro* 
neous,  it  should  be  ante,  124. 

Ante,  pp,  705,  6.  Long  continued  inebriety,  although  resulting  in  occa- 
sional insanity,  does  not  require  proof  of  a  lucid  interval  to  give  va- 
lidity to  the  acts  of  the  drunkard,  as  is  required  where  general  insan- 
ity is  proved.     22  Wen.  526. 

Ante,  p.  711.  A  contract  not  under  seal,  rescinding,  upon  certain  terms, 
a  former  contract  under  seal,  where  the  contract  last  made  is  fiilly 
executed,  is  valid  ;  but  a  specialty  cannot  be  modified  by  2l  parol  or 
written  unsealed  executory  agreement.  21  Wen.  628.  It  is  not  in- 
dispensable to  the  validity  of  a  contract,  that  the  cause  moving  to 
the  act  should  be  mentioned  as  the  consideration ;  it  is  enough  if, 
from  the  whole  instrument,  it  be  manifest  that  there  is  a  considera- 
tion.   Id. 

Ante,  p.  734.  Where  an  action  is  brought  for  breach  of  a  contract, 
whether  sealed  or  not,  and  the  defendant  can  show  that  the  plaintiff 
has  not  performed  the  contract  on  his  part,  according  to  its  terms  or 
spirit,  he  may,  at  bis  election,  either  bring  a  cross  action,  or  insist 
upon  a  recoupment,  or  deduction  of  his  damages  arising  from  the 
breach  committed  by  the  plaintiflT,  whether  liquidated  or  not.  But 
notice  of  this  defence  should  be  given  with  the  plea.  22  Wen.  155w 
Yid.  the  concluding  part  of  the  opinion  of  the  court  in  this  case. 

Ante,  p.  776.  Where  there  is  a  general  submission  to  arbitration  of  all 
claims  and  differences  relating  to  a  mercantile  partnership,  the  arbi- 
trators ought  not  to  open  an  account  which  has  been  settled  pre- 
vious to  the  submission,  if  objected  to ;  but  if  they  do  this,  the  awanl 
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cannoty  for  this  reason,  be  set  aside,  under  the  statute.  17  Wen. 
410.  A  submission  by  two  parties  on  one  side,  and  one  on  the  other, 
includes  the  joint  and  individual  demands  of  the  two,  against  the 
other  party ;  and  if  an  award  be  made  in  pursuance  of  it,  such 
award  may  be  pleaded  in  bar  to  an  action  by  one  of  the  joint  obli- 
gors against  the  other  party.  19  id.  285.  Vid.  also  22  id.  125. 
The  latter  case  decides,  among  other  things,  that  where  no  time  is 
specified  for  making  the  award,  it  may  be  made  at  any  time. 

AntCf  p.  788.  The  absolute  acceptance  of  the  note  of  a  third  person  from 
one  of  the  members  of  a  firm,  endorsed  by  him,  together  with  the 
payment  in  cash  of  the  balance  of  the  account  against  the  firm, 
operates  as  a  payment  and  satisfaction.  21  Wen.  450.  Vid.  this 
case  at  large.  The  remarks  of  Cowen,  J.  and  the  authorities  cited 
by  him  in  delivering  the  opinion  of  the  court,  relate  to  the  subject 
discussed  ante,  p.  621,  &c. 

Ante^p.  807.  Where  an  accountable  receipt  is  given,  by  which  the  re- 
ceiptor agrees  to  pay  to  A.  the  amount  of  a  note  to  be  collected  by 
hira,  part  in  cash  and  part  in  goods^  no  demand  oiih^  goods  is  neces- 
sary, if  the  receiptor,  after  receiving  payment  of  the  note,  insists 
upon  applying  the  money  to  a  demand  owing  to  him  by  A.  and  an- 
other person,  jointly,    22  Wen.  178. 

Ante^  p.  946.  A  declaration  by  a  partner,  though  made  during  the  ex- 
istence of  the  partnership,  that  a  liability  incurred  by  a  third  person 
at  his  request,  in  the  borrowing  of  a  sum  of  money  was  for  the  ben- 
efit <^  the  firm,  is  not  binding  upon  his  co-partner.  Had  a  note  been 
given  in  ih^  partnership  name,  the  rule  would  have  been  different ; 
then  the  burthen  would  have  lain  upon  the  co-partner,  to  show  that 
the  note  was  given  for  the  individual  debt  of  the  partner  who  gave 
it.     21  Wen.  365. 

Ante, p.  995,  6.  Where  parties  entered  into  a  submission  to  arbitration, 
whereby  it  was  agreed  among  other  things  that  the  award  should 
be  final,  "  under  the  penalty  of  one  hundred  dollars,  to  be  paid,"  ^c. 
''  this  being  the  stipulated  damages  agreed  upon  by  and  between  the 
said  parties  ;^  and  the  submission  further  contained  a  stipulation 
that  one  of  the  parties  should  give  notice  of  five  days  to  the  other, 
of  the  time  of  the  meeting  of  the  arbitrators ;  it  was  held,  in  an  ac- 
tion brought  on  the  contract  of  submission,  assigning  as  a  breach  the 
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omission  to  give  such  notice,  that  the  sum  mentioned  in  the  agree- 
ment, could  not  be  recovered  as  stipulated  damages  for  such  omis- 
sion, and  if  the  party  was  liable  for  the  payment  of  such  damages 
it  could  be  enforced  only  for  not  performing  the  award  when  made . 
And  the  court  inclined  to  the  opinion,  that  even  in  an  action  upon 
the  agreement,  for  non-performance  of  the  award,  the  sum  specified 
in  the  submission  would  be  considered  as  a  penalty,  and  not  as  Zt- 
quidated  damages.  In  these  cases  the  specified  sum  will  not  be 
held  as  liquidated  damages,  except  where  it  is  manifest  the  parlies 
so  intended,  and  where  it  is  difficult  if  not  impossible,  from  the  cir- 
cumstances  of  the  case,  for  a  jury  to  arrive  at  a  satisfactory  coadu- 
sum  as  to  the  amount  of  damages  to  be  allowed.    22  Wen.  163. 

Ante,  p.  1001.  Interest  is  recoverable  in  an  action  of  debt  on  a  judgment 
for  costs  in  a  suit  for  assault  and  battery.  And  it  seems,  that  it  is 
recoverable  in  an  action  of  debt  on  judgment,  whether  the  original 
demand  carried  interest  or  not.    22  Wen.  157. 

Ante,  pp.  1007, 1010.  In  an  action  on  the  case  by  a  father  for  the  se- 
duction of  his  daughter,  he  may  show,  in  aggravation  of  damages, 
any  circumstances,  being  the  natural  consequences  of  the  guilty  act, 
although  they  did  not  transpire  till  after  suit  brought    21  Wen.  79. 

Ante,  p.  1028.  A  party  sued  as  a  public  officer,  is  entitled  to  double 
costs ;  and  if  the  fact  of  his  being  so  sued,  does  not  sufficiently  ap- 
pear from  the  pleadings,  the  justice  may,  before  rendering  judgment, 
enquire,  in  the  presence  of  the  parties,  into  the  defendant's  right  to 
such  costs.  19  Wen.  351.  The  court  in  this  case  said,  thatalthou^ 
the  statute  prohibits  a  justice  from  giving  judgment  for  more  than 
five  dollars  costs,  except  where  fees  for  foreign  witnesses  are  chaig- 
ed,  yet  he  may,  where  he  is  authorized  to  give  judgment  for  double 
costs,  add  one  half  to  the  taxed  bill,  although  the  aggregate  may  in 
that  case,  exceed  five  dollars.    Yid.  id.  352. 

Our  books  of  reports  abound  with  cases  relating  to  the  rules  of  plead- 
ing. A  few  of  the  most  important  have  been  cited  under  their  appro- 
priate heads.  As  this  branch  of  the  law  is  of  minor  importance,  owing 
to  the  liberality  with  which  pleadings  in  justices'  courts  are  viewed,  and 
as,  moreover,  the  rules  of  pleading  are  uniform,  and  have  undergone  lit- 
tle or  no  alteration  for  a  great  number  of  years,  it  was  thought  advisable 
to  pass  over  those  parts  of  the  treatise  which  relate  to  this  subject,  with- 
out making  any  considerable  additions.  For  the  same  reasons,  we  omit 
to  notice  here,  any  of  the  recent  cases  belonging  to  this  head. 
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ABATEMENT, 

pltaa  ifii  what  so  considered,  667. 

to  the  jurisdiction  of  the  court,  668. 

to  the  disability  of  the  person  of  the  plaintiff,  668,  9. 

that  he  is  a  fictitious  person,  668. 

or  dead,  668. 

or  an  alien  enemy,  668. 

or  an  infant  not  suing  by  pr<H:hein  ami,  669. 

or  a  married  woman,  669. 

to  the  process  and  declaration,  669. 

suit  brought  in  wrong  town,  669. 

non-joinder  and  misjoinder,  240,  669, 671. 

suit  brought  in  wrong  character,  670. 

that  suit  is  commenced  by  wrong  process,  670. 

that  process  issued  irreg^arly,  670. 

of  privilege,  670. 

defect  in  process  or  return,  to  be  taken  advantage  of  by  motion,  671,  2 

of  misnomer,  583,  585, 671. 

to  the  disability  of  the  person  of  the  defendant,  670. 

a  married  woman,  670. 

to  the  action  of  the  process,  671. 

that  defendant  commenced  first  action,  in  which  plaintiff  ought  to  set  off 

his  claim,  671. 
when  this  plea  is  not  available,  671,  2. 
another  suit  pending,  671,  2. 
writ  of  error  pending,  672. 
certiorari  brought,  672. 

of  the  form  and  requisites  of  a  plea  in  abatement,  672,  3. 
beginning  and  conclusion  of  a  plea  in  abatement,  673  to  677. 
when  and  how  to  be  pleaded,  673,  675. 
cannot  be  amended,  675,  677. 
need  not  be  specially  demurred  to,  675,  677. 
when  to  be  pleaded  in  person,  or  by  attorney,  675. 
order  in  which  they  must  be  pleaded,  677. 


1132  INDEX. 

ABATEMENT— conftntted. 

wheQ  they  must  be  verified  by  affidavit^  677. 

fonn  of  affidavit  of  yerificatioD,  678. 

fonns  of  pleas  to  the  process  and  declaration,  678,  &c. 

non-joinder  of  tenant  in  common,  in  trespass  to  goods  or  chattels,  678. 

action  may  be  abated  as  to  part,  though  good  as  to  residue,  678,  9. 

form  of  plea  of  non-joinder  to  part,  and  general  issoe  to  residue,  679,  689. 

remarks,  680. 

same  plea  in  trover,  680. 

non-joinder  of  tenant  in  common,  in  trespass  on  lands,  681.. 

whether  this  plea  can  be  tried  by  a  justice,  681. 

in  assumpsit,  681. 

non-joinder  of  a  joint  promissor,  681. 

remarks,  681. 

non-joinder  as  to  part,  and  general  issue  to  residue,  681^  2. 

remarks,  682. 

non-joinder,  and  statute  of  limitations,  682 

in  action  on  sealed  instrument,  how  non-joinder  to  be  pleaded,  682,  3L 

plea  of  misnomer,  683. 

remarks,  683,  4. 

plea  in  abatement  need  not  mention  any  place,  684. 

to  a  warrant,  684. 

that  defendant  is  a  freeholder,  684,  6* 
remarks,  684,  5. 

that  suit  is  commenced  in  wrong  town,  686. 
remarks,  686. 

privilege  as  an  attorney  of  the  S.  C,  686.   ■ 
remarks,  686,  7. 

of  pleading  an  improper  service  in  abatement,  687. 
or  an  imperfect  return,  687. 
plea  that  plaintiff  is  a  married  woman,  687,  8. 
remarks,  688. 

that  defendant  is  a  married  woman,  688. 
plea  to  the  action  of  the  process,  688. 
another  suit  pending,  688. 
previous  suit  by  defendant,  688. 
remarks,  689. 

of  the  replication  to  a  plea  in  abatement,  690.    (Vid.  JRepUcaHon,} 
ACCEPTANCE,    (Vid.  BiUs  of  JBxchange,) 

of  bill  of  exchange,  necessary  to  bind  drawee,  157. 

form  of,  id. 

must  be  in  writing,  signed  by  acceptor  or  lawful  agent,  id. 

should  be  on  the  bill,  id. 

when  it  binds,  if  not  on  the  bill,  167,  8. 

unconditional  promise  in  writing  to  accept  before  bill  drawn,  when  construed 
as  an  acceptance,  157. 

drawee  refusing  to  return  bill  in  twenty-four  hours,  considered  as  accepting 
it,  168. 
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ACCEPTANCE— coiUinucrf. 

if  not  dated,  day  of  acceptance  may  be  shown  by  parol,  168. 
effect  of  acceptance,  168. 
when  invalid,  how  far  vitiates  bill,  167. 

presentment  for,  when  must  be  made,  192, 194.    (Vid.  Presentment.) 
when  qualified  or  limited,  notice  should  be  given  as  for  non-acceptance, 
201. 

notice  of  non-acceptance,  where  drawee  has  no  effects,  198  to  201. 
in  other  cases,  governed  by  same  rules  as  notice  of  non-payment,  201    (Vid. 
Notice.^ 

8u^a  protest,  does  not  excuse  demand  of  payment  of  drawee,  208. 
ACCEPTOR,    (Vid.  Acceptance,  BUh  of  Exchange  and  PromUeory  Hates.) 

who  is,  167. 

hb  liability,  168. 

how  affected  by  alteration  of  bill  or  note,  164,  6. 

how  affected  by  invalid  endorsement,  167. 

bound  by  condition  annexed  to  bill,  before  acceptance,  172. 

of  a  bill  endorsed  for  part,  may  be  liable  to  two  actions,  173. 

when  liable  without  demand,  187. 

demand  at  particular  time  and  place^  not  necessaiy  to  charge  acceptor,  187, 8. 

no  defence  by,  that  time  has  been  given  to  other  parties,  188. 

how  may  be  discharged,  188,  9. 

liable  for  interest,  189,  190.    (Vid.  Interest.) 

not  liable  for  costs  incurred  by  endorser,  by  reason  of  non-*payment,  190. 

nor  for  costs  incurred  by  drawer,  id. 

of  a  forged  bill,  bound  to  pay  it,  id. 

demand  of,  how  and  when  made,  192  to  197. 

what  considered  effects  in  hands  of,  199,  200. 

competent  witness  to  prove  want  of  effects,  200. 
ACCIDENT, 

bailee  not  liable  for  inevitable  accident,  67.    (Vid.  Bailee.) 

case  will  not  lie  for  injury  resulting  from  unavoidable  accident,  306.    (Vid. 
TVespass  on  the  Case.) 
ACCOMMODATION, 

bills,  notes,  or  endorsements,  what  are,  176. 

want  of  consideration,  no  defence  by  accommodation  endorser,  176. 
ACCORD,    (Vid.  Accord  and  Satisfaction.) 

what  is  an  accord,  786. 

without  satisfaction,  is  no  bar,  787,  8. 
ACCORD  AND  SATISFACTION, 

what  amounts  to  one,  786. 

plea  of,  786. 

accord  without  satisfaction,  is  no  bar,  787,  8. 

what  is  a  good  accord  and  satisfaction,  787,  8,  9. 
ACCOUNT,  ACTION  OF, 

justice  has  no  jurisdiction  of,  91.    (Vid.  Actions.) 
ACCOUNT  BOOKS, 

how  far  evidence  in  favor  of  party  keeping  themi    966.    (Vid.  Books  qf 
Account.) 
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ACCOUNT  STATED, 

assumpsit  on,  65. 

when  it  lies,  234,  5. 

how  to  declare  on,  234.    (Vid.  Declaration.) 

proof,  234,  5,  6. 

is  in  nature  of  a  new  promise,  236. 

form  of  count  on,  636. 
ACCOUNTS, 

when  they  draw  interest,  1001,  2,  253. 
ACKNOWLEDGMENT, 

of  deeds,  by  whom  may  be  taken,  980. 

may  be  by  justice,  930,  1115. ' 

forms  of  certificates  of,  931  to  934. 

clerk's  certificate  to  annex  to,  when  necessary  and  form  of,  935. 
ACTIONS, 

what  actions  cognizable  before  a  justice,  26. 
debt,  and  when  it  lies,  26,  37.    (Vid.  Debt.) 
covenant,  and  when  it  lies,  26,  42.     (Vid.  Covenant.) 
trespass  on  the  case,  and  when  it  lies,  26,  27.  (Vid.  Trespass  on  the  Case,) 
trespass,  and  when  it  lies,  27.     (Vid.  TVespass.) 
qm  *am  actions,  what,  41. 
popular  actions,  41. 

assumpsit,  46.     (Vid.  jgs^mpsU,  unction  of.     Contract.) 
by  and  against  and  between  partners,  88,  89,  91.    (Vid.  Partners.) 
by  officers,  for  money  in  the  hands  of  their  predecessors,  94,  5.     (Vid. 
Officers.) 

against  overseers  of  poor,  for  maintenance  of  paupers,  95,  6.    (Vid.  Over- 
seers of  Poor.) 

for.goods  sold  and  delivered,  98,  9.    (Vid.  Goods  sold  and  delivered.^ 

for  goods  bargained  and  sold,  98,  9. 

for  work,  labor  and  services,  108.    (Vid.  Work,  Lahorand  Services.^ 

agreement  not  to  demand  payment  of  note  till  after  due,  subject  of  action,  163. 

who  proper  parties  to,  552  to  560.     (Vid.  Parties.) 

of  joinder  of,  and  consequences  of  misjoinder,  560,  4.    (Vid.  Joinder  of 
Actions.) 

of  election  of,  564  to  568.     (  Vid.  Election  of  Returns.) 

plaintiff  cannot  spilt  up  one  cause  of  acdon  and  bring  several  suits,  567,. 
8,  726,  7. 

may  be  abated  as  to  part,  and  good  as  to  residue,  679. 

when  former  action  a  bar  to  second  suit  for  same  matter,  724  to  731. 

limitation  of.     (Vid.  Limitations,  Statute  of.) 

on  adjournment  bonds,  when  may  be  brought,  854,  5. 
ADJOURNMENTS, 

provisions  of  statute  in  regard  to,  836,  8. 

when  and  for  what  time  may  be  granted,  838. 

upon  return  of  summons  or  attachment,  or  upon  joining  issue  without  pro- 
cess, 838. 

when  may  be  upon  justice's  own  motion,  and  for  how  long,  838, 9. 
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ADJOURNMENTS-con*mi*«d. 
time  of,  how  computed,  839. 

when  adjourmnent  may  be  to  a  place  different  from  the  one  mentioned 
in  summons,  889. 

justice  cannot  adjourn  cause,  if  he  be  not  present  at  time  for  appearance, 
839,  840. 

upon  motion  of  plaintiff,  when  granted  and  for  how  long,  839,  40. 

when  and  what  oath  may  be  required,  839,  40. 

upon  return  of  short  summons  or  warrant,  840,  1. 

upon  motion  of  defendant,  except  on  return  of  warrant  in  favor  of  non-resi- 
dent plaintiff,  841. 

what  oath  required,  and  who  may  make  same,  841. 

how  far  required  to  state  his  absent  testimony,  842. 

must  give  security,  842. 

how  long  adjournment  to  be  granted  defendant,  842,  3. 

witness  being  out  of  jurisdiction,  no  ground  for  denying  adjournment,  848. 

offwrther  adjournments,  843. 

cannot  be  granted  in  favor  of  plaintiff,  843. 

when  granted  in  favor  of  defendant,  843,  4. 

what  oath  and  security  required,  844,  5. 

whether  payment  of  costs  may  be  imposed  as  condition  of,  845. 

stipulation  to  try  cause  at  appointed  day,  no  ground  for  refusing  adjourn- 
ment, 845,  6. 

an  agreement  that  justice  may  further  adjourn  cause  if  witness  do  not  attend, 
IS  binding,  846. 

when  he  may  so  do  without  requiring  security,  846. 

defendant  applying  for,  not  bound  to  state  what  he  expects  to  prove,  846. 

but  if  he  state  it,  and  plaintiff  admits  the  same,  adjournment  may  be  refused, 
846,  7. 

how  strong  admission  must  be,  to  authorize  such  refusal,  846,  7. 

when  application  for  must  be  made,  847. 

justice  may  adjourn  or  hold  open  a  cause,  in  certain  cases,  aAer  trial  begun, 
847. 

to  await  the  attendance  of,  or  for  return  of  attachment  against  witness,  847, 863. 

or  for  return  of  venire,  commission,  &c.  847. 

or  where  witness  is  committed  for  refusal  to  answer,  847. 

or  while  justice  is  engaged  in  other  trials,  847. 

aggregate  of  adjournments  should  not  exceed  90  days,  except  by  consent, 
845,847. 

how  long  justice  should  wait  after  the  time  adjourned  to,  847,  8. 

form  of  oath  on  application  to  adjourn,  848. 

of  taking  and  certifying  examination  of  witness,  on  defendant's  applica- 
tion for  adjournment,  in  suits  commenced  by  warrant  in  favor  of  non-resi- 
dent plaintiff,  836,  848,  9. 

of  the  termiTon  which  an  adjournment  may  be  granted,  849. 

when  party  applying  for,  must  exhibit  his  account  or  demand,  849.    (Vid. 

Particulars,  Bill  of.) 
when  defendant  must  gpive  security,  requisites  and  form  of,  852  to  856. 

form  of  justification  of  sureties,  and  oath,  855, 6. 
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liability  of  obligors  in  adjournment  bondi,  864,  5. 
when  plaintiff  may  sue  on,  854,  5. 
when  adjournment  amounts  to  a  discontinuanoe,  866,  7. 
what  a  waiver  of  irregularity  in,  867. 
ADMINISTRATOR.    (Yid.  Executors  and  jStdministraton,) 
ADMISSIONS, 

of  a  party,  when  evidence  against  him,  946,  7,  8. 
of  a  person  beneficially  interested,  when  and  how  far  admissible,  945,  6. 
of  one  joint  plaintiff,  or  joint  debtor,  how  far  they  bind  the  other,  946,  6. 
of  a  demand  by  a  partner,  will  not  bind  the  oth^r,  after  dissolution,  946. 
though  it  would  take  the  case  out  of  the  statute  of  limitations,  id. 
of  one  partner,  will  not  prove  a  partnership,  946. 
of  a  joint  wrongdoer,  how  far  they  affect  his  accomplices,  946. 
when  admissions  are  conclusive,  946,  7. 
of  an  agent,  how  far  binding  on  his  principal,  947. 
propositions  by  way  of  compromise,  not  admissible,  947. 
must  all  be  taken  together,  948.    (Yid.  Evidence.) 
of  wife,  not  evidence  against  husband,  363,  4. 

a  debtor  cannot  contradict  admissions,  on  the  strength  of  which  one  has  pur- 
chased a  bond  against  him,  1118. 
ADULTERY, 

action  for,  361  to  364. 

evidence  and  damages  in,  362,  3,  4.    (Yid.  Marriage.) 
ADYERTISEMENT, 

of  sale  under  execution,  requisites  and  form  of,  1074,  6, 6. 
AFFIDAVIT, 

power  of  justice  to  take,  429,  430, 1,  1116, 1116. 

for  search  warrant,  requisites  of,  416. 

for  distress  warrant,  427. 

for  short  summons,  requisites  of  and  form,  462,  3,  4. 

for  warrant,  requisites  and  form,  469  to  467. 

preliminary  to  the  commencement  of  a  suit,  should  not  be  entitled,  467. 

in  proceedings  by  attachment,  requisites  and  forms  of,  471  to  492,  1127. 

(Vid.  Attachment.) 
in  actions  where  justice  is  a  material  witness,  requisites  and  form  <rf, 

662  to  667. 
of  justification  of  bail,  866. 

of  service  of  subpoena,  by  party  applying  for  an  attachment  against  wit- 
ness, 862. 
of  service  of  notice  of  application  for  a  commission  to  examine  witnesses, 

870. 
on  confession  of  judgment,  where  sum  exceeds  fifty  dollars,  1018. 
of  service  of  notice  of  intention  to  apply  for  immediate  execution,  1045. 
by  landlord,  to  be  annexed  to  notice  of  claim  of  rent,  1079. 
to  obtain  discharge  from  jail,  1084. 

AFFINITY, 

justice  related  to  one  of  the  parties  by,  should  not  try  cause,  877,  S. 
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should  suspend  trial,  if  commenced,  without  rendering  any  judgment,  id. 
when  cause  of  challenge  to  the  array  or  polls,  886,  7,  8.   (Tid.  Challenge.) 
AFFIRMATION, 

form  of,  464. 
AGENT.    (Vid.  PHncipal  ttnd  j^gerU.) 
AGREEMENT,     (Vid.  Contract) 

relative  to  partiUon  fences,  376  to  379.    (Vid.  Feneee.) 
ALTERATION, 

of  bill  or  note,  when  it  vitiates,  164,  5.     (Vid.  Bills  of  Exchange.) 

not  presumed  to  have  been  made  after  execution  of  instrument,  165. 

in  terms  of  contract,  by  consent,  how  far  a  defence,  711. 

when  written  contract  may  be  varied  by  a  verbal  one,  711,  n.  (1),  1128. 

(Vid.  Evidence.) 
of  a  deed,  when  it  avoids,  714. 
when  presumed  to  have  been  made,  715. 
AMENDMENTS, 

power  of  justice  to  amend  process,  408,  585,  6,  1109  to  1111. 

as  to  pleadings,  variances,  &c.  923,  4,  989,  1109,  1111,  1112. 

may  amend  attachment  after  return,  by  inserting  amount  of  debt,  490. 

statute  of,  cttnsidered  in  its  application  to  justices'  courts,  1106  to  1112. 

of  honds,  required  to  be  given  in  coarse  of  proceedings  in  any  court, 

1108,  n.  (1) 
of  verdict  and  judgment,  1022, 1112. 
AMENDS, 

tender  of,  in  cases  of  abuse  of  distress,  869^  427. 
for  casual  trespasses,  &c.  812  to  815. 
ANIMALS, 

when  trover  lies  for  wild  animals,  292,  8* 
nature  of  property  in,  292. 
faoW  acquired  and  lost,  292,  3. 
to  whom  the  young  of,  belong,  when  let  to  hire,  293. 
when  owner  liabU  for  injuries  by,  342  to  346,  372  to  389. 
when  knowledge  of  their  bad  habits  must  be  proved,  342,  3,  eorfedei^  650> 
when  person  justified  in  killing,  344,  5,  650.    (Vid.  Doge.) 
what  animals  one  is  bound  to  fence  against,  374,  380, 1. 
whether  they  may  run  at  large  in  highway,  382  to  387. 
owner  bound  to  keep  them  on  his  own  soil,  387, 8.    (Vid.  Fencee.) 
declarations  in  case,  for  injuries  by,  650, 1. 
APOTHECARY, 

action  by,  for  services,  116. 
APPEAL, 

in  what  cases  may  be  brought,  1100, 1101. 
affidavit  to  bo  served  on  justice,  and  fee  for  return  paid  him,  llOL 
requisites  of  bond  to  be  entered  into  by  appellant,  1101. 
form  of  bond  and  certificate  of  sufficiency  of  sureties,  1101,  1102. 
when  and  how  justice  to  make  return,  1102, 1103. 
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form  of  return,  1103,  4. 

how  to  proceed,  where  justice  refuses  to  return,  1104. 

or  is  dead,  insane,  removed,  &c.  1104, 1097. 

when  appeal  stays  or  suspends  execution,  1104. 

whether  constable  may  refund  money  collected,  1104. 

form  of  certificate  to  serve  on  constable,  1105. 
APPEARANCE, 

when  the  parties  are  to  appear,  526  to  533. 

how  long  justice  may  wait  for  parties  to  appear,  526,  8,  533, 847,  8. 

in  case  of  arrest  by  warrant,  532,  3. 

when  defendant  allowed  to  plead,  though  he  did  not  appear  in  time,  528  io 

531,  848. 1016. 
when  plaintiff  must  appear  before  justice  can  give  judgment  for  him,  588, 

534, 535. 
how  parties  are  to  appear,  533. 
in  person,  533. 
except  infants,  533,  4. 
and  corporations  aggregate,  533. 
idiots  and  lunatics,  how  to  appear,  534. 

married  women,  534. 

* 

infant  executor,  534. 

when  defendant  must  appear  before  judgment  can  be  given,  535,  6- 

in  case  of  judgment  by  confession,  536. 

by  attorney,  536. 

who  may  thus  appear,  536. 

who  may  be  ftttomeys,  536,  7. 

how  far  constable  may  act  as  such,  537. 

attorney's  authority  to  appear  may  be  written  or  parol,  587. 

how  proved,  537, 8. 

may  himself  be  a  witness  to  prove  it,  537. 

may  be  a  subscribing  witness  to  his  power,  537. 

forms  of  warrants  of  attorney  to  prosecute,  538,  540. 

to  defend,  539,  540. 

if  acknowledged,  are  prima  facie  evidence  of  authority,  541. 

form  of  certificate  of  a,cknowledgment  of,  541. 

should  contain  power  to  release  witnesses,  541. 

how  to  do  this,  541. 

by  next  friend  or  guardian,  542.    (Vid.  Infant.) 

infants  must  appear  by,  542. 

otherwise  it  is  error,  542. 

how  far  next  friend,  &c.  liable  for  costs,  542,  3. 

remedy  for  costs  against  next  friend,  542,  3. 

may  be  required  to  covenant  to  pay  costs,  543. 

when  should  be  appointed,  545. 

how  to  determine  whether  party  is  an  infant,  545. 

plaintiff  should  see  that  a  guardian  is  appointed  for  infant  defendant,  545. 
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attorney  may  be  employed  to  conduct  suit  for,  545. 

mode  and  form  of  appointing'  next  friend,  549,  S. 

of  appointing  guardian,  549. 
APPRENTICE,    (Vid.  Maattr  and  Servant.) 

master  entitled  to  earnings  of,  72. 

how  bound  out,  72,  3. 

refusal  to  work,  how  punished  for,  73 

may  be  imprisoned  for  ill  behavior,  id. 

grievances  of,  how  redressed,  id. 

when  must  be  party  to  indenture,  id. 

cannot  be  bound  without  his  assent,  id, 

may  be  corrected,  id. 

when  indenture  may  be  assigned,  73,  4. 

master  liable  for  necessaries  for,  74, 106,  116, 117. 

apprenticeship  how  far  dissolved  by  death  of  master,  74. 
ARBITRAMENT  AND  AWARD,     (Vid.  JrhUratum.) 

form  of  plea  of,  774. 
ARBITRATION,    (Vid.  jfward,) 

form  of  common  count  on  award,  636. 

party  revoking  submission  to,  liable  to  action,  637. 

measure  of  damages,  637. 

when  and  how  revocation  to  be  made,  779. 

when  submission  is  by  parol,  assumpsit  lies  for  revocation,  638. 

but  covenant  lies  where  submission  is  by  deed,  638. 

form  of  declaration  against  party  revoking  submission,  638. 

who  may  arbitrate,  775. 

what  matters  may  be  arbitrated,  775. 

bow  arbitrators  to  proceed,  775,  778,  9. 

their  powers,  775  to  779,  1128. 

to  be  sworn,  substance  of  oath,  and  by  whom  to  be  administered,  775. 

when  award  by  majority  will  be  good,  775,  7. 

bow  to  compel  attendance  of  witnesses,  775,  784,  5. 

form  of  oath  and  subpoena,  784,  5. 

of  the  mode  of  submission,  775,  6,  7. 

effect  of  submission,  1129. 

where  no  time  is  specified,  award  may  be  made  at  any  time,  1129. 

how  far  award  is  final  and  conclusive,  776,  7. 

requisites  of  award,  778,  780,  1. 

a  promise  by  party  to  correct  mistakes  in,  is  void,  781. 

whether  a  submission  may  be  pleaded  in  bar,  776,  n.  (d),  1129. 

form  of  revocation  and  notice,  779,  780. 

form  of  arbitration  bond,  782.  * 

of  award,  782,  4. 

of  oath  to  arbitrators,  786. 

of  oath  to  witness,  785. 
ARBITRATOR,    (Vid.  JirbUratian.) 

whether  may  maintain  action  for  his  trouble,  131. 
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ARREST, 

what  amounts  to,  336,  7. 

how  far  officer  has  a  right  to  break  doors,  in  order  to  arrest,  3S6»  7,  512,  13* 

privilege  from,  does  not  exist  in  criminal  cases,  417. 

where  party  is  wrongfully  arrested,  proceedings  tp  be  dismissed,  1127. 

Vfho  priviUdgedfrom  arreai,  508. 

members  of  congress,  508. 

members  and  officers  of  state  legislature,  508. 

ambassadors,  public  ministers  and  their  servants,  508,  9. 

attorneys,  counsellors  and  officers  of  court,  29,  509. 

married  women,  510. 

females,  1038. 

voters,  510. 

militia-men,  510.  • 

non-commissioned  officers,  musicians  and  privates  of  U.  S.  army,  510L 

non-commissioned  officers,  musicians,  seamen  and  marines,  510. 

parties  to  a  suit,  witnesses,  jurors  &c.,  510,  861. 

others  attending  court  on  necessary  business,  510, 11. 

bail,  510. 

canal  conunisiioners,  collectors,  &€.,  511. 

cannot  be  made  on  Sunday,  512. 

but  defendant  may  be  retaken  on  that  day,  512. 

what  portion  of  time  considered  Sunday,  512. 

of  person  brought  into  this  state  by  craft  is  void,  512. 

how  made,  512, 13. 

need  not  be  by  hand  of  constable,  513. 

how  defendant  may  be  confined  after  arrest,  514. 

constable  may  take  the  power  of  the  county  to  assist  in  making,  514,  15. 

person  refusing  to  aid,  is  guilty  of  a  misdemeanor,  514,  15. 

plea  of  privilege  from,  686. 

how  attorneys,' &c.  may  be  discharged  from,  1082,  3. 

when  privilege  is  temporary,  defendant  may  be  again  arrested  on  samepio^ 
cess  687. 

when  clause  authorizing,  to  be  inserted  in  execution,  1034  and  n.  (1),  1098. 

affidavit  for  such  execution,  1035. 

whether  non-residents  of  the  state  may  be  arrested,  under  nont-imprisonoieiit 
act,  &c.  685  and  n.  1, 1034,  n.  (1) 

when  constable  to  arrest  on  execution,  1082. 

should  first  make  diligent  search  for  goods,  1083. 

how  and  when  prisoner  to  be  discharged  from,  when  imprisoned  on  execu- 
tion, 1084,  5. 
ASSIGNEE,    (Tid,  jfsHgnment.) 

of  a  debt,  may  arbitrate  in  his  own  name,  80. 
*         of  insolvent,  may  transfer  his  notes  by  endorsement,  167, 8. 

of  note  not  negotiable,  must  sue  in  name  of  original  payee,  169. 

form  o  process  in  name  of  assignee  of  iasolvent,  456. 

of  declaration,  640. 

when  assignee  may  bring  suit  in  his  own  name,  61,  2>  552|  8,4,  n.  (1),  1121 
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^  639. 


form  of  declarfttioQ  by  assignee  of  chose  in  action,  assignor  being  dead, 


right  of  set-oflf  against  assignee,  61,  736, 739,  740,  744. 
ASSIGNMENT, 

what  demands  may  be  assigned,  61,  64. 

in  whose  name  to  be  sued,  61,  2,  552,  3,  4. 

eflfect  of  such  assignment,  61,  2,  3,  4. 

promise  to  an  assignee,  62. 

how  an  assignment  may  be  made,  62,  3. 

notice  thereof,  how  far  necessary,  and  its  effect,  61,  2. 

how  far  assignee  will  be  protected,  61,  2,  3,  1118. 

right  of  set-off,  how  affected  by  assignment,  61,  2,  736, 739,  740,  744,  1118, 

personal  torts  cannot  pass  by,  64. 

by  one  partner,  dissolves  the  partnership.  94.    (Vid.  Partners.) 

of  property,  when  fraudulent  as  against  creditors,  doctrine  generally  consid- 
ered in  opinion  of  Hopkins,  Senator,  1956  to  1065. 

in  favor  of  creditors,  will  protect  property  from  execution,  1065, 6. 
ASSIGNOR  AND  ASSIGNEE.    (Vid.  jfsngnee.  Jssignrnmt.) 
ASSUMPSIT,  ACTION  OF.    (Vid.  Omtraci,) 
^         when  it  lies,  46,  65. 

on  express  promise  to  assignee,  by  original  debtor,  62. 

even  though  contract  assigned  be  a  specialty,  id. 

upon  unsealed  contracts,  verbal  or  written,  65.  • 

on  contracts  of  sale  and  bailment,  65. 

for  goods  sold  and  delivered,  65,  98  to  108. 

what  is  sufficient  consideration  to  support,  66,  7, 8,  9,  70. 

onra  promise  for  one's  benefit,  though  made  to  another,  69. 

when  against  a  stockholder  of  a  turnpike  company,  69. 

on  a  foreign  judgment,  69. 

against  sheriff,  for  price  of  goods  sold,  69. 

or  on  rule  to  pay  money,  69. 

for  balance  of  money  due  on  a  covenant,  69. 

on  a  promise  to  pay  costs  of  motion,  taxed,  69. 

where  two  agree  to  be  at  equal  expense,  and  one  pays  the  whole,  69. 

on  bank  bills  cut  in  two,  for  transmission,  70. 
.  on  decision  of  individuals  chosen  to  appraise  value  of  services,  70. 

on  promise  not  to  sue  one  decoyed  from  a  foreign  government,  70. 

on  promise  not  to  proceed  in  action  of  assault  and  battery,  70. 

but  not  against  an  attorney,  on  a  promise  to  pay  costs,  if  nonsuited,  70. 

on  a  promise  to  pay,  by  wrongful  taker  of  goods,  70. 

will  lie  for  tolls,  70. 

but  not  on  a  bet,  70.    (Vid.  Wager,) 

when  raised  in  favor  of  one  having  meritorious  cause  of  action,  70. 

on  contract  payable  by  instalments,  70,  71. 

not  on  a  promise  t^  an  officer  to  pay  debt,  on  release  of  prisoner  in  exe- 
cution, 70. 
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is  proper  remedy  on  special  agreements,  96,  7,  8.    (Vid.  Contracts y  Sjf^e- 

cial.) 
for  goods  sold  and  delivered,  or  bargained  and  sold,  98.    (Vid.  Goods  sold 

and  delivered,  Goods  bargained  and  sold.^ 
against  one  who  has  taken  away  goods  wrongfully,  and  afterwards  promised 

to  pay>  104. 
for  work,  labor  and  services,  108.    (Vid.  Work,  Labor  and  Services. 
on  money  counts,  resorted  to  as  substitutes  for  bills  in  chancery,  when  the 

law  affords  no  other  remedy,  126. 
for  money  had  and  received,  126.    (Vid.  Money  had  and  received,) 
for  money  paid,  laid  out  and  expended,  148.    (Vid.  Money  paid,  laid  out  mnd 

expended.) 
for  money  lent  and  advanced,  152.    (Vid.  Money  lent  and  advanced.^ 
for  use  and  occupation,  153.     (Vid.  Use  and  Otcu  ^ationJ) 
on  contracts  in  the  course  of  a  suit  in  justice's  court,  not  under  seal,  166. 
on  bills  of  exchange  and  promissory  notes,  id.  (Vid.  Bills  of  Exchange  and 

Promissory  Notes,) 
will  not  lie  on  bill  or  note  of  corporation,  to  which  corporate  seal  is  affix^ 

ed,  233. 
on  balance  struck,  234.    (Vid.  Balance  Struck,) 

on  joint  and  several  contracts,  236.     (Vid.  Joint  and  Several  Contracts.) 
proper  action  on  warranty,  when,  318,  19. 

when  defendant  may  show  a  breach  of  warranty,  in  reduction  of  claim,  319. 
concurrent  remedy  with  debt,  for  statute  penalties,  363,  n.  (1),  600. 
lies  for  revocation  of  parol  submission  to  an  award,  638. 
form  of  declarations  in  assumpsit,  607,  &c.    (Vid.  Declarations.) 
table  shewing  defences  in,  and  what  is  evidence  under  general  issue,  690, 

691,  692. 
lies  on  constable's  bond,  where  he  fails  to  pay  over  money  collected,  1068. 
will  lie  on  agreement  to  give  bill  or  note  in  payment  of  goods,  1120, 
ATTACHMENT, 

of  process  by,  471. 

oilong  attachment,  and  when  it  issues,  471  to  491,  1114. 

must  be  for  demand  existing  against  debtor  personally,  471,  2. 

when  may  issue  on  demand  for  over  fifly  dollars,  472»  1113,  1114. 

application  for,  to  be  in  writing,  472. 

cannot  issue  against  one  of  several  joint  debtors,  473. 

may  issue  against  non-residents  of  county,  473,  4. 

form  of  application,  474. 

requisites  of  affidavit,  and  forms,  474  to  486. 

what  considered  satisfactory  proof,  479,  480,  1,  1127. 

facts  should  be  stated,  and  not  belief,  481  to  484,  1127. 

justice  issuing,  without  jurisdiction,  is  a  trespasser,  484,  5. 

statute  should  be  strictly  followed,  486 

if  regularly  issued,  justice  must  proceed  to  try  cause,  though  ajffidaTiti» 

fa  Ise,  487. 

what  considered  evidence  of  concealment  of  defendant,  487. 
witnesses  may  be  fubpoBnaed  to  make  affidavit,  474 
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fonn  of  subpoena,  4S8. 
of  the  bond,  and  its  form,  488,  9. 
how  long  liability  of  sureties  in,  continues,  1127. 
form  of  approval,  489. 
requisites  of  attachment,  and  form,  490. 

after  return,  may  be  amended  by  inserting  amount  of  debt,  490. 
short  attachment,  and  when  proper,  491,  2. 
affidavit  for,  and  form,  491. 

form  of  application,  bond  and  writ,  similar  to  those  in  long  attachment,  491. 
may  be  issued  against  non-resident,  without  cause  shown,  492. 
service  of,  and  return  of  attachments,  515  to  523. 
when  and  how  service  to  be  made,  and  on  what  goods,  515,  16. 
duty  of  constable  in  keeping  goods,  and  his  liability,  516. 
when  not  to  remove  goods,  516. 

requisites  and  form  of  bond  to  prevent  removal,  516, 17,  18. 
duty  of  constable  where  goods  are  claimed  by  third  person,  516, 17. 
requisites  and  form  of  bond  to  be  given  by  claimant,  516  to  519. 
by  whom  approved,  and  form  of  approval,  518, 19. 
constable  may  take  a  receipt,  if  no  bond  tendered,  519,  520. 
lien  of  attachment,  and  when  it  is  lost,  520,  1127,  8. 
how  soon  execution  to  issue,  520. 
inventory,  form  of,  and  how  served,  520,  1. 
return,  and  form  of,  522,  3. 

where  officer  returns  that  he  has  levied  on  certain  property,  it  will  be  in- 
tended property  of  the  defendant,  1075,  n.  (1). 
when  service  not  personal,  summons  to  be  issued,  523. 
constable  cannot  serve,  when  in  his  own  favor,  525. 
-attachment  bond,  measure  of  damages  in  action  on,  997,  8. 
whether  action  will  lie  on  judgment  under,  before  attached  property  is  ex- 
hausted, 1026. 
whether  judgment  under,  can  be  made  a  lien  upon  land,  1025. 
against  defaulting  toitness,  of  proceedings  by,  861  to  864. 
who  liable  for  costs  of,  and  how  collected,  864. 

ATTORNEY, 

when  privileged  from  arrest,  29,  509. 

must  plead  privilege  in  abatement,  32,  513,  14. 

form  of  plea,  686. 

deemed  assignee,  in  case  of  a  lien  for  costs,  63. 

and  if  defendant  pays  judgment  after  notice  of  the  lien,  without  satisfying 

the  attorney,  he  is  personally  liable  to  him,  63. 
must  pursue  his  authority  strictly,  74,  5. 
agreement  made  in  his  own  name  for  his  client  is  void,  75. 
nhould  be  in  the  name  of  his  principal,  id. 
authority  to  sue,  no  authority  to  receive  the  money,  78. 
appointed  under  power  of  substitution,  is  attorney  of  the  principal,  id. 
of  the  action  by,  for  his  fees,  118,  119,  120. 
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when  negligence  by,  may  be  set  up  as  a  defence,  119. 

if  in  diminution  of  the  value  of  serrices,  notice  must  be  giren  under  genenl 

issue,  119. 
or  cross  action  may  be  brought,  id. 
bill  should  be  taxed,  118, 119. 

when  liable  for  damages  by  reason  of  neglect  or  ignorance,  119,  334,  5. 
may  plead  client's  want  of  defence  in  action  for  negligence,  120. 
bound  to  continue  suit,  though  client  fail  to  furnish  funds,  id 
in  action  for  his  fees,  must  show  retainer,  id. 
when  estopped  from  denying  that  he  is  attorney,  id. 
in  action  against  for  negligence,  not  necessary  to  prove  that  attorney  bad  re* 

ceived  a  fee,  id. 
of  his  lien  on  papers,  money,  &c.  of  his  client,  for  his  fees,  296,  7.    (Vid 

ZAen,) 
may  abandon  suit  on  reasonable  notice,  and  recorer  costs  proportioDallji 

296,  n.  (v.) 
of  appearance  by,  536  to  541.     (Vid.  jfppearance.) 
may  prove  his  own  authority,  537. 

declarations  in  assumpsit  against  attorneys,  and  directions,  610, 12. 
by  attorneys,  for  work  and  labor,  635. 
against  attorneys,  in  trespass  on  the  case,  644. 

how  far  precluded  from  disclosing  professional  communications,  975,  6. 
measure  of  damages  in  action  against,  for  neglecting  to  defend,  1009. 
AUCTION, 

bidder  at,  when  may  retract  his  bid,  101.     (Vid.  jfucHaneer.    Sale,) 
when  bargain  considered  struck,  1077. 
AUCTIONEER, 

when  agent  for  both  parties,  52,  8. 

what  sufficient  memorandum  by,  understatute  of  frauds,  53,  1077,  B.  (Vi<f* 

Frauds,  Statute  of.    Memorandum.) 
when  he  may  maintain  action  in  his  own  name,  for  price  of  goods  sold,  A 

101. 
vendee  may  set-off  demand  against  principal,  83. 
when  personally  liable  for  deposit  money,  id. 
extent  of  his  authority,  id. 
his  remedy  againft  his  employer,  on  failure  of  title  to  article  sold,  id.  (Vi4 

Principal  and  Agent.) 
trover  will  lie  against,  for  selling  stolen  goods,  1124. 
AUTER  ACTION  PENDANT, 

plea  of,  in  abatement,  when  good,  671,  2,  689. 
forms  of,  688.    (Vid.  Ahatemeni.) 
AUTHORITY, 

of  agent,  to  be  pursued  strictly,  74,  78.    (Vid.  Principal  and  Jg^-) 

when  it  terminates  and  when  revocable,  85. 

by  owner,  to  enter  on  lands,  365,  6.    (Vid.  lAuMe.) 

when  may  be  revoked,  865, 6. 

when  given  by  law,  367. 
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to  execute  legal  process,  367. 

to  distrain  for  rent,  867. 

to  a  landlord  and  reversioner,  367. 

to  a  creditor  to  demand  payment,  867. 

to  a  person  to  enter  an  inn  or  tavern,  367. 

to  shew  trees  reserved  to  a  purchaser,  367. 

but  not  to  glean,  367. 

nor  to  take  away  one's  chattels,  367. 

unless  sold  while  there,  by  the  owner  of  the  land,  367. 

when  one  abuses  authority  given  by  law,  he  is  a  trespasser  from  the  be- 
ginning, 367,  368, 9. 

instances  of  abuse,  368. 

mere  non-feasance  will  not  make  one  trespasser  from  the  beginning,  368. 

when  landlord  distraining  for  rent,  shall  be  deemed  so,  368,  9. 

when  trespass  or  case  lies  for  abuse  o!  distress  by  landlord,  369,  n.  (1). 

an  abuse  of,  will  not  render  one  a  trespasser  from  the  beginning,  when  given 
by  the  party,  369. 

to  appear  as  attorney,  537.    (Vid.  Jfppearance,) 
AWARD,    (Vid.  ^rWr<rfton.) 

may  be  evidence  under  account  stated,  235. 

made  on  Sunday,  not  valid,  246. 

common  count  on,  form  of,  636. 

requisites  of,  778,  780,  1. 

a  promise  by  party  to  correct  mistakes  in,  is  void,  781. 

when  performance  of  requirements  of,  to  be  averred  in  suit  on,  781. 

resignation  of  authority  by  arbitrators,  bar  to  action  on,  id. 

form  of,  782,  3,  4. 


B 

BAIL.    (See  Bond,     Sicurity.} 

justification  of,  in  adjournment  bonds,  855,  6. 

liability  of,  854,  5. 
BAILEE, -  (Vid.  Carrier.) 

assumpsit  lies  against,  56. 

the  different  degrees  of  neglect  for  which  he  is  answerable,  56  to  60. 

what  is  a  delivery  to,  54,  n.  (1). 

how  far  may  limit  his  responsibility  by  notice  or  agreement,  66,  n.  (6). 

joint  bailees  jointly  liable  for  neglect,  56,  n.  (5). 

always  answerable  for  actual  fraud,  57. 

but  not  for  inevitable  accident,  id. 

nor  irresistible  force,  id. 

when  may  maintain  trover,  285,  &c.    (Vid.  JVover,) 

of  his  lien  on  goods  bailed,  294  to  300.    (Vid.  Lien.) 

action  lies  against,  for  negligence  or  breach  of  trust,  348  to  350. 

when  should  be  case  or  trover,  849. 

144 
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when  may  be  treipagf ,  446,  7. 
declarationi  against  bailees,  and  remarks,  617  to  621. 
measure  of  damages  in  action,  by  or  against,  996,  lOOSj  9. 
BAILMENT,    (Vid   BaiUe.     Carrier,    Negled.) 
how  defined,  64. 
is  of  five  sorts,  viz  : 
deposit,  54. 
mandate,  54. 
loan  for  use,  54. 
pledging,  55.    (Vid.  PUdge.) 
letting  to  hire,  56. 
their  definitions,  54, 66. 
how  far  deliveiy  necessary  to  constitute,  54,  n.  (1). 
when  action  lies  in  case  of  a  naked  bailment,  54,  n.  (2). 
assumpsit  brought  on  contract  of,  65. 

when  trover  or  case  is  proper  remedy  for  injuries  arising  from  bailments,  S49. 
distinction  between  bailment  and  sale,  1116, 1117. 
BALANCE  STRUCK, 
assumpsit  on,  65. 
when  it  lies,  234,  5,  6. 
between  partners,  285.    (Vid.  Partners.") 
how  to  declare  on,  234.    (Vid.  Declaration.^ 
proof  of,  234,  5,  6. 

settling  an  account,  is  in  nature  of  a  new  promise^  280. 
form  of  count  on,  636. 
BANK  BILLS, 

when  considered  as  goods,  59,  n.  (5). 
cut  in  two  for  transmission,  may  be  recovered  on,  70. 
BAR, 

suit  for  part  of  an  entire  cause  of  action,  a  bar  to  a  subsequent  sail  for  t^ 

mainder,  567,  8,  726,  7. 
table  of  defences  in  bar,  in  justices'  courts,  690,  &c.    (Vid.  Defence.') 
former  suit  for  same  matter,  when  a  bar  to  another  suit,  724  to  731. 
when  judgment  bar  to  another  action,  724  to  731, 1020. 
set  off  in  former  suit,  or  neglect  to  set  off,  when  a  bar,  728  to  731. 
matter  of  defence  to  former  action,  a  good  plea  in  bar  to  second,  731  to  734* 
when  judgment  conclusive  evidence  in  subsequent  suit,  950, 1, 2. 
BASTARDY, 

order  of,  may  be  enforced  by  action  of  debt,  39, 40. 
i  (  BEARER.    (Vid.  BUls  of  Exchange  and  Promissory  Notes.    Holder.) 

BETS, 

unlawful  by  statute,  70.    (Vid.  Wager.) 
BILL  DF  PARTICULARS.    (Vid.  Particulars,  BiU  of) 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 
assumpsit  on,  65, 159. 
of  their  forms  and  requisites,  156. 
foreign  and  inland,  id. 
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hiU  of  exchange,  what,  156. 

form  of,  id. 

of  a  check,  157. 

what  partief  called,  in  legal  language,  157. 

drawer,  id. 

drawee,  id. 

payee,  id. 

acceptor,  id. 

endorser,  id. 

endorsee,  id, 

holder,  163. 

bill  nearly  allied  to  a  promissory  note,  157. 

must  be  accepted  to  bind  drawee,  id.    (Yid.  Acceptanee.) 

negotiable  at  common  law,  159. 

fnromissory  nate^  form  of,  158. 

what  parties  to,  are  called  in  legal  language,  158. 
•  payee,  id. 

maker,  id. 
'  endorser,  158,  9. 

endorsee,  id. 

bolder,  163. 

negotiable  by  statute,  159. 

bUla  and  notes  should  be  dated,  159. 

but  not  essential,  id. 

when  no  date,  bow  computation  of  time  made,  id. 

should  specify  to  whom  payable,  159, 160. 

how.  where  two  of  same  name,  159, 

mistake  immaterial,  when  there  is  no  doubt  who  is  intended  payee,  id. 

must  specify  by  whom  payable,  id. 

may  be  drawn  payable  to  bearer,  generally,  id. 

or  to  a  fictitious  person,  id. 

not  essential  that  they  should  be  payable  to  order  or  bearer,  160. 

though  otherwise  not  negotiable,  id. 

declaration  upon,  need  not  set  forth  a  consideration,  id.  178. 

must  be  for  payment  of  money  only,  160. 

otherwise  not  negotiable,  id. 

must  not  be  payable  in  foreign  bills,  id. 

but  may  be  in  New-York  bills,  id. 

an  order  to  credit  third  person,  not  a  bill,  id. 

must  not  be  payable  on  condition,  160, 1. 

unless  it  depend  on  a  certain  event,  161. 

must  not  depend  for  payment  on  a  particular  fund,  160, 1. 

but  may  refer  to  a  particular  fund,  161,  2. 

of  the  form  of  promise  in  a  note  or  request  in  a  bill,  162. 

how  to  proceed  where  one  signs  as  agent  without  authority,  162,  3. 

payee  described  as  agent,  &c.  may  sue  in  his  own  name,  162. 

when  endorser  liable  as  maker,  163. 
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take  effect  from  time  of  delivery,  163. 
vhen  transferable,  id. 

must  contain  the  words  order  or  bearer,  to  be  negotiable,  id. 
or  other  equivalent  words,  id. 

and  if  omitted  by  mistake,  may  be  inserted  at  any  time,  id. 
need  not  contain  words  **  for  value  received,''  id. 
when  may  be  made  payable,  id. 
when  no  time  mentioned,  payable  on  demand,  id. 
and  draw  interest  from  date,  id. 
time  cannot  be  altered  by  parol  evidence,  id. 
or  by  separate  agreement,  though  in  writing,  id. 
when  makers  bound  jointly  and  severally,  164.    (Vid.  JSkidorser,  Endorw^- 

tnent.) 
where  blank  is  left  for  name  of  payee,  it  may  be  filled  up  after  executioa 

of  note,  164. 
bow  to  proceed  if  payee  be  wrongly  named,  164. 
what  alteration  vitiates,  164,  5. 
drawn  to  be  discounted  by  the  bank,  may  be  discounted  by  a  stranger  oq 

bank's  refusal,  165. 
who  may  be  parties  to  a  bill  or  note,  165,  6,  7. 

an  infant  cannot,  165,  6,  265,  703.     (Vid.  Infant,  Appendix,  p.  1120.) 
effect  of  his  endorsement,  166. 

married  woman  cannot  be  a  party,  166,  7.    (Vid.  Husband  and  Wife.} 
effect  of  her  endorsement,  166,  7. 
note  payable  or  endorsed  to,  how  sued,  167. 
when,  though  void  as  to  some,  it  will  bind  other  parties,  167. 
how  negotiated,  167.     (Vid.  Transfer.) 
by  endorsement,  if  payable  to  order,  167. 
by  delivery,  if  payable  to  bearer,  167,  169. 
or  endorsed  in  blank,  167,  169. 
who  has  right  of  transfer  167, 8. 
maker  cannot  dispute  right  of  payee  to  endorse,  167. 
time  of  tranfer,  168. 
before  or  after  due,  168,  1120. 
when,  after  being  paid,  and  effect  of,  168, 9,  1120. 
when  transferable  by  endorsement  only,  169. 
how,  when  payable  to  order  of  fictitious  payee,  id. 
negotiable  here,  though  made,  where  not  so,  169. 
payable  to  order  or  otherwise  not  negotiable,  maybe  transferred  without  mi- 

dorsemcnt,  id. 
but  in  such  case,  holder  cannot  sue  in  his  own  name,  id. 
and  defendant  may  set-off  demands  against  original  payee  before  notice  oi 

assignment,  id. 
when  not  negotiable,  action  may  be  brought  in  name  of  endorser  or  drawer, 

170. 
form  and  effect  of  endorsement,  170  to  173.    (Vid.  Endorsement.  EndorMr.y 
when  may  be  endorsed  or  transferred  for  part,  and  its  effect,  173».  233,  4. 
may  be  sold  for  less  than  their  face,  178. 
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of  the  conHderation  q/j  how  and  when  inquirable  into,  173,  4.    (Vid.  Con- 

sideratum.) 
import  a  consideration,  173. 

when  consideration  must  be  stated  and  proved,  173,  4. 
of  the  consideration  as  between  original  parties,  174,  177. 
failure  or  illegality  of,  when  available  as  a  defence,  174,  5,  177. 
instances  of  failure  and  illegality  of  consideration,  174,  5. 
whether  partial  failure  of  consideration,  matter  of  defence,  175,  6. 
note  made  as  a  gift,  cannot  be  enforced,  176. 
when  want  of  consideration,  defence  as  against  holder,  id. 
when  holder  can  recover  only  what  he  g^ves  for  paper,  id. 
want  of  consideration  in  acceptance,  not  available  against  payee,  176,  7. 
not  examinable  into,  to  defeat  innocent  or  bona  fide  holder,  177,  8. 
who  so  considered,  178,  9.    (Vid.  Holder,^ 
presumed  to  be  so,  till  contrary  be  shown,  178. 
when  not  so,  stands  exposed  as  original  party,  179. 
what  defences  then  available  by  defendant,  id. 

in  action  agiiinst  acceptor  or  endorser,  when  signature  of  drawer  or  mak 
t  need  not  be  proved,  id. 

endorser  is  liable  on  note,  void  between  original  parties,  179,  180. 

one  who  has  received,  in  payment  of  a  debt  due  him,  bills  over-due,  depos* 

ited  with  another  for  collection,  is  liable  to  original  owner,  180. 
innocent  holder,  when  defeated,  where  note  is  void  by  statute,  id. 
as  for  usury  or  gaming,  id.    (Vid.  Usury,     Gaming.) 
against  what  parties  valid  in  such  case,  id. 
when  deemed  usurious,  180,  1. 

when  consideration  questionable,  upon  a  note  payable  on  demand,  181. 
when  a  good  objection,  that  plaintiff  holds  note  merely  as  agent,  181, 2. 
holder  may  bring  action  in  name  of  person  having  no  interest  in  note,  and 

without  his  authority,  1121. 
lost  bill  or  note,  remedy  upon,  182,  3,  4,  232,  3.     (Vid.  Lout  BUU  or 

Notes.) 
form  of  bond  to  be  given  by  plaintiff,  631. 
Applies  only  to  negotiable  notes,  183. 

bank  bills  cut  in  two,  when  action  mny  be  maintained  on,  70,  183,  4. 
when  mutilated,  need  not  be  so  described  in  pleading,  184. 
when  endorser  liable  before  note  becomes  due,  184. 
effect  of  transfer  by  delivery,  184,  6. 
warranty  that  note  is  not  forged,  always  implied,  186. 
when  necessary  for  bearer  to  show  how  he  came  by  note,  186. 
rights  and  obligations  of  parties  to,  186,  1122. 
of  drawer,  186. 
endorser,  186,  7. 

acceptor  of  bill,  187  to  190.    (Vid.  Acceptance,) 
maker  of  a  note,  187  to  190. 

when  liable  without  demand,  187.    (Vid.  Demand.  Presentment.,) 
acceptor  of  a  forged  bill  is  liable,  190. 
how  acceptor  or  maker  may  be  dlfcharged,  188,  9. 
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liable  for  interest,  189,  19a    ( Vid.  Interest.) 

on  firm,  for  private  debt  of  partner,  ^mafacu  binding  on  finn,  190. 
Migaiion»  of  drawer  and  endorser  of  a  bill  after  acceptance,  aod  of  endoner 

of  a  note,  190,  1122. 
that  bill  or  note  shall  be  paid  on  due  demand,  190. 
not  liable  for  costs  of  suit  against  other  parties,  191. 
endorser  liable  to  endorsee  only  for  what  he  paid,  id. 
but  maker  of  a  note  liable  for  full  amount,  id. 
when  an  endorsement  in  blank  may  be  filled  up  with  a  guaranty,  id. 
engagement  of  drawer  and  endorser  that  due  demand  shall  be  made,  19^ 
when  demand  for  payment  or  acceptance  must  be  made,  192,  I94»  1121. 

(Vid.  Presentment.  Acceptwfioe,) 
when  drawn  payable  on  demand,  or  no  time  mentioned,  192,  3. 
or  at  sight,  192,  3. 
or  at  a  day  certain,  194. 
so  long  after  sight  or  demand,  194. 
when  days  of  grace  allowed,  and  how  computed,  192,  194,  1121.    (TidL 

Days  of  Ghrace,) 
how  to  be  demanded,  195,  6. 
by  whom,  195,  6. 
of  whom,  id. 
at  what  place,  id. 
demand,  how  waived*  196. 
how  made,  if  note  fall  due  on  Sunday,  or  day  of  public  rest,  or  featival,  Ike. 

197. 
when  must  be  made  according  to  usages  of  bank,  197. 
same  steps  necessary  to  charge  drawer,  as  to  charge  endorser,  197,  8. 
except  when  drawee  has  no  effects  in  his  hands,  198,  9. 
fimilarity  between  drawer  and  endorser,  198. 
want  of  effects  in  hands  of  drawee,  no  excuse  for  not  giving  notice  to  CDdor- 

ser,  199. 
of  notice  of  non-acceptance,  &c.  where  drawee  has  no  effects,  198  to  20L 
notice  must  always  be  given  when  drawer  or  endorser  can  by  possibility 

suffer  damage  for  want  of  it,  199. 
where  drawer  informs  payee  that  he  has  withdrawn  the  funds,  notice  not 

necessary,  200. 
where  maker  of  a  note  has  absconded  before  day  of  pajrment,  endoiM* 

need  not  prove  a  demand,  id. 
where  acceptance  is  conditional,  when  notice  to  be  given,  201. 
in  other  respects,  rules  are  same  as  those  relating  to  non-payment,  901* 
of  notice  of  nonpayment y  901. 
form  of,  and  what  sufficient,  201  to  208, 1122. 
by  whom  must  be  given,  203,  4. 
to  whom  must  be  given»  203,  209. 
how  prepared,  examined  and  transmitted,  204. 
when  it  should  be  personal,  id. 
when  by  mail,  id. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES— coirftntted. 
mail  of  next  day  adef  demand,  will  do,  204. 
bow  notice  should  be  directed,  204,  5, 1122. 
when  by  agent,  should  be  given  immediately,  206,  1122. 
must  not  be  given  before  demand,  206. 
Iiow,  when  drawer  or  endorser  is  dead,  206. 
what  will  excuse  regular  notice,  206,  7,  8. 

payment  must  be  demanded  of  drawee,  tliough  accepted  9upra  protest 9  208 
of  notice  where  paper  is  endorsed  after  due,  208. 
where  part  is  paid  at  the  day,  215. 

due  notice  will  sometimes  be  inferred  from  circumstances,  208,  9. 
how  notice  should  be  stated  in  declaring,  209. 
liability  of  each  party  to,  209. 
how  holder  may  sue  parties  to,  209  to  211,  237,  239. 
how  he  should  proceed  to  save  his  costs,  209,  210. 
of  notice  by  prior  endorsees  to  their  endorsers,  211, 212. 
party  paying  bill  may  sue  other  parties  to  it,  211. 
drawee  not  liable  on  the  hill,  for  not  accepting,  212. 
but  acceptor  is,  for  not  paying,  id. 

accommodation  maker  or  acceptor  may  sue  on  implied  indemnity,  id. 
liow  parties  to,  discharged,  id. 

when  by  judgment  or  satisfaction  against  one  of  parties,  id. 
or  part  payment,  id. 

^r  giving  time  to  other  parties,  213  to  216. 
effect  of  giving  time,  218  to  218. 

or  of  compounding  with  or  discharging  any  of  the  parties,  213  to  216. 
agreement  to  give  time  will  not  discharge  where  it  is  not  binding,  214. 
when  release  by  a  subsequent  endorser    to  insolvent  maker,  will  discharge 

other  parties,  215. 
but  parties  in  interest  will  not  be  discharged,  by  acts  done  with  tlieir  assent, 

216. 
kio  obligation  of  active  diligence  on  holder  to  sue,  but  may  delay  without 

discharging  parties,  216,  17,  1123. 
when  a  release  of  one  of  several  endorsers  discharges  the  others,  1122. 
when  a  party  otherwise  discharged,  is  bound  by  subsequent  promise  to  pay, 

218,   19. 
or  other  act,  id. 
what  shall  be  construed  a  waiver  of  holder's  laches  in  demand  or  notice, 

218  to  220. 
release  of  insolvent  endorser  of  an  accommodation  note,  does  not  discharge 

maker,  220. 
when  considered  payment  of  a  debt,  221  to  231.    (Vid.  Payment.) 
consequence  of  being  so  considered,  221,  2. 

when  action  lies  on  original  consideration,  and  not  on  bill  or  note,  222. 
creditor  suing  on  original  consideration,  must  produce  note,  or  show  its 

loss,  224. 
what  laches  in  creditor  will  render  bill  or  note  absolute  payment,  228  to 

231. 
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taken  in  satisfaction,  determines  a  lien,  231. 

when  bill  or  note  is  evidence  under  money  counts,  231,  2,  3. 

rule  not  confined  to  suits  between  immediate  parties,  232. 

corporations  liave  same  right  to  be  parties  to  bills  or  notes,  as  natural  per- 
sons, 233. 

when  endorser  may  be  declared  against  as  maker,  233. 

when  agreement  by  payee  to  allow  precedent  or  subsequent  debts,  shall  op- 
erate as  payment,  234. 

how  far  one  partner  may  draw,  accept]  or  endorse  for  the  firm,  89^  90, 91 
(VId.  Partners.) 

a  merchant's  clerk,  as  such,  has  no  authority  to  sign  for  his  master,  76. 

misdemeanor  in  justice  or  constable,  to  buy,  for  prosecution,  260. 

proceedings  by  defendant  in  suit  so  brought,  260,  1. 

in  action  of  trover  for,  plaintiff  must  show  unfair  possession  in  defendant, 
301. 

measure  of  damages  in  such  an  action,  1008. 

trover  will  not  lie  for  note  that  has  been  paid,  301. 

forms  of  declarations  on  bills,  &c.,  with  directions,  626  to  632.  (Yid.  Jkc- 
laration.) 

right  of  set  off  between  parties  to,  740,  1,2. 

neglect  to  set  off,  when  proper  to  do  so,  extinguishes  right  of  action  on,  748. 

where  hblder  appoints  maker  his  executor,  debt  is  discharged,  773L 

where  payee,  on  transferring  note,  agrees  to  pay  it,  if  not  collectable  of  ma- 
ker by  due  course  of  law,  it  is  no  excuse,  for  not  attempting  to  collect  it, 
that  maker  is  insolvent,  1121. 

when  surety  is  discharged,  1122. 
BOND, 

for  what  amount  may  be  sued  on  in  justices'  courts,  30,  1113. 

must  be  sealed,  620. 

when  debt  lies  on  bond,  37,  38.    (Vid.  Debt.) 

form  of,  on  short  summons,  same  as  for  warrant,  454,  469. 

form  of,  on  warrant,  469. 

on  attachment,  489. 

how  long  liability  of  sureties  continues,  1127. 

to  prevent  removal  of  property  under  attachment,  616,  617,  518. 

by  claimant  of  property,  618,  619. 

form  and  requisites  of  declaration,  on  bond  for  payment  of  money,  596|  7. 
(Vid.  Declaration.) 

of  declaration  on  jail  bond,  697,  8,  9. 

form  of  bond  to  be  given  by  plaintiff,  in  suit  on  lost  note,  631. 

by  defendant  on  plea  of  title,  826,  6.    .  <• 

on  adjournment,  863, 4. 

liability  of  obligors  in  adjournment  bonds,  864,  6. 

when  action  on,  may  be  brought,  864,  6. 

when  damages  in  suits  on  bonds,  may  exceed  penalty,  998. 

when  sum  contained  in,  considered  as  penalty,  or  liquidated  damagat,  996,6 

to  stay  execution,  requisites  and  form  of,  1046. 
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BOND — continued, 

of  indemnitj  to  be  taken  by  officer  when  g^oda  taken  on  execution  are 
claimed  by  third  person,  1066,  7. 

form  of,  and  when  binding,  1067,  8. 

given  by  tenant  on  claim  of  rent  by  landlord,  1081. 

constable's  bond  on  taking  office,  form  and  requisites  of,  1087,  8. 

appeal  bond,  1101,  2. 

power  of  justice  to  amend  bonds  required  to  be  given  in  course  of  proceed- 
ings before  him,  1108,  n.  (1). 

how  far  they  must  conform  to  statute  to  be  valid,  1108,  n.  (1). 
BOOKS  OF  ACCOUNT, 

how  far  evidence  in  favor  of  party  keeping  them,  955. 

the  charges  must  be  matter  of  book  account,  id. 

not  money,  id. 

are  not  evidence  of  a  single  charge,  id. 

proof  preliminary  to  receiving  them,  id. 

not  confined  to  any  particular  employments,  955,  958,  9. 

when  admitted,  are  merely  evidence  for  the  consideration  of  the  court  or  ju- 
ry, not  conclusive,  956. 

circumstances  which  determine  their  competency  and  credibility,  consider- 
ed, 956  to  962. 

whether  entries  made  by  a  clerk  come  within  the  rule,  958,  9. 

independent  proof  of  two  items  of  account,  sufficient  to  comply  with  the 
rule,  959. 

they  must  be  general  books  of  daily  account,  id. 

entries  must  be  in  ordinary  course  of  business,  not  of  demands  arising  on 
special  contract,  id. 

what  demands  may  be  the  subject  of  the  account,  959,  960. 

if  better  proof  attainable,  entries  in,  not  admissible  in  evidence,  960. 

entries  must  be  made  at  the  time  of  the  transaction,  id. 

must  be  in  the  regular  book  of  tlie  party,  id. 

when  must  be  in  handwriting  of  party,  id. 

must  be  kept  as  an  account,  not  a  mere  memorandum,  960,  1. 

must  be  specific,  not  a  general  charge,  961. 

book  itself  must  be  produced,  not  a  copy,  id. 

entries  in  handwriting  of  clerk,  when  admissible,  id.  n.  (1). 

books,  when  admitted,  are  evidence  of  the  items  and  prices,  962. 
BORROWER, 

for  what  degree  of  neglect  he  is  liable,  58.    (Vid.  Bailee.) 


CARRIER,    (Vid.  Bailment,    Bailee,     Common  Carrier.) 
what  is  a  delivery  to  him,  54,  n.  (1). 

how  far  may  limit  his  liability  by  agreement  or  notice,  56,  n.  (6),  1117. 
for  what  degree  of  neglect  answerable,  58,  9,  1117,  1118. 
till  what  time  he  remains  liable,  1117. 
measure  of  damages  in  action  by  or  against,  996,  1008,  9. 
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CASE,  ACTION  ON  THE.    (Vid.  Tretpaas  on  the  Ca»e.) 
CATTLE,    (Vid.  ^nimofa.) 

of  trespass,  for  an  injury  done  bj,  372,  &c. 

power  of  town  meetings  concerning,  377. 

may  be  distrained  damage  feasant,  372.    (Vid.  Distress,) 

whether  may  run  in  highway,  though  allowed  by  by-law  of  town,  382  to 
387,  n.  (1). 

when  party  bound  to  fence  against,  374,  &c.    (Vid.  Fences.) 
CAUSE, 

how  entitled,  467,  n.  (1).  .^ 

CERTIFICATE, 

of  justice,  to  prove  proceedings  in  a  cause  before  him,  926. 

of  what  it  is  eyidence,  id. 

clerk's  certificate  of  authentication!  927. 

its  effect,  926,  928. 

of  town  clerk,  to  copy  of  writing  on  file  in  his  office,  928. 

how  far  proof,  928.    (Vid.  Evidence,) 

of  county  clerk,  to  annex  to  justice's  certificate  of  acknowledgment  of 
deeds,  935. 

by  justice,  to  a  transcript  of  his  docket,  926,  1025. 

of  service  of  certiorari,  to  stay  execution,  1099. 

of  service  of  appeal,  1105. 
CERTIORARI, 

whether  error  in  fact ^  of  which  party  might  have  availed  himself,  may  be 
assigned  on  certiorari,  258. 

defective  pleading,  not  available  on  certiorari,  unless  objected  to  in  cout 
below,  552. 

so  of  improper  evidence,  986. 

how  evidence  returned  by  justice  will  be  weighed  on,  987,  8. 

questions  of  law,  not  of  fact,  may  be  reviewed  on,  988. 

when  it  lies,  and  from  what  court,  1092,  3. 

when  payment,  or  release  of  judgment,  will  prevent,  1092, 3. 

proper  course  would  be  a  motion  to  quash,  1093. 

duty  of  justice,  on  receiving  writ  of,  id. 

form  of  return,  and  its  requisites,  1093  to  1096. 

fee  for  making  return,  1029. 

how  far  it  should  answer  the  affidavit,  1095. 

what  it  should  contain,  id. 

should  be  drawn  up  by  justice  himself,  1096. 

how  it  will  be  construed,  1096,  7. 

may  be  made  after  expiration  of  justice's  term  of  office,  1097. 

how  to  proceed  where  justice  is  dead,  insane,  Su;.  or  has  removed  ont  of  the 
county,  id. 

of  amending  the  return,  1097,  8. 

form  of  amended  or  supplemental  return,  1099. 

when  certiorari  stays,  or  suspends  execution,  1099,  1100. 

whether  after  levy  made,  1100. 

whether  it  releases  goods  taken  under  attachment,  id. 

form  of  certificate  to  sen*e  on  officer  holding  execution,  1099. 
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CHALLENGE, 

when  to  b«  made^  885,  890. 

is  to  the  amy  or  to  the  polls,  885. 

challenge  to  the  array  is  either  a  principal  challenge,  or  to  the  favor,  886. 

grounds  of  principal  challenge  to  the  array,  886, 7. 

grounds  of  challenge  to  the  array  for  favor,  887. 

challenge  to  the  polls  is  either  principal  challenge,  or  to  the  favor,  id. 

grounds  of  principal  challenge  to  the  polls,  and  for  favor,  877  to  890. 

party  cannot  take  a  challenge  to  the  polls  which  he  might  have  had  to  the 
array,  887. 

manner  of  making  challenge,  891,  2,  3. 

how  tried,  id.  id. 

fiifm  of  oath  to  witness,  upon  trial  of  a  challenge,  891. 

to  jurors,  id. 

to  triers,  892. 

how  they  are  to  proceed,  892,  3. 

a  justice  is  not  liable  to  be  challenged,  877. 
CHARACTER, 

how  far  evidence  of,  is  admissible  in  action  for  adultery  or  seduction,  853,  4. 

when  good  character  of  witness  may  be  shown,  985. 

how  impeached,  983.    (Vid.  Witnesses.) 
CHATTEL  MORTGAGE, 

when  considered  fraudulent,  and  doctrine  as  to,  generally,  1056  to  1065. 
CHATTEL  NOTE,    (Vid.  Tender,) 

measure  of  damages  in  action  on,  997. 

falling  due  on  Sunday,  is  payable  on  Monday,  197.    (Vid.  JBUls  of  Ex- 
change,  JTc.) 
CHATTELS, 

damage  feasant  may  be  distrained,  372.    (Vid.  Distress.    Trespass.) 

what  may  be  levied  on,  under  execution,  1048,  &c.    (Vid.  Execution.) 
CHECK,    (Vid.  JBiUs  of  Exchange,  *•«.) 

what  is,  and  form  of,  157. 

governed  generally  by  same  rules  as  bills  of  exchange,  157. 

distinction  between  check  and  bill  of  exchange,  1121. 

endorser  of,  not  liable  till  notice  g^ven  him  of  demand  and  non-payment,  id. 

what  diligence  required  of  holder  of,  id. 

when  post-dated,  at  what  time  to  be  demanded,  id. 
CHOSE  IN  ACTION, 

defined,  46. 

is  assignable,  61  to  64.    (Vid.  jSfssignment.) 

justices  and  constables  prohibited  from  buying,  for  prosecution,  260. 

proceedings  by  defendant  on  suit  brought  on  securities  so  purchased,  260, 
261,2. 

not  leviable  on,  under  execution,  1051. 
CLERGYMAN, 

may  not  act  as  justice,  21. 

how  far  precluded  from  disclosing  professional  communications,  976. 
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CLERK, 

to  a  merchant,  has  no  authority,  as  such,  to  sign  notes  for  his  master,  76. 

county  clerk's  certificate  to  be  annexed  to  transcript  or  acknowledgment  by 
•     justice,  927,  935. 

town  clerk's  certificate,  928. 
COINS, 

what  are  a  legal  tender  and  their  legal  value,  798  to  801.     (Vid.  Tender,) 
COMMENCEMENT, 

suits,  how  commenced,  451.     (Vid.  SummoriB,     Warrant    JttachmaU.) 
when  deemed  to  have  been  commenced,  451,  495,  6. 
so  as  to  avoid  statute  of  limitations,  769,  770. 
of  declaratumy  form  of,  590. 
of  special  plea  in  bar,  722. 
COMMISSION, 

to  examine  foreign  witnesses,  when  awarded,  868,  9. 
form  of  notice  of  application  for,  869. 
when  and  how  served,  870. 
service  of  notice,  how  proved  to  justice,  870. 

what  party  must  swear  to,  in  order  to  obtain,  and  form  of  oath,  870, 1. 
when  justice  may  refuse,  871. 
to  whom  to  lie  directed,  id. 
form  of  commission,  871,  2. 

interrogatories!,  requisites,  and  form  of,  and  how  settled,  872,  3. 
form  of  assent  of  parties  to  interro^aties,  873. 
form  of  approval  by  justice,  id. 
how  forwarded  to  commissioner,  873,  4. 
how  executed  and  returned,  874,  5. 

form  of  summons  to  witness  to  appear  before  commissioner,  875^ 
form  of  oath  to  witness,  and  caption  of  deposition,  875,  6. 
endorsement  of  exhibits,  876. 
effect  of  evidence  taken  on,  id. 
COMMISSIONERS, 

to  examine  witnesses,  may  sue  for  their  fees,  120,  121. 
of  deeds,  powers  of,  1115,  n.  (1) 
justice  has  all  the  powers  of,  1115, 1116. 
COMMITMENT, 

of  witness,  refusing  to  be  sworn,  914. 
COMMITTEE, 

of  a  club,  party  or  society,  personally  liable  for  accommodalionf  fandAed 

their  principals,  106,  7. 
their  host  not  bound  to  look  to  any  one  else,  id. 

of  idiot  or  lunatic  cannot  bring  suit  in  his  own  name,  267.    (Vid.  Idiots  t^d 
Lunatics. ) 
COMMON  CARRIER,     (Vid.  JBaUee,     Carrier,) 

how  far  may  limit  his  liability  by  notice,  56,  n.  (6),  1117. 

for  what  dejrree  of  neglect  answerable,  58,  9,  n.  (5),  1117, 1118. 

what  is  a  delivery  to  him,  54,  n.  (1). 

who  shall  be  deemed  so,  59,  n.  (5). 

till  what  time  he  remains  liable,  1117. 
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COMMON  COUNTS, 

general  form  and  requisites  of,  633. 

fonns  of  different  counts,  632  to  637. 

may  be  consolidated  into  one,  637. 

when  may  be  used  in  declaring  on  special  contracts,  124,  636,  1128. 
COMPROMISE, 

proposition  for,  not  evidence  against  party  making  it,  947. 
CONCEALMENT, 

on  sale  of  goods,  when  fraudulent,  311.    (Vid.  Fraud,     Sale.) 
CONCLUSION, 

of  declaration,  form  of,  658. 

under  statute  against  cutting  timber,  656, 901,  n.  (1). 
CONDITION  PRECEDENT, 

doctrine  as  to,  44,  5,  6,  66,  7,  103,  108.    (Vid.  PromUe.     Covenants. 
Goods  sold  and  delivered,) 

must  be  stated  in  declaration,  592. 
CONFESSION,    (Vid.  j^dmission.) 

judgment  by,  how  and  when  taken,  1017, 1018.    (Vid.  Judgment.) 
CONSANGUINITY, 

justice  related  by,  to  one  of  the  parties,  should  not  try  cause,  877,  8. 

he  must  suspend  proceedings,  if  commenced,  without  rendering  any  judg- 
ment, id. 

when  cause  of  challenge,  to  the  array  or  polls,  886,  7,  8. 
CONSENT,    (Vid.  Jurisdiction.} 

when  consent  will  confer  jurisdiction,  27,  29,  31,  32,  34,  535. 

will  take  away  eiror,  31. 
CONSIDERATION, 

necessary  to  a  contract,  47. 

an  agreement  without,  is  void,  id. 

trifling  consideration,  sufficient,  47,  1116. 

moral  obligation,  47,  67. 

must  be  a  benefit  to  party  promising,  or  some  prejudice  to  party  to  whom 
promise  is  made,  48. 

release  of  a  lien  under  attachment,  sufficient  for  a  promise  by  third  person 
to  pay  debt,  1116. 

forbearance  to  sue,  a  good  consideration  for  a  written  promise,  1116,  1124. 

past  consideration,  when  sufficient,  48,  68,  9. 

seal,  only  presumptive  evidence  of,  49. 

reducible  to  three  beads,  id. 

sufficiency  and  insufficiency  of,  considered,  66,  7,  8,  9,  70. 

promise  to  pay,  in  consideration  of  swearing  to  the  debt,  binding,  67. 

must  be  in  the  power  of  promissor  to  perform,  69. 

request,  when  necessary  to  constitute,  68,  9. 

when  must  be  set  forth  in  declaring,  and  how,  160,  591. 

ofbUl  or  notSy  how  and  when  inquirable  into,  173.    (Vid.  Bills  of  Exchange, 

is  implied  by  instrument,  id. 

when  must  be  stated,  and  proved,  173, 4. 

in  actions  on  bills  or  notes,  may  be  inquired  into,  174. 
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as  between  original  [nrties,  174,  177. 

failure  or  illegality  of,  when  available  as  a  defence,  174, 5,  177. 

instances  of  failure,  and  illegality  of,  174, 5. 

liability  for  previous  endorsements,  a  good  consideration,  175. 

or  an  agreement  to  delay  prosecution  of  a  note,  id. 

want  of,  does  not  discharge  liability  of  accommodation  endorser,  175. 

partial  failure  of,  matter  of  defence,  175,  6. 

when  party  who  has  received  what  he  contracted  for,  may  avail  himielf  of, 
1123, 4. 

note  made  as  a  gift,  cannot  be  enforced,  176. 

want  of,  between  original  parties,  when  available  as  a  defence  against  hol- 
der, id. 

want  of  in  acceptance,  not  available  against  payee,  176,  7. 

not  examinable  into,  to  defeat  bona  fide  holder,  177,  8. 

but  is,  where  void  by  statute,  180. 

when  deemed  usurious,  180,  1. 

when  questionable  upon  a  note,  &c.  payable  on  demand,  181. 

when  may  be  impeached  by  muker,  1123. 

must  be  legale  240. 

instances  of  illegal  considerations,  240,  &c. 

for  the  commission  of  crime,  or  misdemeanor,  or  trespass,  2^,  1« 

compounding  criminal  prosecutions,  240. 

concerning  cohabitation  or  prostitution,  241,  2. 

in  restraint  of  trade  or  marriage,  242,  3,  1123. 

or  injurious  to  public  welfare,  243. 

or  tending  to  a  breach  of  the  peace,  id 

to  maintain  suits,  244. 

to  induce  ofBicer  to  neglect  his  duty,  id. 

gaming  contracts,  id. 

fraud,  244,  5,  268, 1116.    (Vid.  Fraud,) 

inn-keeper,  trusting  persons  improperly,  245. 

whether  contract  made  on  Sunday  is  void,  245,  6. 

usury  avoids  contracts,  246.    (Vid.  Usvry,') 

and  duress,  264.    (Vid.  Duress.) 

same  defence  for  insufficiency,  allowed  in  specialties,  at  in  mmple  cob* 
tracts,  268,  n.  (1). 

when  to  be  expressed  on  face  of  instrument,  275,  6.    (Vid.  Fratuk,  SHaNU 

of.) 
sufficient,  in  general,  if  it  appear  from  whole  instrument,  that  there  it  a  good 
consideration,  1128. 
CONSTABLE,  (Vid.  Officer.    Process.    Execuiion.) 
how  sued  for  not  returning  execution,  40. 
form  of  declaration,  600. 
his  sureties,  how  far  liable  with  him>  41. 
may  sue  for  his  fees,  121. 
not  to  buy  securities  for  prosecution,  260. 
may  maintain  trover  for  goods  taken  by  virtue  of  process,  286. 
when  mutt  tliow  valid  judgment  at  well  at  execution,  S86,  7. 
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caae  lies  against^  for  breach  of  duty»  S35. 

forme  of  declaration,  648,  9. 

when  protected,  though  process  be  void  for  want  of  jurisdiction,  998  to  406. 

or  for  irregularity  or  error,  405  to  408. 

•acting  oat  of  his  territorial  jurisdiction,  is  a  trespasser,  408. 

action  lies  against  for  false  return,  504. 

may  serve  a  summons  in  his  own  favor,  505. 

when  and  how  to  notify  plaintiff  of  arrest  of  defendant  by  warrant,  506,  7. 

when  may  break  open  doors  in  order  to  arrest,  512,  13. 

not  necessary  that  he  should  be  the  hand  that  arrests,  513.    (Yid.  Arrest.) 

cannot  serve  warrant  in  his  own  favor,  514. 

nor  attachment,  525. 

may  command  assistance  in  execution  of  process,  514, 15. 

duty  of,  in  cases  of  attachment,  515  to  523.    (Yid.  Jltiachmemt^ 

forms  of  returns  by.    (Yid.  Retuma.) 

cannot  deputize  one  to  serve  process,  524. 

must  detain  defendant  on  warrant  till  discharged,  532. 

4ebt  lies  against,  for  an  escape,  600.    (Yid.  Escape.) 

requisites  of  declaration  in,  id. 

when  he  may  justify  under  general  issue,  698,  n.  (1),  816. 

how  to  justify  under  an  appointment  by  three  justices,  816. 

effect  of  such  appointment,  id. 

Ibrm  and  requisites  of  plea,  815,  817. 

what  are  valid  objections  to  his  serving  a  venire,  882, 3.    (Yid.  Challenge.) 

bow  enquired  into,  id. 

constables'  fees,  1029. 

when  entitied  to,  on  execution,  1030,  1 . 

can  make  but  one  charge  for  mileage,  where  defendants  reside  at  same 

place,  1031. 
his  duty,  on  receiving  execution,  1047,  8. 
not  bound  to  execute,  if  judgment  is  void,  1048. 
on  what  he  may  levy,  1048,  &c.    (Vid.  Execution.) 
production  and  proof  of  execution,  sufficient  proof  of  authority  in  suit  against 

him,  1056. 
how  to  proceed  where  property  is  claimed  by  third  person,  1066,  7. 
what  a  sufficient  search  by,  for  goods  to  satisfy  execution,  1068. 
what  he  may  shew  in  his  defence,  when  sued  for  neglect,  1068,  9. 
his  powers  under  execution,  in  searching  for  goods,  1070. 
what  constitutes  a  levy  by,  1071. 
duty  upon  seizing  goods,  1072. 
when  to  take  a  receipt,  and  form  of,  1072,  3. 
should  levy  and  sell  during  life  of  execution,  1073,  4. 
whether  he  can  recover  against  defendant,  if  he  pay  execution  for  him 

without  being  requested,  1073. 
bow  to  proceed  after  seizure  of  goods,  1074,  &c. 
must  make  an  endorsement  of  time  of  levy,  1074. 
how  to  advertise  and  proceed  on  sale,  1074  to  1077. 
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may  sell  ailer  expiration  of  his  office,  and  his  bail  continue  liable^  1077. 

his  duty,  on  a  claim  of  rent  by  landlord,  1078  to  1082. 

cannot  buy,  at  sale  made  by  him  on  execution,  1082. 

liable  to  an  action,  if  he  sell  disre^rding  claim  of  rent  duly  made,  id. 

but  the  affidavit  and  claim  must  be  duly  produced  to  him,  1079,  n.  (1.) 

liable  to  misdemeanor,  for  receiving  a  reward  for  omitting  to  arrest  or  Garry 
a  party  to  prison,  or  postponing  sale,  or  delaying  any  duty,  1077. 

his  duty,  on  return  of  execution,  1085. 

forms  of  returns,  1085,  6.    (Vid.  Returns.) 

cannot  serve  execution  in  his  own  favor,  1086. 

must  give  security  for  faithful  performance  of  his  duties,  within  eight  days 
after  his  election  or  appointment,  1087. 

requisites  of  such  security,  and  form,  1087,  8. 

efifect  of  non-compliance  with  statute,  1088. 

constable  or  his  sureties  cannot  take  advantage  of,  id. 

cannot  avoid  liability  accruing  upon  execution,  by  delivering  it  to  anotiier 
officer,  id. 

for  what  acts  or  omissions  he  is  liable,  1088,  9, 1090. 

within  what  time  suit  must  be  brought,  1089. 

what  the  proper  form  of  action,  id. 

bond  may  be  prosecuted  without  leave  from  any  court,  id. 

extent  of  liability  of  sureties,  1089,  1090. 

liability  of  constable  for  escapes,  1090. 

what  a  good  defence  in  action  for,  id. 

what  amounts  to  an  escape,  1090, 1,  337,  8.    (Vid.  JBscapes.') 

plaintifif  in  action  against,  must  prove  both  judgment  and  execution,  1090. 

but  variance  between  them,  in  amount,  is  no  defence,  id. 

what  damages  recoverable  against  constable,  1091. 

when  he  may  take  security  of  defendant,  id. 

when  he  can  recover  against  party  escaping,  id. 
CONSTITUTIOiV, 

law  contraiy  to,  has  no  binding  effect  on  court,  387. 

whether  law  authorizing  towns  to  permit  cattle  to  run  in  highways  is  cooitio' 
tutional,  383  to  387,  n.  (1.) 
CONSTRUCTION, 

of  pleadings,  in  favor  of  party  pleading,  578. 

words  to  be  construed  as  ordinarily  used,  577. 
CONTEMPT, 

justice's  power  to  puni9h  for,  35,  36,  907,  8,  9. 

mode  of  proceeding,  909  to  912. 

form  of  warrant,  910. 

of  record  of  conviction,  910,  11. 

of  commitment,  912. 

by  witness,  in  refusing  to  be  sworn,  912  to  914. 
CONTRACT, 

defined,  46. 

is  by  specialty  or  parol,  46. 

is  express  or  implied,  47. 
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exftcuted  or  executoiy,  47. 

must  have  sufficient  consideration,  id.    (Vid.  ConsideraCion.) 

of  sale,  49,  98  to  106.     (Vid.  SaU,) 

when  void  by  statute  of  frauds,  50,  51,  268,  9.    (Vid.  IVauds,  Statute  of) 

when  complete,  60, 101. 

what  sufficient  delivery  under,  51,  2,  99  to  103.     (Vid.  Ddivery.     Sale,} 

of  bailment,  54.    (Vid.  JBailmewt,) 

of  debt,  60.     (Vid.  Debt.) 

not  valid,  if  made  between  citizens  of  different  belligerent  nations,  70. 

for  sale  of  ille^l  articles,  void,  105. 

for  goods  sold  and  delivered,  98.    (Vid.  Cfooda  sold  and  delivered.) 

for  work,  labor  and  services,  108.    (Vid.  Work,  Labor  and  Serviees.) 

purchaser  wishing  to  rescind,  must  place  vendor  in  same  situation  as  befora 

sale,  128. 
money  paid  on  a  void  contract,  when  it  may  be  recovered  back,  128,  9. 
contracts  in  course  of  a  justice's  suit,  assumpsit  lies  on,  156. 
plaintiff  in  an  action  on  contract,  cannot  divide  it  into  several  suits,  567|8. 
joint  and  several,  nature  thereof,  and  refnedy  on,  236  to  240. 
for  illegal  objects,  is  void,  240,  &c. 
to  pay  money  for  committing  a  crime,  240. 
or  a  known  trespass,  id. 
otherwise,  if  not  known,  240, 1. 

made  with  a  view  of  compounding  criminal  prosecution,  when  void,  240. 
concerning  cohabitation  or  prostitution,  when  void,  241,  2. 
to  pay  for  immoral  pictures  or  books,  242. 
to  pay  tavern-keeper  for  use  of  billiard  table,  id.  n.  (5). 
in  restraint  of  trade,  is  void,  when,  242, 3,  1123. 
or  of  marriage,  243. 
or  injurious  to  public  welfare,  id. 
or  tending  to  a  breach  of  the  peace,  id. 
to  maintain  suits,  244. 
to  induce  officer  to  neglect  his  duty,  id. 
gaming  contracts,  are  void,  id. 

fraud,  renders  contract  void,  244,  5, 268.    (Vid.  Fraud.)) 
with  innkeepers,  when  void,  245. 
made  on  Sunday,  245,  6,  n.  (6). 
one  is  not  bound  to  perform  contract  on  Sunday,  246. 
usury  renders  void,  id.    (Vid.  Usury.) 
and  duress,  264.    (Vid.  Dwreee.) 
with  infants,  married  women,  and  idiots  or  lunatics,  when  void,  265  to  268. 

(Vid.  those  titUs!) 
same  defence,  for  insufficiency  of  consideration,  allowed  in  actions  on  spe* 

cialties  as  on  simple  contracts,  268,  n.  (1). 
creating  or  passing  interest  in  lands,  to  be  in  writing,  268,  &c. 
and  so,  when  made  by  executor  or  administrator,  274,  5. 
or  when  not  to  be  performed  within 'a  year,  275,  6,  7. 
or  to  answer  for  debt,  &c.  of  another,  275,  277  to  284. 

146 


1163  INDEX. 

I 

CONTRACT— «m^tFM*«d. 

or  in  consideration  of  marriage,  275,  284.    (Yld.  FVaadt,  SMute  qf.) 

who  must  be  plaibtifis  in  action  on,  552  to  554. 

who  defendants,  554  to  556. 

what  contracts  must  be  declared  on  specially,  590, 1. 

how  set  forth  in  declaration,  592,  3, 918. 

ttiust  be  proved  as  laid,  918  to  921. 

alteration  in  terms  of,  by  consent,  when  a  defence  to  action  on,  711,  n.  (1). 

when  written  contract  may  be  varied  by  parol  agreement,  id.  1 128. 

illegal,  or  impossible  to  perform,  or  become  so,  how  far  a  defence,  712. 

drunkenness,  when  a  defence,  705,  6, 1128. 

erasures  and  alterations  in,  when  they  avoid,  714. 

when  erasures,  &c.  presumed  to  have  been  made,  715. 

measure  of  damages  in  action  on,  995.    (Vid.  Damages.) 

when  non- performance  of,  by  plaintiff,  is  a  defence,  734, 1128. 

notice  of  such  defence  should  be  given,  1128. 
CONTRACTS,  SPECIAL, 

assumpsit  on,  05,  96,  7,  8. 

why  so  called,  96, 7. 

how  to  declare  upon,  97, 8,  590  to  594,  605,  7,  9,  918. 

proof  of,  97, 8,  590  to  594. 

must  be  proved  as  laid,  918  to  921. 

cannot  recover  on,  under  general  counts,  98. 

when  evidence  under  general  counts,  124,  eorreeiedy  685,  6,  1188. 
CONTRIBUTION^ 

action  for,  between  sureties  and  others,  when  it  lies,  148,  9,  150, 1<    (Tid. 
Money  paid,  laid  out  and  expended,) 

does  not  lie  by  one  joint  wrongdoer  against  another,  368. 
CONVERSION, 

what  amounts  to,  302,  3,  4.    (Vid.  Trover.') 
CONVICTION, 

form  of  minute  of,  in  case  of  defaulting  witness,  866. 

of  defaulting  juror,  905. 

of  person  guilty  of  contempt,  -910. 

record  of,  is  conclusive  evidence  in  favor  of  justice,  in  action  against  him^ 
951. 
COPIES, 

of  public  papers,  records,  &c.  when  good  evidence,  9iff  to  999.    (Vid.  Boi- 
deneeJ) 
CORONER, 

may  sue  for  his  fees,  121. 
CORPORATION, 

may  sue,  but  cannot  be  sued,  before  justice,  29.    (Vid.  JurMieHon.} 

may  be  party  to  a  bill  or  note,  233. 

assumpsit  does  not  lie  on  note  of,  to  which  is  affixed  the  corporate  aeal,  id. 

form  of  process  in  name  of,  457. 

how  to  appear,  538. 
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lubiltty  of  next  Mend  andguaidian  for,  542,  8. 

whether  infant  liable  for,  543,  4. 

how  affected  by  a  tender  before  suit,  190, 798. 

by  bringing  money  into  court,  789  to  791. 

by  tender  ailter  suit  brought,  812, 18. 

in  cases  of  plea  of  title,  825,  6,  828. 

of  attachment  against  defaulting  witness,  who  liable  for,  864. 

when  costs  are  given  with  judgment,  1027. 

amount  of,  when  not  to  exceed  five  dollars,  1027. 

may,  where  double  or  treble  costs  are  given,  1130. 

what  costs  are  to  be  included  in  the  judgment,  1027. 

judgment  will  not  be  reversed  for  costs  erroneously  given,  1027,  8. 

remedy  where  party  pays  costs  wrongfully  g^ven,  1028. 

when  party  entitled  to  double  or  treble  costs,  1028,  1130. 

what  so  considered,  1028. 

to  whom  they  belong,  id.    (Vid.  />«s.) 

when  they  may  be  taxed  prospectively,  1031. 

certiorari  will  not  lie  on  a  nonsuit,  where  there  are  no  costs  given,  id. 
COUNSELLOR  AT  LAW, 

when  privileged  from  arrest,  29. 

must  plead  privilege  in  abatement,  32. 

whether  an  action  lies  for  his  services,  118. 

whether  liable  for  negligence,  id. 

how  far  precluded  from  disclosing  professional  communications,  975«  6. 
COVENANT,  ACTION  OF, 

when  it  lies,  26,  42. 

on  Bealed  contracts^  26,  43. 

to  pay  money,  43. 

sealed  lease  for  rent,  id. 

for  quiet  enjoyment,  id. 

to  save  harmless,  id. 

to  make  title  a  further  assurance  of  title,  id. 

to  pay  taxes,  id. 

not  to  plough  meadows,  commit  waste,  &c.  id. 

to  do  work,  deliver  a  horse,  &c.  id. 

on  bonds  given  in  course  of  a  justice's  suit,  id. 

against  a  constable  and  his  sureties,  id.  1089. 

against  father,  &c.  on  an  indenture  of  apprenticeship,  id. 

when  on  a  penal  bond  to  the  people,  id. 

how  instrument  should  be  executed,  id. 

need  not  be  by  both  parties,  id. 

when  concurrent  remedy  with  debt,  id. 

declarations  in,  604  to  606.     (Vid.  Declaration.) 

how  to  set  forth  contract,  605. 

averments  of  performance,  and  assignment  of  breaches,  606. 

lies  for  revocation  of  submission  to  arbitration,  made  by  deed.  638. 

when  general  plea  of  performance  sufficient,  720,  1. 
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mutual  covenants  considered  as  dependent  or  independent,  44, 45, 46,  fSS,  7» 
103,  108. 

not  to  sue,  when  they  operate  as  a  release,  773. 
CRiMlXAL  Pfv.JSECUTION, 

when  may  be  compounded,  240. 
CROPS, 

tenant  and  owner,  working  on  shares,  are  tenants  in  common  of  crop,  372. 

when  tenant  is  entitled  to  off-growing  crops,  at  expiration  of  lease,  id. 

purchaser  of,  under  execution,  has  a  ri^t  to  enter  and  cut,  1048. 
CROSS-EXAMINATION, 

right  of,  and  how  conducted,  977, 980.    (Vid.  Witne88e9.') 


D 

DAMAGE  FEASANT.    (Vid.  Distress.) 
DAMAGES. 

occasioned  by  an  injury,  an  action  always  lies  for,  57. 

on  a  resale  of  goods,  not  paid  for  by  vendee,  100. 

in  action  by  an  auctioneer,  101. 

measure  of,  in  action  by  bailee  or  person  having  a  lien  on  goods,  a{ 

general  owner  or  stranger,  300,  1008,  1125. 
in  action  for  breach  of  warranty,  323. 
in  action  against  officer  for  an  escape,  338. 
in  action  for  adultery,  354. 

for  seduction  or  battery  of  plaintiff's  child,  354  to  358. 
in  action  for  injury,  occasioned  to  one's  servant,  361. 
how  appraised  on  a  distress  damage  feasant,  373,  437  to  439.    (Vid. 

tress.)  /  * 

how,  when  arising  from  a  deficient  fence,  375.    (Vid.  F'ences.) 
nominal  damages  only,  allowed  in  suit  for  excessive  distress,  where  landford 

received  a  note  as  collateral  security  for  rent,  429. 
measure  of,  in  action  for  an  escape,  600,  1009,  1091. 
how  to  be  claimed  at  end  of  declaration,  610,  658,  9. 
accordingly,  as  they  are  general  or  special,  id.  id. 
certain  acts  may  be  given  in  evidence,  in  ag^g^vation  of,  659. 
must  not  appear  on  face  of  declaration  to  have  arisen  after  suit  brought.  610. 
when  non-performance  of  plaintiff's  agreement  may  be  given  in  evidence 

in  reduction  of,  734,  1128. 
are  liquidated  or  unliquidated,  736,  7. 
generally,  liquidated  damages  only,  can  be  set  off,  id, 
when  unliquidated  damages  may  be  set  off,  id. 
of  damages  in  general,  994. 
what  are,  and  when  recoverable,  id. 
in  action  of  debt,  are  merely  nominal,  id. 
in  other  actions,  they  are  the  main  object  of  suit,  994,  5. 
general  rule  as  to  determining  amount  of,  id. 
in  actions  upon  contract,  995,  n.  (1). 


INDEX.  1166 

DAMAGES— coTUinutfd. 

when  a  sum  stipulated,  is  considered  as  a  penalty,  or  as  liquidated  damages, 

995,  6,  1129. 
measure  of.  in  action  for  breach  of  contract  to  carry  goods,  996,  7. 
that  goods  do  not  answer  contract,  may  be  shown  in  mitigation  of,  997. 
measure  of,  in  action  on  a  chattel  note,  id. 
in  action  by  purchaser,  for  non-delivery  of  goods,  100,  997. 
against  drovers,  for  the  price  of  cattle  entrusted  to  them,  997. 
for  revoking  submission  to  an  arbitration,  id. 
in  action  on  attachment  bond,  997,  8,  and  n.  (1). 
where  one  defends  a  suit  at  the  request  of  another,  998. 
whether  damages  can  exceed  the  penalty  in  action  on  a  bond,  id. 
in  actions  on  bonds  or  contracts  of  indemnity,  998,  9. 
in  action  for  refusing  to  give  possession  of  let  premises,  999. 
for  defective  construction  of  a  steamboat,  id. 
damages,  in  respect  to  the  object  of  the  contract,  are  allowable,  id. 
but  not  not  such  as  aw  occasioned  in  respect  to  the  party's  own  affain,  id. 
in  action  against  tenant  for  not  repairing,  id. 

in  action  by  innocent  vendor  of  goods,  without  title,  against  his  prior  ven- 
dor, 999,  1000.  ♦ 
party  confounding,  by  his  own  act,  the  measure  of  that  which  he  was  to  re- 
ceive, vacates  his  whole  claim,  1000. 
on  written  contract  for  payment  of  a  sum  certain,  id. 
of  interest  as  damages,  1000  to  1007.    (Vid.  Interest.) 
in  an  action  for  a  wrong,  1007. 

when  they  should  exceed  the  naked  injury  sustained,  id. 
when  smart  money  is  allowable,  1067, 1008. 
where  defendant's  conduct  has  been  malicious,  wilful  or  cruel,  1007,  8, 

1130. 
as  in  action  for  enticing  away  indented  servant,  1007. 
or  throwing  poisoned  barley  on  plaintiff's  premises,  1008. 
or  for  seduction,  1130. 
in  trover  or  trespass,  for  goods,  1008,  9,  10. 
trespass  on  lands,  1009. 
in  action  for  false  return,  1009. 

in  action  against  an  attorney,  for  neglecting  to  defend  a  suit,  id. 
in  reference  to  the  time  when  the  action  was  commenced,  and  the  form  of 

proceeding  for  the  same,  1010. 
party  cannot  recover  more  than  he  claims,  id. 
but  may  remit  excess,  id. 

can  recover  none  except  such  as  arose  before  suit  brought,  1010,  1011,  610. 
but  interest  may  be  brought  down  to  time  of  judgment,  1011. 
verdict  appearing  to  have  been  rendered  for  cause  of  action  arising  after 

suit  brought,  is  erroneous,  id. 
bow  assessed,  where  there  are  several  defendants,  1012,  1013. 
in  action  by  tenant  against  landlord  who,  under  claim  for  rent,  levies  more 
than  is  due,  1082. 
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in  action  against  gheriff;  or  jailer,  for  rtt^log  to  release  prisoner,  I065« 
DAY, 

in  lavF,  twent)r-four  hours,  264. 

fractions  of,  are  disregarded  in  law,  id. 
DAYS  OF  GRACE.    (Vid.  BiU$  of  Exchange  and  PromMory  Aofss.) 

on  bills  and  notes,  192. 

not  allowed,  when  payable  on  demand  or  no  time  mentioned,  id. 

whether,  when  payable  at  sight,  id. 

allowed,  when  payable  at  a  day  certaini  194. 

not  on  post-dated  bank  checks,  1121. 

bow  computed,  194, 5,  1121. 

when  last  day  falls  on  festiTal,  or  day  of  public  rest,  197. 
DEATH, 

when  it  will  abate  suit,  668. 

or  supersede  execution,  1041,  2. 

DEBT, 

contract  of,  60. 

of  record,  id. 

may  be  assigned,  61.    (Vid.  jfs9ignmer(f.} 
DEBT,  ACTION  OF, 

when  it  lies,  26,  37. 

on  sealed  contracts,  to  pay  money,  id. 

on  judgments,  26,  38,  9. 

statute  penalties,  26,  40,  41. 

promises  to  pay  money,  26. 

■ 

order  of  bastardy,  39,  40. 
decree  in  chancery,  38. 
when  on  foreign  judgments,  id. 
against  sheriff  or  constable  for  an  escape,  40,  600. 
against  constable  for  not  returning  execution,  40. 
for  obstruction  of  highways,  id.  i 

declarations  in,  695  to  604.    (Vid.  Declaration,)  ^ 

table  of  defences  in,  and  evidence  under  general  issue,  693  to  697. 
damages  in,  are  merely  nominal,  994. 
lies  on  constable's  bond,  in  favor  of  any  one  aggrieved,  1089. 
DECEIT,    (Vid./Vaud) 

credit  obtained  by,  is  void,  and  price  becomes  due  immediately,  104. 
action  for,  lies  for  a  fraudulent  representation  of  goodness  of  a  note,  107. 
for  a  false  representation,  by  which  credit  is  obtained  for  a  thiid  person,  107^ 

332,  3,  647. 
declaration  for,  646,  7. 
person  of  whom  false  representation  is  made,  mi^  be  witness  fw 

647. 
not  necessary  to  prove  malice  in  defendant,  id. 
lies  for  fraud  in  sales  of  goods,  310  to  332.    (Vid.  Warranty,) 
though  agreement  be  written  and  sealed,  317,  318. 
in  sales  of  horses,  320,  Sec.    (Vid.  Horaea.) 
in  action  for  deceit,  necessary  to  prove  knowledge,  in  defendant,  SSSw 
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on  bill  or  note»  need  not  set  forth  considenttion,  160, 173. 

when,  if  stated,  must  be  proved,  173,  4. 

when  endorser  may  be  declared  against  as  maker,  289. 

how  to  declare  on  breach  of  warranty,  324. 

for  deceit  in  sale  of  goods,  necessary  to  aver  scienter,  328. 

when  scienter  necessary  to  be  averred  in,  in  acUon  for  injuries  occasioned 

by  animals,  342,  3,  4. 
trespass  on  lands,  how  alleged  in,  864. 
how,  when  done  by  cattle  or  other  chattels,  374. 
for  violaUog  right  of  fishery,  890,  n.  (1).    (Vid.  Fishery.) 
for  disturbing  water  courses,  396,  7. 

need  not  negative  the  defence,  578.  , 

general  requiaitea  of,  583,  &c. 
mwt  agree  with  ftroeess,  583. 
in  names  of  parties,  583,  4,  5.    (Vid.  Misnomer.) 
in  number  of  plaintiffi,  586. 
in  number  of  defendants,  586,  7. 
in  character  of  parties,  457,  587. 

need  not  agree  with  process  in  cause  of  action,  458,  9,  587. 
certainty  required,  in  stating  parties,  587,  8. 
time  and  place,  588,  9. 
/    material  facts,  589. 

commencement  of  declaration,  ^9,  590. 
statement  of  cause  of  action,  590. 

upon  special  contract,  97,  8,  590  to  594,  605,  607,  9,  918  to  921. 
upon  contracts  under  seal,  595. 
Jbrma  of  declarations,  id. 
forms  of  in  debt,  595  to  604. 
on  a  judgment,  595,  6. 
remarks,  596. 

on  bond  to  pay  money,  596. 
on  a  jail  bond  assigned  to  plaintiff,  597, 8. 

remarks  ;  how  to  plead  judgment,  execntionsi  bonds,  &c.  so  as  to  avoid  va- 
riance, 599. 
against  constable,  for  neglecting  to  return  execution,  600. 
provisions  in  regard  io  suits  for  statute  penalties,  600  to  604. 
form  of  declaration  for,  603. 

forms  of  in  covenant,  604,  6.  ^ 

on  a  sealed  note,  604. 
on  indenture  of  lease  for  rent,  604,  5. 
remarks,  id. 
for  not  repairing,  606. 
remarks,  606. 

forms  of  in  assvmpsit,  607  to  644. 
on  special  agreements,  607,  590  to  594,  597^  8» 
to  receive  plaintiff  into  defendant's  service,  607. 
remarks,  id. 
for  discharging  plaintiff  from  service  before  end  of  his  term,  607,  8. 
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Femarkfl,  608. 

for  not  putting  up  a  building,  608,  9. 
remarks,  609, 610. 

against  an  attorney,  for  not  appearing  in  a  cause,  610, 611. 
remarks,  611. 

against  an  attorney,  for  negligence,  id. 
remarks,  612. 

against  vendee,  for  not  accepting  wheat,  id. 
remarks,  613. 

against  vendor,  for  not  delivering  wheat,  613,  614. 
remarks,  614. 

against  vendor,  on  warranty  of  soundness  of  hone,  id. 
remarks,  614,  615. 
another  form,  615,  616. 
on  exchange  of  horses,  616. 
remarks,  id. 

upon  an  implied  warranty  of  goods  sold,  616, 17. 
against  haileeSy  617  to  622. 
against  depositary,  for  not  taking  care  of,  and  safely  returning  goods* 

ed  to  his  care,  617. 
mandatary,  for  negligently  losing  goods  received  to  carry,  617, 18.  , 

borrower,  for  negligently  galling  the  back  of  a  horse,  618. 
pledgee,  for  carelessly  losing  goods  pawned,  id. 
hirer,  for  riding  a  horse  improperly,  619. 
watchmaker,  for  losing  a  watch  delivered  to  repair,  620. 
for  not  delivering  the  watch,  id. 
farrier,  for  badly  shoeing  a  horse,  620, 1. 
carrier,  for  the  loss  of  a  box,  621. 
remarks,  621,  2. 

against  an  agent  for  not  accounting  for  goods  entrusted  to  him  to  sell,  fiSft^ 
remarks,  id. 

against  an  agent,  on  his  implied  promise  of  authority,  623, 4. 
for  a  penalty,  given  by  statute  to  party  injured,  or  common  informer,  8SM. 
for  a  reward,  offered  by  defendant  for  discovery  of  an  offender,  624,  6. 
for  breach  of  marriage  promise,  625. 
Oft  irdand  bills  of  exchange,  and  directions,  626,  8. 
drawer,  being  payee,  against  acceptor,  626. 
drawer,  not  being  payee,  against  acceptor,  id. 
payee,  not  being  drawer,  against  acceptor,  627. 
endorsee  against  acceptoi*,  id. 
payee  against  drawer,  id. 
endorsee  against  drawer,  628. 
endorsee  against  endorser,  id. 
on  promissory  notes,  and  directions,  629,  692. 
payee  ag^nst  maker,  629. 
endorsee  against  maker,  id. 
endorsee  against  payee  or  other  endorser,  id. 
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holder  a^inst  maker^  630« 

payee  against  maker  of  note  payable  by  instalments,  where  all  is  dae»  id. 
where  part  is  due,  631. 

on  money  counts,  which  are  always  proper,  631,  2. 
common  cov/rUa,  general  form  and  requisites  of,  633. 
breach,  id. 

for  use  and  occupation,  632. 
remarks,  633. 
for  toll  of  bridge,  id, 
for  toll  of  highway,  id. 
for  goods  bargained  and  sold,  id. 
for  goods  sold  and  delivered,  634. 
for  crops  sold  and  delivered,  id. 
for  necessaries  found,  id. 
for  horse  meat,  &c.  id. 
for  pasturing,  &c.  id. 

for  hiring  of  horses,  carriages  or  goods,  Sec.  id. 
for  lighterage,  wharfage  and  warehouse  room,  id. 
for  the  good-will  of  business,  636. 
for  work  and  labor  generally,  id. 
for  work,  labor,  and  materials  found,  id. 
remarks,  635,  6. 
on  an  award,  636. 
common  money  counts,  id. 
money  lent,  id. 
money  paid  and  advanced,  id. 
money  had  and  received,  id. 

on  account  stated,  or  balance  struck,  on  settlement,  id. 
common  counts,  may  be  consolidated  into  one,  and  form,  637. 
against  party  revoking  submission  to  an  award,  remarks  and  form,  637,  8. 
by  assignee  of  chose  in  action,  assignor  being  dead,  639. 
how  to  shape  declaration  so  as  to  meet  the  case  of  parties  suing  or  sued  in 

special  characters,  639,  640,  641. 
of  surviving  creditor,  639, 40. 
husband  and  wife,  id. 
assignee  of  insolvent,  640. 
executor  or  administrator,  640,  1. 

how  to  state  promise  made  to  persons  standing  in  those  charactew,  id. 
a  review  of  the  points  decided  on  cerUorari,  in  relation  to  the  declaration  ia 

assumpsit,  in  a  justice's  court,  641  to  643. 
in  trespass  on  the  case,  644  to  654. 

against  an  attorney,  for  negligence,  in  not  putting  a  note  in  suit,  644. 
for  fraud  in  the  exchange  of  horses,  id. 
for  a  fraudulent  concealment,  on  a  sale,  id. 
remarks,  645. 

for  fraudulent  conceahnent  on  a  sale,  "  with  all  faults,'*  id. 
remarks,  646. 

best  form  of  declaration  for  fraud,  in  sale  of  goods,  id. 

147 
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for  falsely  represonting  a  third  penon,  ai  fit  to  be  trusted,  646»  7. 

remarks,  647. 

by  proprietor  of  carriage,  against  his  servant,  for  careless  diinng,  647»  & 

against  a  constable  for  an  escape  on  a  warrant,  648. 

remarks,  649. 

against  constable  for  not  arresting  defendant,  id. 

for  defendant's  dog  biting  sheep,  650. 

remariLs,  id. 

for  keeping  a  ferocious  dog,  which  attacked  plaintiff,  650, 1. 

for  injuries  occasioned  by  defendant's  ox,  running  at  plaintiff,  651. 

for  a  nuisance  in  erecting  a  hog  sty,  near  plaintiff's  house,  651,  2. 

for  harboring  or  concealing  plaintiff's  wife,  child  or  servant,  652. 

for  criminal  conversation,  id. 

for  debauching  plaintiff^s  daughter  and  servant,  653. 

by  a  master  for  enticing  away  servant  or  apprentice,  653,  4. 

remarks,  654. 

in  trover,  655. 

in  trespass,  655  to  658. 

for  cutting  and  carrying  away  timber,  656,  901,  n.  (1). 

on  lands,  579, 655. 

remarks,  655,  to  657. 

for  entering  plaintiff^s  house,  657. 

for  battery  of  servant,  id. 

for  adultery  with  plaintiff^s  wife,  id. 

for  taking  goods,  658. 

conclusion  oPa  declaration,  id. 

how  to  state  the  damages,  658,  9.    (Vid.  Damages,} 

of  the  use  of  several  counts  in  a  declaration,  660,  1. 

defects  in,  cured  by  verdict,  661. 
DECLARATIONS.    (Vid.  Evidence,) 
DECREE  IN  CHANCERY, 

debt  may  be  brought  on,  38.    (Vid.  Debt,) 

DEEDS, 

acknowledged,  are  evidence  of  themselves,  930. 

but  may  be  rebutted,  id. 

by  whom  acknowledgment  may  be  taken,  id. 

may  be  by  justice,  id. 

forms  of  certificates  of  acknowledgments  of,  931  to  934. 

certificate  of  county  clerk,  when  necessary,  and  form  of,  935. 
DEFAULT,    (Vid.  Jvdgment,) 

in  appearing  on  return  day,  is  not  an  admission  of  plaintiff^s  demand,  878, 101& 

when  defendant  will  be  permitted  to  make  defence,  notwithstanding  his  de- 
fault In  appearing,  526  to  531,  848,  1016. 

DEFENCE, 

table  shewing  defences  in  bar,  injustice's  court,  690,  &c. 
in  actions  on  contract  unsealed^  690, 1,  2. 
on  contnct  sealed,  693,  4,  5. 
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on  record  or  jadgment^  605, 0. 

on  statutes,  696,  t. 

for  torts  or  wrongs,  697,  8. 

matter  of  defence  to  former  action,  a  bar  to  second,  731,  4, 750,  2. 

when  party  let  in  to  defend,  though  he  did  not  appear,  528  to  531,  848 
(Vid.  Jtppearance.) 
D^PUVERY, 

what  sufficient,  on  sale  of  goods,  50, 1,  2,  99, 100, 1,  2,  8.    (Vid.  Fraud$, 
Statute  of.) 

may  be  actual  or  constructive,  51,  2. 
^  when  necessary  to  bind  bargain,  51. 

fraudulently  obtained,  does  not  change  property,  102. 

to  carrier,  how  far  delivery  to  vendee,  104. 

when  sufficient  to  transfer  bill  or  note,  167,  169. 

declaration  for  not  delivering,  613,  14. 

when  vendor  must  aver  and  prove  delivery,  614. 

how  far  want  of,  is  evidence  of  fraud,  1056  to  1065. 
DEMAND,    (Vid.  Bilh  of  Exchange  and  Promissory  Notes.) 

of  payment  of  bill  or  note,  of  acceptor  or  maker,  when  necessary,  187. 

at  a  particular  time  and  place,  not  necessary,  187,  7. 

of  payment  or  acceptance,  when  and  how  must  be  made,  192  to  197. 

necessity  of,  how  waived,  196,  7.    (Vid.  Presentment.) 

notice  of,  form  of,  and  what  sufficient,  201  to  203.    (Vid.  Notice.) 

when  necessary  before  bringing  trover,  302,  3.    (Vid.  TYover.) 

when  necessary,  on  contract  to  be  paid  in  specific  articles,  805  to  808. 

when  necessary,  of  person  who  takes  note  for  collection,  1129. 
DEMURRER, 

definition  of,  831,  2. 

when  general  or  special,  832. 

when  advisable,  575, 6,  582. 

requisites  of,  582,  3,  832. 

forms  of,  832. 

joinder  in,  833. 

must  be  decided  by  justice,  id. 

review  of  cases  where  demurrer  will  lie  to  declaration  in  assumpsit,  641,  t, 

rules  for  giving  judgment  on  demurrer,  833. 

when  prior  pleadings  may  be  objected  to,  id. 

common  pleas  may  decide  on  appeal  from  court  below,  on  validity  of  de- 
demurrer  overruled  therein,  id. 

to  evidence,  inapplicable  to  this  court,  879. 

judgment  upon  demurrer,  1015. 
DEPOSIT,  54.    (Yid.  Bailment.) 
DEPOSITARY, 

for  what  degree  of  neglect  responsible,  57.    (Vid.  BaUmmt.    Neglett.) 

may  maintain  action  for  deposit,  57,  n.  (7). 
DISCONTINUANCE, 

what  delay  of  appearance  by  plaintiff,  will  amount  to,  526,  7,  8.    (Vid. 
Jpj^earoii^ite,) 
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by  absence  of  justice  on  return  or  adjourned  day,  528. 
when  adjournment  will  amount  to,  856. 
when  judgment  of,  rendered,  1019, 1020. 
DISCRETION, 

of  justice  in  admitting  or  rejecting  eTidence,  and  in  time  and  manner  nf 

receiving  it,  988  to  993. 
as  to  collateral  questions  arising  on  trial,  989. 
as  to  variances  and  amendments,  989,  990. 
as  to  which  party  shall  open  or  close,  990. 
as  to  the  order  in  which  proofs  should  be  introduced,  9d0, 1. 
as  to  the  conduct  of  the  cause  generally,  990  to  993. 
DISTRESS, 

when  distrainor  a  trespasser  from  the  beginning,  though  he  hare  a  rigiit  l9 

distrain,  367,  8,  9,  420,  427. 
where  he  abuses  his  authority,  367. 
but  for  mere  non-feasance,  case  only  will  lie,  368. 
when  action  against  landlord  distraining,  should  be  case  or  trespass,  968,  9, 

n.  (1). 
of  cattle  and  other  chattels  damage  feasant,  372,  3,  379,  381.  ( Vid.  Fencm.} 
what  may  be  distrained,  372. 
must  be  taken  in  the  veiy  act,  372,  3. 
cannot  be  distrained,  except  for  damage  done  by  itself,  373. 
when  tender  of  amends,  renders  taking  or  detaining  unlawful,  id. 
how  distress  of  inanimate  chattels  to  be  disposed  of,  373,  438,  9,  440. 
how  far  party  must  keep  his  fences  in  repair  to  entitle  him  to  distrain,  974 

to  379.    (Vid.  Fences.) 
may  be  abandoned,  and  trespass  brought,  388,  440. 

the  least  irregularity  in,  makes  a  party  a  trespasser  from  the  beginning,  496. 
whether  distress  may  be  driven  out  of  town,  id. 
or  impounded  in  several  places,  id. 
nicety  in  making  a  distress  damage  feasant,  436,  7. 
where  distress  must  be  kept  till  damages  are  apppraised,  437. 
how  and  when  damages  must  be  appraised,  437,  8. 
when  to  be  put  in  public  pound,  437. 
duties  of  pound-master,  437,  8.    (Vid.  Pound-master.) 
when  distress  to  be  sold,  437,  8. 
proceeds,  how  disposed  of,  438. 

proceedings  on  distress  of  inanimate  chattels  damage  feasant,  438,  9,  440. 
may  be  rescued  before  put  in  public  pound,  if  taken  wrongfully,  440. 
but  afterwards  not,  id. 
right  to  distress,  does  not  depend  on  the  particular  kind  of  injuiy  or  tte 

place  where  it  is  done,  id. 
damages  must  be  appraised  before  distress  is  impounded,  id. 
otherwise,  party  is  a  trespasser.  441. 
and  so  of  any  other  irregularity,  id. 

distinction  between  acts  of  misfeasancs  and  nonfeasance,  441^  n.  (1). 
•xamplet  thereof,  id. 
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for  rent,  who  may  diftrain^  421. 

lessor,  having  no  revenionary  interest,  cannot,  421, 2. 

wrongfully  made,  subjects'all  concerned,  even  purchaserg,  to  an  action,  422. 

one  may  distrain  as  agent,  without  preno(iS  authority,  428. 

when  it  may  be  made,  id. 

not  in  the  night,  id. 

nor  before  rent  falls  due,  id. 

nor  after  tender,  id. 

when  after  end  of  lease,  424. 

when  it  may  be  made  of  goods  remoyed  off  of  demised  piemises,  id. 

not  when  bought  in  good  faith  before  seizuie,  id. 

where  distress  may  be  made,  424,  5. 

not  on  lessor's  own  land,  425. 

how  to  be  made,  id. 

where  there  are  separate  demises,  id. 

a  seizure  of  part,  when  a  good  seizure  of  all,  id. 

ought  not  to  be  excessive,  id. 

if  insufficient,  lessor  may  distrain  again,  id. 

owner  may  reclaim,  after  a  tender  of  amount  due,  id. 

may  recover  double  the  value,  if  distress  be  made  for  rent  not  due,  id. 

cannot  be  made  for  interest  on  rent,  id. 

how  impounded,  425,  6. 

if  improperly  impounded,  only  a  single  forfeiture  u  recoverable,  426. 

how  to  be  kept,  id. 

must  not  be  used,  id. 

both  action  and  indictment  lies  for  breaking  pound,  427. 

when  distrainor  is  deemed  a  trespasser  from  the  beginning,  367, 8,  9, 420, 427. 

when  tender  of  amends  will  save  costs,  in  action  against  distrainor,  369, 427. 

when  owner  may  rescue  distress,  427. 

liable  in  treble  damages,  for  pound  breach  or  rescue,  to  party  aggrieved,  id. 

requisites  of  affidavit  for  distress  warrant,  id. 

cannot  be  taken  by  a  justice,  429, '30. 

how  goods  distrained  to  be  disposed  of,  id. 

notice  of  sale  and  of  distress,  427,  8. 

time  how  computed,  id. 

how  far  right  of  distress  may  be  given  in  evidence  under  general  issue,  428. 

for  what  rent  landlord  may  distrain,  428,  9. 

must  be  certain,  id. 

cannot  distrain,  if  he  have  obtained  judgment  for  same  lent,  429. 

when  tenant  may  replevy,  id. 

when  may  be  made  upon  a  parol  lease,  id. 

what  things  are  distrainable,  431. 

every  thing  upon  the  premises,  id. 

<iTticles  exempt  from  distress  at  common  lau>,  id. 

things  in  which  a  man  cannot  have  a  valuable  properly,  id. 

such  things  as  are  in  personal  use  at  the  time,  431,  2. 

valuable  things  in  the  way  of  trade,  432. 
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whatever  is  part  of  the  freehold,  432. 

goods  in  the  custody  of  the  law,  id. 

things  that  cannot  be  returned  in  as  good  plight  as  whan  taken,  432,  8L 

when  beasts  of  a  stranger  may  be  distrained,  438. 

what  articles  liable  to  diatreaa  by  atatuti,  id. 

provisions  of,  for  gathering,  securing,  &c.  433,  4. 

what  artic!e$  exempt  fromy  hy  statute,  434,  6,  6. 

how  far  beasts  of  the  plough,  mechanici'  tools.  Sec.  are  exempt,  484^ 

other  articles,  435,  6. 

property  of  strangers  in  hands  of  tenant,  435. 

of  boarders  at  an  inn,  id. 

evidence  in  action  for  distraining  necessary  cooking  utensils,  &c.  4a& 
DOCKET, 

of  justice,  when  evidence,  926,  7. 

transcript  of,  how  made  and  authenticated,  926, 7,  8. 

within  what  time  judgment  to  be  entered  in,  1021,  2. 

how  to  be  kept,  1022,  8. 

form  of  entries  in,  1023,  4. 

transcript  of,  in  order  to  make  judgment  a  lien,  1024, 5. 
DOGS, 

-  owner  liable  for  injuries  done  by,  342  to  346, 1126. 

when  knowledge  of  their  mischievous  habits  must  be  proved,  842,  3,  4^ 
corrected,  650. 

when  stranger  is  justified  in  killing,  344,  5,  6,  650. 

person  harboring  dog,  liable,  though  he  does  not  own  him,  846. 

whether  trespass  will  lie,  for  breach  of  plaintiff's  close  by  a  dog,  888»  ft. 

declarations  for  injuries  by,  650. 

joint  action  will  not  lie  against  separate  owners  of»  1127. 
DOUBLE  AND  TREBLE  COSTS, 

who  entitled  to,  1028, 1130. 

what  are,  and  when  allowed,  1028. 

to  whom  they  belong,  id. 
DRAWEE,    (yidi.  BUU  of  Exchange.) 

of  a  bill,  who  is,  157. 

effect  of  acceptance  by,  157,  8.    (Vid.  jfcceptor.    Acceptance,) 

want  of  effects  in  hands  of,  when  it  renders  notice  of  presentment 
sary,  198  to  201. 

may  be  witness  to  prove  want  of  effects,  200. 
DRAWER,    (Vid.  BilU  of  Exchange.) 

of  a  bill,  who  is,  157. 

his  rights  and  liabilities  before  acceptance,  186,  7. 

liable  for  non-acceptance,  without  demand  of  payment  of  drawee,  186w 

when  liable  to  drawee,  id. 

obligations  after  acceptance,  190, 1. 

engagement  conditional,  that  due  demand  shall  be  made,  192. 

how  bill  to  be  presented,  in  order  to  chaige,  192  to  197. 

same  steps  necessary  to  charge  endorser,  as  drawer,  196. 
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when  want  of  effects  in  hands  of  drawee,  will  excuse  notice  to  drawer,  198 
to  201.    (Vid.  Notice.) 

how  discharged,  212,  &c. 
DRUNKENNESS, 

when  a  defence  to  an  action  on  a  contract,  705  to  707, 1128. 

no  defence  to  an  action  for  a  wrong,  707,  n.  (n). 
DURESS, 

of  imprisonment,  264. 

per  minasy  id. 

avoids  all  contracts,  id. 

right  of  pleading,  is  personal,  264, 5. 

is  not  available  as  defence,  except  against  person  who  caused  duress, 
265. 

being  under  arrest,  as  putative  father  of  bastard  child,  will  not  ayoid  mar- 
riage, 853. 


E 

EARNEST, 

when  necessary  to  bind  bargain,  51.    (Vid.  Fraude,  Statute  of  J) 
££, 

meaning  of  this  termination,  61,  n.  (6). 
JEFFECTS, 

want  of,  in  hands  of  drawee,  when  will  excuse  notice  to  drawer  and  en- 
dorser. 198  to  201. 

what  so  considered  want  of  effects,  199,  200. 

ELECTION, 

summons  cannot  be  served  on  elector,  during,  505. 
ELECTION  OF  ACTIONS, 

as  it  respects  the  nature  of  the  plaintiff's  right,  &c.  564,  5. 

the  number  of  parties^  565,  6. 

the  causes  of  action  and  joinder  thereof,  in  one  suit  566. 

the  nature  of  the  defence,  567. 

the  evidence,  567, 8. 

assumpsit  or  case  against  bailees,  665,  6. 
ENDORSEE,    (Vid.  BiUa  of  Exchange  and  Promisaory  Notek.    Endoreement,) 

who  is,  157, 159. 

how  affected  by  alteration  of  bill  or  note,  164,  5. 

or  by  invalid  endorsement,  167. 

when  may  recover  the  whole  of  bill  purchased  for  less  than  its  face,  176,  7. 

may  proceed  with  action  against  maker,  for  benefit  of  endorser,  after  pay- 
ment by  endorser,  192. 

may  recover  against  maker,  face  of  note,  though  he  paid  less,  id. 
ENDORSEMENT,    (Vid.  MUa  of  Exchange  and  PromUeory  JVotee.) 

when  makes  endorser  liable  as  maker,  163,  4. 

need  not  contain  words,  "  for  value  received,"  163. 


1176  IND^X. 

ENDORSEMENT-^ontifwed. 

and  if  value  received  is  alleged^  need  not  be  proved^  163. 

in  blank,  on  blank  paper,  how  holder  may  fill  it  up,  164. 

by  infant,  eflFect  of,  166.    (Vid.  Infant.) 

by  married  woman,  id.    {Vid.  Husband  and  Wift,') 

by  incompetent  party,  effect  of,  167. 

who  may  transfer  by,  167,  8. 

of  note  payable  to  several,  how  mtde,  168. 

when  transfer  by,  may  be  made,  id. 

how  made,  170. 

how  by  an  agent,  id. 

different  kinds  of,  and  their  effects,  171,  SL 

in  blank,  171. 

in  full  or  special,  id. 

restrictive,  172. 

in  blank,  may  be  converted  into  a  special  one,  by  holder^  171. 

in  full,  when  it  may  be  altered  or  struck  out,  172,  n.  (2). 

may  be  conditional,  172. 

when  condition  not  performed,  note  reverts  to  endorser,  id. 

may  be  qualified,  and  transfer  note  without  rendering  endorser  liable, 

when  should  be  so  made  by  agent,  id. 

when  may  be  for  part  of  bill  or  note,  and  its  effect,  173,  233,  4. 

binding,  though  it  directs  payment  before  note  falls  due,  184. 

prima  facie  evidence  of  full  consideration,  191. 

in  blank,  when  it  may  be  filled  up  with  a  guaranty,  id. 

<m  process  generally,  in  action  for  statute  penalties,  495. 

on  execution,  1086. 

on  execution,  of  time  of  levy,  how  made,  and  its  effect,  1074,  5. 
ENDORSER,    (Vid.  Endorsement    BiUs  of  Exchange  and  Promissory  iVbfcs.) 

of  a  dishonored  bill,  liable  on  promise  to  pay  expenses  if  endorsee  will 
acceptor,  149. 

liable  for  money  paid  by  endorsee,  on  judgment  against  him  by  holder,  id. 

when  liable  as  maker,  163,  4. 

infant  endorser^  not  liable,  166. 

of  bill  not  negotiable,  when  liable  as  between  him  and  endorsee,  167. 

who  proper  endorser,  167,  8. 

infancy  of,  no  defence  in  action  against  maker  or  acceptoif,  167. 

transferring  note  for  less  than  its  face,  liable  only  for  sum  he  receives,  17S» 

177. 
accommodation  endorser,  want  of  consideration  no  defence  by,  175. 
liable,  though  note  void  between  original  parties,  179,  180. 
when  liable  before  note  becomes  due,  184. 
rights  and  liabilities  of,  before  acceptance,  186,  7. 
in  no  case  liable  to  acceptor,  187. 
obligations  of,  after  acceptance,  190,  1. 
of  a  note,  obligations  of,  id. 
not  liable  for  costs  of  suit  against  other  parties,  id. 
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of  bank  cb^ck,  proceedinQi  oaceuaiy  to  cbarge,  llSl, 

how,  when  ibey  are  post-dated » id. 

when  liable,  though  ordinary  steps  be  not  taken  to  charge  him,  191. 

when  liable,  only  as  second  endorser,  id* 

engagement  of,  conditional,  that  due  demand  shall  be  made,  192. 

except  where  note  is  not  negotiable,  191,  2. 

demand,  when  and  how  made  in  order  to  charge,  192  to  197. 

notice  to,  of  non-acceptance  and  non-payment,  201  to  208.    (Vid.  Notiu.) 

want  of  effects  in  hands  of  drawee,  no  excuse  for  not  giving  notice,  199. 

how  discharged,  212,  &c. 

when  a  release  of  one  of  several  endorsers  discharges  the  others,  1122. 

when  may  be  declared  against  as  maker,  233. 
ENTRY.    (Vid.  jiuthority.) 

authority  to  enter  on  land,  when  given  by  law,  367. 

abuse  of,  when  it  renders  party  a  trespasser  from  the  beginning,  367,  8,  9. 

not  when  authority  is  given  by  the  party,  369. 

when  justification  of  entry  is  a  justification  of  matters  laid  in  aggravation, 
357,824. 

entries  in  justice's  docket.    (Vid.  Docket,} 
ERASURES,  &c. 

when  they  avoid  contract,  714. 

when  presumed  to  have  been  made,  715. 
ERROR, 

difference  between  error  and  irregularity,  405. 

in  proceedings  before  justice,  effect  of,  405  to  408. 

forms  no  ground  of  action  ag^ainst  justice  or  officer,  407. 
ESCAPE, 

what  proper  action  for,  40,  836,  600. 

requisites  of  declaration  for,  600,  648. 

is  voluntary  or  negligent,  41,  337. 

distinction  between,  id. 

prisoner  leaving  jail  on  habeas  eorpusy  does  not  subject  officer  to  action  for,  649. 

when  sheriff  may  retake  on  escape,  41,  337,  8,  649. 

presupposes  an  arrest,  336.    fVid.  ^rrMi.) 

when  acquiescence  in,  by  plaintiff,  will  discharge  officer,  338. 

what  may  be  recovered  against  officer  in  action  for,  838, 600. 

rescue,  a  good  defence  in  action  for,  338. 

money  paid  plaintiff  by  officer,  on  voluntary  escape,  cannot  be  recovered  of 
defendant,  id. 

action  for,  to  be  brought  within  one  year,  649, 1090. 

action  against  constable  for,  1090,  1. 

damages  in,  1009,  1091. 

what  sufficient  proof,  in  action  for,  1090,  1. 

when  escape  or  release  of  defendant,  a  discharge  of  debt,  1090. 

when  constable  UMy  recover  against  defendant,  on  voluntary  escape,  1091. 
ESTRAYS, 

of  the  lien  for  price  of  keeping,  297,  8.    (Vid. 

animals  firm  %atwr^  not  aetrays,  997,  n.  (1). 
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seal  only  presumptive  evidence  of  consideration,  49.   (Vid.  Consideraiiam.} 
in  action  by  principal  against  a^ent,  84.    (Vid.  Principal  and  jfgentJ^ 
of  partnership,  93,  1120.    (Vid.  Partnership.) 
in  an  action  for  necessaries  fumuhed  to  an  apprentice,  106. 
for  attorney's  fees,  119,  120. 

in  an  action  for  money  had  and  received,  126,  (Vid.  Money  had  and  re- 
ceived.) 
date  of  bill  or  note,  preramed  to  be  date  of  delivery,  163, 
and  cannot  be  altered  by  parol  evidence,  id. 
alteration  of  bill  or  note,  not  presumed  to  have  been  made  after 

165. 
otherwise  of  a  deed,  715. 

but  circumstances  may  be  admitted,  to  show  a  fraudulent  alteration,  ii 
of  consideration,  in  bill  or  note,  when  necessary  to  be  given,  173,  4. 
words,  "  value  received,"  when  prima  facie  evidence  of  consideration,  id. 
in  action  against  acceptor  or  endorser,  when  signature  of  drawer  need  not 

be  proved,  179. 
when  presumption  raised,  that  note  payable  on  demand  has  been  dishoDored, 

181. 
on  lost  bill  or  note,  183, 4,  232,  3.    (Vid.  Lost  BiUs  and  Notes.^ 
when  bearer  must  show  his  ownership  of  note,  185.    (Vid.  Bil!9  of  J5»- 

change,  4rc.) 
acceptor  maybe  witness,  to  prove  want  of  effects,  200. 
notice  of  non-payment,  may  be  proved  by  copy  or  parol,  206. 
that  landlord  used  part  of  house,  for  purposes  of  prostitution,  good  under  pka 

of  eviction,  241,  2. 
in  action  by  innkeeper,  245. 
borrower  is  competent  to  prove  usury,  in  action  by  overseen  of  poor,  94S. 

(Vid.  Usury,) 
when  defendant  who  sets  up  usury,  may  call  plaintiff  as  a  witness,  249. 
defendant  in  a  suit  on  securities,  purchased  for  prosecution,  may  call  plaie* 

tiff  as  a  witness,  260. 
possession,  prima  fade  evidence  of  right,  286,  417. 
when  execution,  sufficient  for  officer  justifying  under  it,  without  ppodociag 

judgment,  286,  7. 
when  not  for  plaintiff  who  issued  it,  286,  7. 
or  for  purchaser  deriving  title  under,  287. 

in  trover  for  Mil  or  note,  plaintiff  must  show  unfair  possession  in  defendant,  301. 
of  conversion,  in  trover,  302,  3. 

parol  warranty  cannot  be  shown,  where  agreement  of  sale  is  in  writing,  817. 
but  fraudulent  representations  may,  in  action  for  deceit,  318. 
when  defendant  may  show  breach  of  warranty,  in  reduction  of  price 

claimed,  319. 
prior  vendor  who  warranted,  may  be  witness  to  show  soundness  of  hone,  32S. 
in  action  for  deceit  in  sale,  necessary  to  prove  knowledge  in  defendant, 
when  necessary,  in  action  for  injuries  occasioned  by  animals,  342, 3, 4. 
of  marriage,  in  action  of  adultery,  353,  8. 
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other  matters  in  same  action^  853,  4. 

in  action  for  seduction  of  plaintiff's  child*  854  to  859. 

prescriplion,  when  evidence  of  obligations  of  owners  of  partition  fences,  878, 9. 

(Vid.  Fences,) 
may  be  taken  by  fence^newers,  on  questions  submitted  to  them,  876,  487. 

(Vid.  Feiicee,    JXstreaa,) 
in  action  for  distraining  necessary  cooking  utensils,  &c.  436. 
when  one  of  several  joint  wrongdoers  may  be  witness  for  others,  449. 
necessary,  previous  to  issuing  short  summons,  warrant  or  attachment.  (Vid. 

Summons,     Warrant,    Aitachment,) 
judgment  in  suit  against  joint  debtors,  how  far  conclusive  against  those  not 

served  with  process,  497,  9. 
return  of  service  of  summons,  conclusive,  504. 
person  of  whose  credit  a  false  representation  is  made,  may  be  witness  for 

plaintiff,  647. 
of  lunacy,  sufficient  to  avoid  contract,  706,  7. 
when  parol  evidence  admissible  to  vary  written  contract,  711,  n.  (1.) 
when  judgment  is  conclusive  evidence  of  the  subjects  litigated,  724  to  781. 
defendant  may  show  fraud  or  breach  of  warranty,  in  diminution  of  plaintiff's 

claim,  738. 
specialty,  when  presumed  paid,  770,  1. 

of  title  to  centre  of  highway,  by  adjoining  occupant,  what  necessaryi  8dl. 
when  party  applying  for  adjournment,  must  state  what  he  expects  to  prove, 

840,  1,  2,  6.    (Vid.  JdjowmmenL) 
demurrer  to,  inapplicable  to  justice's  court,  879. 
officer's  return  prima  facie  evidence,  even  between  third  persons,  683. 
whether  additional  evidence  may  be  called  after  a  cause  is  submitted,  894, 5. 
its  general  nature  and  importance,  915. 
general  rules  of,  916. 
whichever  side  hath  the  affirmative  of  the  question,  that  side  hath  the  burden 

ol  proof,  id. 
except  where  breach  of  duty  is  imputed,  917. 
or  where  fact  is  peculiarly  within  the  party's  knowledge,  id. 
it  is  always  sufficient  to  prove  the  substance  of  the  issue,  id. 
proof  of  payment  within  this  rule,  id. 
of  the  number  of  trees,  in  trover  or  trespass,  id. 
of  the  sum,  in  an  action  on  simple  contract,  id. 
of  escape,  in  an  action  for  escape  of  husband  and  wife,  id. 
immaterial  averments  need  not  be  proved,  when,  918. 
records,  writings  or  contracts,  must  be  proved  as  laid,  918  to  921. 
in  an  action  gut  tam^  for  usury,  921. 
when  proof  of  time  or  place,  or  degree  of  parties  mentioned  in  contract, 

material,  921  to  923. 
or  laid  in  pleadings,  id. 

where  declaration  is  general,  proof  of  part,  either  in  kind,  quantity  or  value, 

is  sufficient,  923. 
matters  presumed  or  implied  in  law,  do  not  raiqairtB  strict  proof,  998,  621,  2. 
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in  action  for  penally  for  telling  spirituouf  liqaon,  923. 

rule  that  proof  must  correspond  with  declaration,  applies  to  jiutice'a  court,  id. 

what  variances  cured  by  statute,  923,  4. 

best  evidence  to  be  produced  which  the  nature  of  the  case  admits,  9S4. 

this  rule  relates  principally  to  written  evidence,  924, 5. 

and  to  subscribing  witnesses,  925. 

writings  must  be  produced  in  evidence,  924,  5. 

ftnd  so  of  subscribing  witnesses  to  prove  them,  925. 

except  where  writing  is  of  a  public  nature,  as  a  record,  id. 

when  an  exemplified  or  sworn  copy  will  do,  id. 

office  copies,  925,  6. 

when  verdict,  evidence  without  judgment,  926. 

proceedings  in  a  cause  before  a  justice,  how  proved,  926,  7. 

by  a  certified  transcript,  926. 

by  his  docket,  926,  7. 

how  transcript  to  be  made  and  certified,  id. 

when  to  be  authenticated  by  county  clerk,  and  form  of  hit  certificate,  926, 7, 8. 

sworn  copies  admissible,  wherever  writing  is  of  a  public  nature,  928. 

80  of  certified  copies,  by  town  clerks  and  other  officers,  id. 

form  of  certificate,  id. 

confession  of  a  party  will  not  dispense  with  production  of  instniment,  929. 

sworn  copies,  how  proved,  id. 

rule  that  instrument  must  be  produced,  does  not  extend  to  memoranda, 

notices,  &c.  id. 
when  the  production  of  one  of  several  aub^ribing  witnesses,  sufficioDt,  929, 

930. 
not  necessary  to  produce  the  writer  or  eigner  of  an  instrument,  930. 
proof  of  his  hand  writing  sufficient,  id. 
deeds  acknowledged,  prove  themselves,  id.    (Vid.  Dcsds.) 
but  are  only  presumptive  evidence,  id. 
officer  styling  himself  such,  prima  facie  evidence  of  his  authority  to  act  ai 

such,  936. 
admission  of  the  execution  of  a  simple  contract  dispenses  with  sobscribing 

witnesM,  id. 
but  not  of  contract  sealed,  id. 

when  best  evidence  is  out  of  party's  power,  it  need  not  be  produced,  id. 
what  sufficient  excuse,  for  not  producing  subscribing  witness,  936,  7. 
what  is  then  next  best  evidence,  937,  8.    (Vid.  Subpcma  duc99  teatm.) 
ifinstrument  is  in  hahds  of  opposite  party,  how  to  proceed,  938,  9. 
notice  to  produce,  when  to  be  given,  requisites  and  form  of,  id.    (Vid. 

Notice.) 
party  himself  may  be  witness  to  prove  best  evidence  out  of  his  power,  939, 

940. 
form  of  his  oath,  940. 

what  must  be  proved,  in  order  to  let  in  inferior  evidence,  id. 
opposite  party  may  be  sworn  to  show  that  best  evidence  is  attainabla,  id. 
when  paper  produced  undar  notice,  must  be  proved,  Ml. 
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what  sufficient  proof  that  a  penon  ia  a  pablic  officer,  941. 

one  dulj  commissioned,  and  acting  as  such,  presumed  to  have  taken  the 

regular  oath,  id. 
public  officer  presumed  to  baTe  done  things  required  of  him,  id. 
steps  necessury  to  the  doing  of  an  official  act,  are  presumed  to  have  been 

taken,  id. 
but  not  so  as  to  steps  necessary  to  confer  jurisdiction  on  inferior  courts,  942. 
presumptive  evidence,  nature  of,  942,  3* 
when  child  presumed  legitimate,  or  the  contrary,  948. 
what  presumptive  evidence  of  payment,  id. 
in  case  of  judgments,  id. 

when  acts  of  the  party  supersede  other  proof,  944. 
hearsay  is  not  evidence,  id* 
but  is,  to  prove  pedigree^  death,  relationship,  marriage,  number  of  childreni 

&c.  id. 
when  the  declarations  of  a  third  person,  or  entries  made  hy  him,  are  ad' 

missible,  945,  949. 
admissions  of  a  party  are  evidence  against  him,  945,  7,  8. 
or  of  one  beneficially  interested,  or  of  a  joint  debtor  or  joint  plaintiif,  945< 

(Vid.  j^dmiasiona.) 
what  admissions  conclusive,  946. 
acts  and  admissions  of  an  agent,  when  evidence,  947. 
admissions  of  a  party  not  evidence,  when  made  with  a  view  to  compromise, 

947. 
recital  of  a  fact  in  a  deed,  or  an  admission  in  an  answer  in  chancery,  are 

evidence,  947,  8. 
and  so,  the  receipt  of  a  bond  and  warrant  of  attorney,  is  evidence  of  their  ex^ 

istence,  id. 
whole  admission  must  be  taken  together,  948. 
what  a  person  has  sworn  to,  as  a  witness,  is  evidence  against  him,  id. 
declarations  made  at  the  time  of  doing  an  act,  when  evidence,  948,  9. 
when  entries  by  deceased  persons  are  evidence,  949. 
when  and  how  what  a  witness  has  sworn  to  in  a  former  suit,  may  be  given  in 

evidence*  id. 
when  verdicts,  judgments  and  decrees  are  evidence  in  another  suit,  950, 

951,  2. 

of  parol  evidence  to  explain  or  contradict  written  testimony,  952,  3,  4. 

not  admissible,  where  meaning  of  the  instrument  is  clear  and  precise,  952, 8. 

but  where  writing  is  obscure,  or  ambiguous,  its  meaning  may  be  explain- 
ed, 953.  I 

so  where  ambiguity  arises  upon  attempting  to  cicty  instrument  into  effisct, 

not  admissible  to  show,  that  it  was  not  intended,  that  an  agent,  who  signed 

his  individual  name,  should  be  liable,  1118. 
how  far  books  of  account  are  evidence  in  favor  of  the  party  keeping  them, 

955.    (Vid.  Books  of  jiccount.) 
of  the  incompetency  of  witntsses,  462.    (Vid.  WUnsaBSM.) 
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of  the  consequences  of  admitting  improper  eTidence,  985, 6. 

if  fact  improperly  proved  be  afterwards  established  by  legal  evidence^  (be 
error  is  cured,  986. 

eTidecce  improperly  rejected,  is  error,  986. 

how  offer  or  objection  should  be  made,  986,  7. 

no  objection  appearing  on  return,  court  will  presume  proceedings  to  hara 
been  regular,  986,  7. 

how  evidence  returned  on  certiorari  will  be  weighed,  987,  8. 

justice's  discretion  in  admitting  or  rejecting  evidence,  and  in  the  time  and 
manner  of  receiving  it,  988  to  993. 

endorsement  on  execution,  how  far  evidence  in  favor  of  constable,  1075. 
EXAMINATION, 

of  witnesses,  how  conducted,  977.    (Vid.  fV%in€8$eB,) 
EXCHANGE. 

is  of  same  nature  as  sale,  49.    (Vid.  Sale.^ 
EXECUTION, 

when  evidence  for  officer  justifying  under,  without  producing  judgmeBt, 
•286,7. 

when,  for  plaintiff  who  authorizes  its  issuing,  286. 

not  for  purchaser,  deriving  titie  under,  287. 

priority  of,  and  to  other  liens,  how  determined,  409  to  415,  1068,  9* 

authorities  on  this  subject  considered,  409  to  415. 

when  sale  deemed  valid,  after  execution  is  delivered  to  the  officer,  410,  II. 

levy  and  sale  on  a  junior  execution  is  valid,  and  party  must  look  to  the  offi- 
cer, 412,  1070.  1076. 

on  judgment  against  joint  debtors,  where  part  only  are  served  with  process^ 
497, 8,  1038. 

endorsement  on  such  execution,  1039. 

in  suits  by  attachment,  how  soon  to  issue  to  save  lien,  520,  1127,  8. 

against  defaulting  witness  for  fine,  form  of,  and  how  executed,  866, 7. 

against  defaulting  juror,  905. 

how  far  a  levy  upon  property  wrongfully  taken  may  be  shown  in  mitigation 
of  damages,  in  an  action  against  the  taker,  1009. 

on  judgment  against  executors,  &c.  when  to  issue,  1021. 

of  the  form  of,  in  justices'  courts,  1034. 

when  to  contain  clause  authorizing  arrest,  1034,  and  n.  (1),  1038. 

form  of  affidavit  for  execution  authorizing  arrest,  1035. 

form  of  execution  by  justice,  and  remarks,  1035,  6. 

by  county  clerk,  1037. 

when  to  be  made  returnable,  or  else  void,  1036,  7. 

how  to  direct  the  collection  of  interest,  1038. 

endorsement  on  execution,  1038,  9. 

when  and  how  it  may  be  renewed,  1039,  1040. 

constable  acting  under,  without  renewal,  a  trespasser,  1039,  n.  (h), 

whether  justice  should  renew,  without  a  return  by  constable^  1039,  1040L 

what  a  satisfaction  of  execution,  1040. 
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form  of  renewal,  1040. 

instead  of  renewing^,  justice  may  issue  further  execution,  1040,  1. 

but  this  he  may  not  do,  till  first  be  returned,  1041. 

otherwise  he  is  a  trespasser,  id. 

action  lies  against  one  wrongfully  suing  out  execution,  without  proving  ma- 
lice, 1041. 

may  be  renewed  after  expiration  of  justice's  term  of  office,  1041. 

but  not  where  there  is  a  levy,  but  no  sale,  under  first  execution,  1074. 

how  superseded,  1041. 

by  death,  or  other  change  of  parties,  1041,  2. 

t>ut  where  it  is  dated  before  death  of  party,  it  may  be  executed  after,  1042. 

how  soon  to  issue,  1042,  3. 

for  certain  statute  penalties,  when  to  issue,  and  how  endorsed,  495,  1042» 
n.  (1). 

whether  statute  delaying  execution  one  year  after  death  of  party,  applies  to 
this  court,  1042,  n.  (q). 

vhat  proof  necessary,  in  order  that  execution  may  issue  immediately,  1048j 
1045,  6. 

when  and  how  application  to  be  made,  1043,  4,  5. 

when  notice  of  intention  to  apply,  necessary,  1044. 

form  of  notice,  id. 

how  service  of,  made  and  proved,  id. 

form  of  affidavit  of  service  of  notice,  1045. 

form  of  oaUi  to  obtain  immediate  execution,  id. 

within  what  time  it  must  be  issued,  1046.  •' 

Ikow  stayed,  id. 

form  of  bond  to  stay,  and  approval,  1046, 7. 

justice  issuing  wrongfully,  is  liable  to  an  action,  1047. 

by  whom  served,  id. 

immediate  search  for  goods  should  be  made,  id. 

and  if  not  found,  body  to  be  taken  when  authorized  by  the  execution,  1047, 
1048. 

constable  not  bound  to  execute,  if  judgment  bevoid,  1048. 

what  may  be  taken  on,  and  sold,  id. 

meaning  of  *'  goods  and  cliattels,"  id. 

leasehold  property  or  terms  for  years,  cannot  be  taken,  id. 

but  personal  chattels  may,  id. 

but  not  necessary  wearing  apparel,  although  person  be  not  a  houieholderi  id. 

tools  of  a  mechanic  may  be  seized,  even  while  using  them,  id. 

so  every  thing  raised  annually  by  labor,  id. 

and  purchaser  of  crops  under  execution,  has  right  to  cut  and  carry  away,  id. 

so,  such  chattels  as  a  tenant  has  a  right  to  remove,  may  be  sold,  1049. 

but  not  tilings  fixed  to  the  freehold,  and  which  go  to  the  heir,  id. 

what  considered  fixtures,  and  what  personal  property,  tiiat  may  be  leyied  on, 
1049,  1050. 

money  may  be  taken,  or  bank  bills,  1050. 

and  a  levy  on  bills,  handed  to  a  constable  to  see  if  they  ara  good,  is  regu- 
lar, id. 
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the  interest  of  a  p1edg;or  or  mortgagor  of  goodt,  may  be  sold,  1050.  (2%i( 

trary  wrongly  stated  o^  p.  58,  n.  (1). ) 
so  the  interest  of  a  mortg^^ee,  aAer  forfeiture,  1050. 
but  not  promissory  notes,  bank  shares,  orchoses  in  action,  1051. 
but  the  hubscription  list  connected  with  a  printing  officOymay  be,  id. 
but  not  goods  in  the  custody  of  the  law,  id. 
nor  deeds  or  writings,  id. 

fior  money  collected  for  defendant  by  the  same  or  another  constable,  id. 
but  the  interest  of  a  joint  tenant,  or  tenant  in  common,  or  paitner,  may  be 

sold,  id. 
what  goods  exempt  from  execution,  1051  to  1054,  n.  (1),  (3),  (8),  534,  & 
fraud  will  deprive  debtor  of  his  exemption,  1054,  5,  6. 
of  taking  goods  fraudulently  sold,  1056  to  1065. 
or  assigned  for  the  benefit  of  creditors,  1065,  6. 
goods  fraudulently  purchased,  in  order  to  subject  them  to  ezecation  of  end* 

itor,  not  held  by  a  levy,  1066. 
how  to  proceed  where  goods  are  claimed  by  a  third  person,  1066,  7. 
when  constable  should  take  a  bond  of  indemnity,  1067. 
form  of  bond,  id. 
when  binding,  1068. 
what  a  sufficient  search  for  goods,  id. 

of  taking  goods  which  lie  under  another  execation  an  unreasonable  tinie,il 
or  attended  with  other  circumstances,  showing  the  first  levy  frmudulent,  id. 
when  unchanged  possession  evidence  of  fraud,  id. 
when  the  first  levy  loses  its  priority,  1069. 
removal  of  g^oods  by  defendant  into  another  county,  after  delivery  of  excct- 

tion,  is  a  fraud  upon  the  officer,  for  which  an  action  will  lie,  1070. 
and  the  proceeds  of  a  levy  by  the  sheriff  of  another  county  upon  such  goods, 

will  be  ordered  to  be  delivered  to  officer  holding  senior  execution,  id. 
extent  of  constable's  power  under,  in  searching  for  goods,  id. 
when  he  may  break  open  doors,  id. 
what  constitutes  a  good  levy  under,  1071, 2. 
constable  cannot  pay  execution  with  his  own  money,  and  retain  right  li 

levy,  1072. 
goods  taken  under,  are  bound  by  second  execution  delivered  to  tame  ten* 

stable,  without  actual  levy,  id. 
of  taking  receipt  for  goods,  id. 
form  thereof,  1072,  3. 

receiptor,  when  discharged  from  his  obligation,  1074. 
when  a  levy  considered  a  satis&ction  of  execution,  1078. 
levy  and  sale  must  be  made  within  life  of  execution,  1078,  4. 
when  constable  can  maintain  action  for  the  goods,  1074. 
time  of  levy  must  be  endorsed,  id. 
what  it  should  contain,  and  form  of,  1074, 6. 
form  of  inventory,  1075. 

endonement  is  prima  fade  evidence  in  Invor  of  constable,  id. 
how  sale  mutt  be  advortieed,  1074. 
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demand  for  goods  receipted,  mutt  be  made  during  life  of  execution,  1074. 

requisites  of  notice  of  sale  on,  and  form  of,  1075, 6. 

how  to  proceed  on  sale,  1076, 7. 

when  return  may  be  made  that  property  remains  on  hand  for  want  of  buyers, 
1077. 

when  sale  may  be  adjourned,  id. 

when  bid  amounts  to  fifty  dollars,  or  more,  provisions  of  statute  of  frauds 
should  be  complied  with,  id.  ' 

form  of  memorandum  of  sale  in  such  case,  1078. 

proceedings  where  landlord  claims  rent,  1078  to  1082.  (Vid.  Landlord 
and  Tenant.) 

taking  body  under,  for  want  of  goods,  1082  to  1085. 

who  privileged  from  arrest,  1082.    (Vid.  ArtestJ) 

plaintiff  may  direct  officer  to  take  security,  1083. 

what  sufficient,  id. 

officer  should  make  diligent  search  for  property  before  taking  the  body,  id. 

of  imprisonment  under  execution,  1084. 

of  discharge  from,  id. 

form  of  affidavit  to  obtain,  id. 

duty  of  sheriff  or  jailer,  on  receiving  such  affidavit,  1084,  5. 

who  may  discharge  from  imprisonment,  1084, 5. 

another  execution  may  issue,  after  such  discharge,  against  the  goods  of  de- 
fendant, 1085. 

returns  to  execution,  1085. 

forms  of,  1085,  6. 

endorsement  on,  where  judgment  is  for  statute  penalty,  1086. 

officer  cannot  serve  execution  in  his  own  favor,  1086. 

nor  can  a  plaintiff  be  deputed  to  do  Ihis,  id. 

whether  a  sheriff  may  deputize  one  to  serve  process  in  his  favor,  1086. 

is  an  entire  thing,  and  officer  commencing  must  finish  its  execution,  1088. 

he  cannot  avoid  liability,  by  delivering  it  to  another  officer,  id. 

if  plaintiff  consent  to  defendant's  discharge,  debt  is  extinguished,  1090. 

but  not  where  he  consents,  after  escape,  that  he  may  remain  at  large,  id. 

of  return  of  prisoner  under,  or  recaption,  where  escape  was  involuntary, 
1090,  1. 

effect  of  officer's  taking  security  for  debt,  instead  of  levying  execution,  1091. 

when  stayed  or  suspended  by  certiorari,  1099,  1100.    (Vid.  Certiorati,) 

by  appeal,  1104.    (Vid.  Apptal.) 

whether  constable  may  refund  to  defendant  money  collected,  1104. 

power  of  justice  to  amend,  1109  to  1111. 

EXECUTORS  AND  ADMINISTRATORS, 

may  sue,  but  cannot  be  sued  before  justice,  29.    (Vid.  JwriudieHfyn.) 
contracts  by,  when  to  be  in  writing,  274,  5.    (Vid.  Frauds^  Statute  of,) 
when  administrators  may  be  made  personally  liable  on  note  for  debt  of  in* 

testate,  275. 
form  of  process  in  suit  by,  466« 
of  declaration  by,  639,  40,  1. 
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must  make  profert  of  letters  testamentary,  or  of  administration,  and  foim  of, 
641. 

may  appear  by  attorney,  though  one  be  an  infant,  534. 

must  all  join  as  plaintififs,  554,  639,  n.  (1). 

non-joinder  of,  must  be  pleaded  in  abatement,  554. 

when  defendant  may  set-off  claims  against  deceased,  in  suits  by,  747,  8. 

when  liable  for  costs,  544,  corrected  at  748. 

of  the  judgment  against,  where  defendant  establuhes  a  balance  in  his  iam, 
748,  1021. 

where  debtor  is  appointed  executor,  debt  is  extinguished,  773. 
EXEMPT  PROPERTY, 

what  property  exempt  from  diatress,  431,  &c. 

at  common  law,  431  to  433. 

by  sUtute,  433  to  436. 

what  property  exempt fnm  execution,  434,  5,  1051,  fro.    (Vid.  ExeeiUwnJy 

exemption,  a  personal  privilege,  1052. 
waived  by  turning  it  out  to  constable,  id. 
and  lost  by  fraud,  1054,  5. 

exempt,  as  necessary,  must  be  shown  to  be  so,  1052. 
EXTINGUISHMENT,    (Vid.  Execution.) 

when  higher  security  given,  operates  as  an  extinguishment,  712,  13. 
appointment  of  debtor  as  executor,  is  an  extinguishment  of  debt,  77i 
so  of  marriage  between  debtor  and  creditor,  id. 


FACTOR.     (Vid.  Principal  and  Jgent.) 
what,  74. 

general  duty  of,  id. 
when  may  delegate  his  power,  id. 
when  he  may  pledge  the  goods  of  his  principal,  7fk 
trover  lies  for  goods  wrongfully  pledged  by,  id. 
goods  of  the  principal,  not  subject  to  his  debts,  id. 
do  not  pass  to  his  assignees  under  insolvent  act,  id. 
though  otherwise  of  money  received  for  them,  id. 
payment  to,  when  valid,  75, 78. 
vendee's  right  of  set-off  against,  76,  8. 
when  may  sell  on  credit,  77, 8. 
when  he  acts  under  del  credere  commission,  78. 
is  in  some  respects  more  than  an  agent,  79. 
is  considered  as  a  bailee,  id. 
may  sell  goods  in  his  own  name,  id. 
has  a  lien  on  them  for  his  commissions,  80. 
when  may  sue  in  his  own  name,  id. 

FARRIER, 

of  his  lien  for  work  done,  295.    (Vid.  Lim,) 
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FATHER  AND  CHILD.    (Vid.  Parwt  and  Child.    Infant.) 
FEES,    (Vid.  Co9t8.) 

of  the  action  for,  118  to  122. 

by  attorneys  and  solicitors,  118, 119,  120. 

by  commissioners  to  examine  witnesses,  120,  121. 

by  sherifGi  and  other  officers,  121. 

by  witnesses,  121»  2,  860, 1. 

by  pUot,  123. 

of  whom  they  may  be  collected,  121. 

justices'  fets^  1029, 1116. 
fees  of  witnesses,  860, 1029. 

constables,  1029,  lOaO. 

jurors,  1030. 

fees  for  serring  subpoena,  id. 

of  sheriff,  on  execution  on  judgment  docketed  in  common  pleas,  id. 

when  constable  entitled  to  fees  on  execution,  1030,  1. 

can  make  but  one  charge  for  mileage,  where  defendants  live  at  same  place, 
1031. 

to  whom  witness  must  look  for  his  fees,  id. 

when  may  be  taxed  prospectively,  id. 
FENCES, 

what  animals  one  is  bound  to  fence  against,  374,  380  to  386. 

partition  fences,  374. 

each  to  maintain  his  just  proportion,  id. 

provisions  of  the  statute  not  confined  to  owner  in  fee,  1126. 

if  disputed,  to  be  settled  by  fence  viewers,  374. 

how  they  are  to  proceed,  374,  5. 

party  neglecting  to  make  or  repair,  not  entitled  to  action  for  damages,  375. 

but  liable  for  damages  so  occasioned,  id. 

damages  to  be  appraised  by  fence  viewers,  id. 

appraisement  only  prima  facie  evidence  of  amount,  id. 

after  one  month's  notice,  the  whole  may  be  built  by  one  party,  who  may  re- 
cover for  so  doing  in  an  action  for  work  and  labor,  id. 

when  party  may  remove  division  fence,  id. 

destroyed  by  casualty,  how  party  compelled  to  rebuild,  376. 

when  notice  must  be  in  writing,  id. 

how  proved,  id. 

when  no  dispute  as  to  proportions,  no  need  of  fence  viewers,  id. 

agreement  relative  to,  376,  7,  8. 

must  be  between  the  parties,  876,  379. 

whether  to  be  in  writing,  379, 80. 

if  afterwards  dispute  arises,  it  may  be  settled  by  fence  viewers,  377. 

insufficiency  of  matter  of  defence,  id. 

even  though  animals  passed  where  fence  was  sufficient,  id. 

power  of  town  meetings  in  regulating,  377,  8,  380. 

division  of  proportions  by  prescription,  378. 

where  there  has  been  no  apportionment,  liability  is  according  to  common 
Uw,  381. 
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defect  of,  how  pleaded.  879. 

form  of  plea,  817. 

around  general  field,  common  pasture,  or  adjoining  a  highway,  360. 

the  common  law  obligation  to  fence,  considered,  881  to  889. 

party  bound  to  fence  only  against  animals  lawfully  in  adjoining  close  or 
hi^way,  381,  2. 

whether  against  cattle  in  highway  by  permission  of  town,  382  to  387,  d.  (1). 
FENCE  VIEWERS, 

their  duties  in  cases  of  dispute  as  to  division  fences,  374, 5.    ( Vid.  Fenca) 

in  cases  of  distress  damage  feasant,  487  to  440.    (Vid.  JHstresB.') 

may  compel  attendance  of  witnesses,  376,  437. 
FIERI  FACIAS.    (Vid.  Execviion.) 
FINE, 

for  not  working  highway,  how  collected,  32. 

proceedings  on  fining  witness  for  not  attending  or  testifying,  864  to  867. 
FISHERY, 

private  fishery  in  this  state  is  a  seoiral  fisheiy  only,  389. 

several  fishery,  how  defined,  id.  n.  (1). 

in  what  streams,  389. 

in  all  streams  not  navigable,  390,  1,  2. 

i.  e.  all  except  where  tide  flows  and  reflows,  id.  id. 

free  fishery,  what,  889. 

common  fishery,  what,  389^ 

exists  only  in  rivers  where  tide  ebbs  and  flows,  390, 1,  2. 

how  fishing  may  be  regulated,  392. 

trespass  lies  for  violating  right  of  fishery,  389. 

bow  to  declare,  390,  n.  (1). 

clearing  out  a  fishing  place,  in  a  public  river,  gives  no  excliuive  f^^^S^, 
393.  '     ' 

for  fishing  in  private  pond,  plaintiff  may  recover  value  offish,  393. 

but  not  in  a  several  fishery,  389. 
FIXTURES, 

what  so  considered,  1049^  1050. 
FOREIGN  JUDGMENTS, 

how  sued,  38. 
FORMER  RECOVERY, 

form  of  plea  of,  722. 

must  always  be  pleaded,  724. 

when  bar  to  a  second  suit,  724  to  731. 

in  an  action  where  plaintifiPs  cause  of  action  would  have  been  a  defence, 
731,  4. 

where  plaintiff's  cause  of  action  was  admitted,  by  way  of  mitigation,  7M|2. 

when  evidence  in  second  suit,  950,  1,  2. 
FORMS, 

of  memorandum,  on  sale  of  goods,  under  statute  of  frauds,  52. 

of  a  bill  of  exchange,  156. 

of  a  check,  157. 
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of  acceptance,  157. 

of  promissory  note,  158. 

of  notice  of  protest,  201, 2. 

of  notices  by  defendant,  in  suits  brought  on  securities  purchased  for  prose- 
cution, 261. 

of  affidavit  for  short  summons,  454. 

of  Hummons,  455,  6. 

of  warrant  ami  affidavits,  and  security  for,  466,  7,  469,  470. 

of  oath  and  affirmation  administered  on  taking  affidavit,  464,  478. 

of  proceedings  in  suits  by  attachment.    (Vid.  jfttachment,) 

of  endorsement  on  process,  in  actions  for  certain  statute  penalties,  495. 

of  returns  to  summons,  502,  3,  4. 

of  returns  to  warrants,  507, 8. 

of  returns,  &c.  in  suits  by  attachment,  515  to  523.    (^Vid.  j^ttaehment,) 

of  deputation  to  serve  process,  525. 

of  warrants  of  attorney  to  prosecute  and  defend,  538,  540. 

of  certificate  of  acluowledgment  to  be  endorsed,  541. 

of  proceedings  in  appointment  of  next  friend  or  guardian,  547,  9* 

of  pleading^,  from  declaration  to  surrebutter,  579  to  581. 

of  summons  against  several  defendants,  for  different  demands,  587. 

of -commencement  of  declaration,  590. 

of  declarations.   (Vid.  DedurtUiona,) 

of  bond  to  be  given  by  plaintiff,  in  suit  on  lost  note,  631. 

of  profert  of  letters  testamentary,  641. 

of  affidavits  and  judgment,  in  proceedings  where  justice  is  a  material  wit- 
ness, 633,  4,  5. 

of  affidavit  of  verification  to  plea  in  abatement,  678. 

of  pleas  in  abatement,  678,  &c.     (Yid.  Abatement,) 

of  craving  oyer,  683. 

of  pleas  of  general  issue,  700, 1. 

of  special  pleas  in  bar,  722,  &c.    (Vid.  Pleaa.) 

of  proceedings  on  arbitration,  779  to  786.    (Vid.  ArhUratum,) 

of  proceedings  where  title  to  land  comes  in  question,  821  to  826.    (  Vid.  Titl^ 
to  land.) 

of  demurrers,  832.  > 

o^aths,  examinations,  bond,  &c.  on  adjournment,  848,  853,  4,  5,  6. 

of^bpoena,  858,  9. 

of  proceedings  by  attachment  against  witness,  for  non-appearance,  862  to  867. 

of  proceedings  to  obtain  commission  to  examine  witnesses,  868.     (Vid. 
Cknnmission.) 

of  venire^  oath  on  objection  to  constable,  and  return  to  venire,  882,  8. 

of  proceedings  on  challenges  to  jurors,  891, 2. 

of  jurors'  oath,  893. 

of  witnesses'  oath,  893,  963. 

of  oath  on  voire  dire,  970. 

of  proceedings  against  defaulting  juror,  904,  5. 

against  person  guilty  of  contempt,  909. 

against  witness  refusing  to  be  sworn,  919. 
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of  clerk's  certificate  to  annex  to  transcript  of  justice's  doeket^  927. 

to  annex  to  acknowledgement  of  deed  by  justice,  935. 

of  town  clerk's  certificate  to  annex  to  copj  of  instrument  on  file  with  him, 

928. 
of  certificates  of  acknowledgpment  by  justice,  931  to  934. 
of  releases  of  interest  between  party  and  witness,  974,  6. 
of  interpreter's  oath,  977. 
of  confession  of  judgment,  1018. 
of  affidavit,  where  sum  exceeds  fifty  dollars,  id. 
of  entries  in  justice's  docket,  1023,  4,  5. 
of  certificate  of  transcript,  1025. 
of  affidavit  to  obtain  execution  authorizing  arrest,  1085. 
of  execution  from  justice's  court,  1035,  6. 
by  county  clerk,  1037. 
of  endorsements  on,  1038,  9. 
of  renewal  of  executions,  1040. 

of  notice  of  intention  to  apply  for  immediate  execution,  1044^ 
of  affidavit  of  service,  1045. 
of  oath  for  immediate  execution,  id. 
of  bond  to  stay  execution,  and  approval,  1046, 7. 
of  bond  to  indemnify  constable,  in  selling  goods  on  execution,  1067. 
of  a  receipt  of  goods  levied  upon  by  execution,  1072,  8. 
of  endorsement  on  execution,  and  inventory,  1075. 
of  advertisement  of  sale,  1076. 
of  memorandum  of  sale, '1078. 
of  proceeding^  on  claim  ef  rent,  1078  to  1082. 
of  affidavit  to  obtain  discharge  firom  jail,  1084. 
of  returns  to  executions,  1085, 6. 
of  constable's  official  bond,  1088. 
of  return  to  certiorari,  1093. 
of  amended  return,  1099. 

of  certificate  of  service  of  certiorari,  to  stay  execution,  id. 
of  appeal  bond,  1101,  2. 
of  return  on  appeal,  1103,  4. 

of  certificate  of  service  of  appeal,  to  stay  execution,  1105. 
FRAUD,    (Vid.  Decetf.) 

in  obtaining  credit,  renders  price  due  immediately,  104. 

in  purchase  of  goods,  107. 

avoids  all  contracts,  244,  5,  268.    (Vid.  Frauds,  Statute  of.) 

case  lies  for  injury,  occasioned  by  fraudulent  representations  or  coaceal- 

ment,  310  to  320. 
though  agreement  be  written  and  sealed,  317,  318. 
what  amounts  to  fraud,  on  sale  of  goods,  311,  &c.    (Vid.  Warranty.} 
in  sale  of  horses,  320,  &c.    (Vid.  Horses.) 
fraudulent  representations  may  be  given  in  evidence,  though  agreement  \m 

in  writing,  318. 
accompanied  with  damage,  is  a  good  causa  of  action,  383.    (Vid.  Dsdav^ir^ 

ttOfi.) 
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may  be  shown  in  diminution  of  plainti£Pt  claim,  or  cross  action  may  be 

brought,  734,  5. 
when  fraud  may  be  shown  to  impeach  conclusiveness  of  judgment*  952. 
deprives  a  party  of  the  exemption  of  his  goods  from  execution,  1054,  5. 
what  considered  a  fraudulent  sale  of  personal  property,  1056  to  1065. 
when  goods  fraudulently  purchased,  are  not  held  by  a  levy,  1066.    (Yid. 

JExecution.^ 
leaving  goods  levied  on,  in  possession  of  defendant,  is  evidence  of,  1068. 
what  is  indicative  of  fraud,  as  between  conflicting  executions,  1066,  9. 
FRAUDS,  STATUTE  OF, 

sales  of  goods  for  50  dollars,  or  more,  60,  51,  2,  8. 

note  of,  in  writing,  must  be  made,  50. 

what  sufficient,  52,  3,  4.    (Vid.  MemoranduanJ) 

or  whole  or  part,  must  be  delivered,  51. 

or  earnest  must  be  paid,  id. 

the  price  of  article  delivered,  may  be  recovered,  though  oontract  be  void^ 

1117. 
a  subsequent  acceptance,  renders  contract  valid,  id. 
but  not  a  subsequent  payment  of  earnest  money,  id. 
what  sales  within  the  statute,  51. 
not  where  goods  are  to  be  manufactured,  51,  53. 
what  sufficient  delivery,  51,  2.    (Vid.  Delivery.) 
may  be  actual,  or  constructive,  51. 
question  of  fact  for  a  jury,  52. 
what  sufficient  memorandum,  by  auctioneer,  52,  3. 
executory  contracts,  within  the  statute,  58. 
money  paid  on  contract,  void  by,  may  be  recovered  in  action  of  assumpsit, 

152. 
what  contracts  creating  interest  in  land,  must  be  in  torUingt  268,  9,  270, 

271,  2. 
lease  for  more  than  a  year,  void,  unless  in  writing,  269,  270,  271.    (Vid. 

Landlord  and  Tenant.) 
agreements  for  sale  of  lands,  kc.  or  interest  in  lands,  &c.  to  be  in  writing, 

272 
whether  it  extends  to  timber,  grass,  fixtures,  kc.  272,  8,  n.  (1). 
or  to  agreement  to  pay  for  improvements,  273. 
extends  to  agreements  for  possession  of  lands,  id. 
but  not  to  a  license,  id. 

extends  to  the  interest  of  a  party  to  a  pew  in  a  churoh,  id. 
requisites  of  memorandum  under,  273,  4.    (Vid.  Memorandum.) 
agreement  to  convey  land,  in  payment  of  services  rendered,  not  within  the 

statute,  274. 
or  to  pay  owner,  for  laying  out  road  through  his  land,  id. 
so  of  an  agreement  by  mortgagee  to  sell  lands,  and  refund  surplus,  over  his 

debt,  id. 
or  to  pay  for  writing  conveyances,  id. 


1182 


INDEX. 


FRAUDS,  STATUTE  OF— contmued. 

but  where  no  separate  ag^ement  to  paj  for  conve3raDce,  rendee  not  liable 
for,  274. 

instrumentB  mast  be  sigpied  by  party  selling,  or  by  his  agent,  lawfully  au- 
thorized, 269,  272,  274. 

when  by  party  to  be  charged  therewith,  276. 

promise  by  executor  or  administrator,  to  be  in  writing,  274,  5. 

so  of  agreements  not  to  be  performed  within  a  year,  275,  6,  7. 

or  to  answer  for  debts,  &c.  of  another,  275, 277  to  284,  1124. 

cases  where  such  promise  is  valid,  though  not  in  writing,  278  to  284, 1124. 

or  in  consideration  of  marriage,  275,  284. 

except  mutual  promises  to  many,  id. 

when  consideration  must  be  expressed  on  face  of  instrument,  275,  6. 

must  contain  names  of  parties,  276. 

parol  evidence  to  vary  written  contracts,  when  admissible,  711,  n.  (1). 

provisions  of,  to  be  complied  with,  on  sale  of  goods  under  execution, 
bid  amounts  to,  or  exceeds  fifty  dollars,  1077. 

form  of  memorandum  in  such  case,  1078. 
FREEHOLDER, 

who  is,  464,  5. 
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GAMING  CONTRACTS, 

are  void,  180,  244. 

so  of  securities  for  money  lent  to  game  with,  244. 

though  an  action  will  lie  for  the  money  itaelf,  id. 
GENERAL  ISSUE, 

when  right  to  distrain,  is  evidence  under,  428. 

table,  showing  what  is  evidence  under,  690  to  698w 

in  actions  on  parol  contracts,  690, 1,  2. 

on  sealed  contracts,  693,  4,  5. 

on  record  or  judgment,  695,  6. 

on  statutes,  696,  7. 
V  I   for  torts  or  wrongs,  697,  8.     \ 
'  in  action  on  specialty,  when  nil  debet  ot  non  est  factum,  693,  n.  (1). 

when  special  matter  evidence  under,  in  actions  against  officers,  698,  n 

evidence  going  to  diminish  plaintiff's  claim,  admissible  under,       9  d. 

forms  of  700. 
•         in  assumpsit,  id. 

in  debt  on  simple  contract,  id. 

in  debt  on  specialty,  700, 1. 

in  covenant,  700.    (No  general  issue.) 

in  trover  and  case,  id. 

in  trespass,  id. 

when  notice  of  special  matter  may  be  given  under,  716, 17, 18^ 


.  (1). 

(1). 
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OIFT, 

what  constitutes  a  valid  one,  291. 

must  be  a  delivery,  id. 

deliveiy  may  be  inferred  from  circumstances,  id. 
GOODS  BARGAINED  AND  SOLD,    (Vid.  SaU.    Exchangi.) 

action  for,  when  proper,  98,  9. 

when  declaration  must  be  special,  for  not  accepting,  613. 

form  of,  and  remarks,  612,  13. 

form  of  common  count  for,  633. 
GOODS  AND  CHATTELS, 

meaning  of,  1048. 

what  may  be  sold  under  execution,  1048,  &c.    (Vid.  ExecuHon.) 
GOODS  SOLD  AND  DELIVERED,    (Vid.  SaU.    JSxehmge.    DeUvry.    Com- 
miitee,) 

action  of  assumpait,  when  lies  for,  98  to  108. 

what  necessary  to  support  action,  98, 9. 

what  amounts  to  delivery,  60, 1, 2,  99, 100, 101, 2,  8,  4. 

when  action  lies  for,  by  auctioneer,  101. 

though  goods  be  resold,  id. 

will  not  lie  generally,  till  credit  expires,  104. 

when  will  lie  before,  id. 

will  lie  for  goods  wrongfully  taken,  after  a  pronuse  to  pay,  id. 

when  notftill  delivery  of  all  the  goods,  108,  4. 

when  for  goods  delivered  on  a  general  letter,  104,  6. 

not  till  credit  has  expired,  where  goods  are  to  be  paid  for  by  a  bill  or  note, 
1120. 

but  action  will  lie  immediately,  for  not  giving  the  bill  or  note,  id. 

not  ona  s  ale  of  contraband  goods,  obscene  books,  &c.,  105. 

when  not  for  goods  to  be  paid  for  in  labor,  107. 

not  for  goods  exchanged  for  a  note  fraudulently  repre^ented  as  gpod,  id. 

nor  against  one  who  has  fraudulently  obtained  credit  for  a  third  person,  id. 

exception,  id. 

nor  for  goods  ordered,  unless  order  be  strictly  pursued,  id. 

goods  must  be  tendered  before  action  lies,  id. 

form  of  common  count  for,  634.    (Vid.  Diclaratum,) 
(K)VERNMENT, 

agents  of,  when  personally  liable,  89, 81.    (Vid.  Prmcipal  and  Jgint,) 
GUARANTY, 

when  it  amounts  to  an  endorsement,  170. 

liability  of  guarantor,  1116. 

when  entitled  to  notice,  1121. 
GUARDIAN, 

infant  defendant  must  appear  by,  542. 

liability  of,  f^r  costs,  542,  8. 

form  and  mode  of  appointing,  549.    (Vid.  jfppearane;) 
GUEST, 

who  so  consideradt  59,  n.  (8).     (Vid.  Innke^pm'.} 
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HABEAS  CX)RPUS, 

parent  maj  recover  his  child  hj,  368,  n.  (!)• 

or  husband,  his  wife,  id. . 
HEARSAY, 

not  admissible  evidence,  944. 

exceptions,  944  to  950.    (Yid.  Evidence,} 
HIGHER  SECURITY  GIVEN,    (Vid.  ExtingtUahment) 

when  it  operates  to  extinguish  the  demand  for  which  it  is  given,  715K,  UL 
HIGHWAY, 

fine  for  not  working,  how  collected,  32. 

debt,  proper  action  for  obstruction  of,  40. 

persons  driving  on  wrong  side  of,  liable  for  injury  occasioned  thereby,  S06, 7. 

rule  of  the  road,  306,  7. 

when  not  to  be  adhered  to,  307. 

case  lies  for  injury  resulting  from  obstruction  of,  307. 

does  not  always  include  all  the  land  between  the  fences,  308,  9. 

public  have  a  mere  right  of  passage  in,  371,  818,  n.  (1). 

and  to  use  soil  and  timber,  to  improve  passage,  &c.,  818,  n.  (1). 

owner  of  soil  may  have  trespass  for  using  it  in  any  other  way,  871,  818» 
n.  (1). 

as  for  cuttin<r  timber,  digging,  piling  boards,  &c.  371. 

his  rights  enumerated,  818,  n.  (1). 

when  discontinued,  exclusive  use  of  soil  reverts  to  the  owner,  id.  id. 

when  adjudged  to  be  discontinued,  id.  id. 

what  constitutes  a  highway,  id.  id. 

trustees  of  town  cannot  maintain  trespass  for  injury  to,  371. 

constitutionality  of  law,  giving  towns  power  to  permit  cattle  to  run  at  lii|i 
in  highway,  considered,  383  to  387,  n.  (1). 

when  streams  considered  public  highways,  390,  1,  2.    (Vid.  Miven.) 

plea  that  close  is  a  public  highway,  817. 

justice  no  power  to  try  this  plea,  818. 

what  is  evidence  of  title  to  centre  of  highway,  by  adjoining  occupant,  83L 

to  give  such  title,  street  must  be  dedicated  to  public,  and  accepted,  id. 
HIRE,  WORKMAN  FOR, 

answerable  for  ordinary  neglect,  68. 

must  apply  a  degree  of  skill,  equal  to  his  undertaking,  id.     (Vid.  BmU^ 
Neglect,} 

HIRER, 

for  what  neglect  he  is  answerable,  id.    (Vid.  Bailee,) 

young,  of  animals  hired,  belong  to  the  hirer,  293. 
HOLDER,    (Vid,  BiUa  of  Exchange  and  Promissory  Notes,) 

is  the  owner  of  a  bill  or  note,  163. 

several  holders,  when  they  must  join  in  endorsement,  168. 

may  insert  his  own  name,  as  payee,  in  note  drawn  in  blank*  159 

bow  affected  by  alteratioia  of  bill  or  note,  164, 6. 
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rights  of,  how  affected  by  inTalid  endorsement,  167. 

when  must  sue  in  name  of  original  payee,  169, 1121. 

when  subject  to  equities  between  original  parties,  169. 

may  convert  blank  into  apecial  endorsement,  171. 

when  advisable  so  to  do,  id. 

when  will  not  be  liable  as  endorser  by  so  doing,  id. 

when  not  affected  by  want  of  consideration  in  bill  or  note,  176. 

when  can  recover  only  what  he  gives  for  paper,  id. 

consideration  not  examinable,  to  defeat  bona  fide  or  innocent  holder, 

177,  8. 
will  be  presumed  to  be  so,  till  contraxy  be  shown,  178. 
otherwise,  if  he  gave  nothing,  id. 
or  a  mere  colourable  consideration,  178,  9. 
or  has  notice,  179. 

or  took  paper  after  it  became  due,  id. 
he  then  stands  exposed  as  an  original  party,  id. 
defendant  may  then  show  set-off,  id. 
payment,  illegality,  fraud,  id. 
but  holder  has  same  rights  as  endorser,  though  bill  or  note  endorsed  after 

due,  id. 
of  bills,  as  payment  of  a  debt  due  from  one  with  whom  they  were  deposited 

for  collection,  liable  to  original  owner,  180. 
innocent  holder  defeated,  where  note  is  void  by  statute,  id. 
as  for  usury  or  gaming,  id. 

of  lost  bill  or  note,  when  may  recover,  184.    (Vid.  Lost  BiUs  or  Notes,) 
may  bring  action  in  name  of  person  having  no  interest,  1121. 
of  note  payable  to  bearer,  when  necessary  to  show  his  ownership,  185. 
may  bind  himself  by  endorsement,  id. 
when  may  fill  up  blank  endorsement  with  a  guaranty,  191. 
demand  by,  when  and  how  made,  192  to  197. 
notice  of  non-acceptance,  when  excused  by  want  of  effects  in  drawee,  198 

to  200. 
notice  by,  form  of,  and  what  sufficient,  201  to  208.    (Vid.  ybtiee.) 
HOLDING  OPEN  CAUSE, 

when  proper  after  trial  commenced,  847.    (Vid.  jgppearance.    Adjowm- 

ment.) 
HORSE-RACE, 

action  for  money  won  upon,  40,  41. 
trotting y  not  racing  under  statute,  41. 
HORSES, 

when  vendor  bound  to  ilisclose  defects  on  sale  of,  311,  12,  645. 

action  upon  warranty,  or  deceit  in  sale  of,  319,  320.    (Vid.  Trespasi  on  the 

Case.    Deceit.) 
unsoundness  of,  a  question  of  law  and  fact,  320,  327. 
crib-biting,  not  unsoundness,  820. 
to  maintain  action  for  unsoundness  of,  must  be  express  waimnty  or  frauds 

321. 
a  iound  pric«  doM  not  imply  a  warranty,  id. 
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advantage  of  an  express  warrantyi  921. 

when  bujer  should  offer  to  return  horse^  321, 2. 

what  amounts  to  a  warranty,  313,  321,  2. 

plaintiff  must  prove  unsoundness,  323. 

when  action  should  be  upon  warranty,  322,  3. 

measure  of  damages,  323. 

what  constitutes  unsoundness,  321,  323  to  327. 

a  prior  vendor  who  warranted,  may  be  witness  to  prove  soundness,  323. 

form  of  pleading  on  warranty,  324. 

usual  to  insert  warranty  in  receipt  for  the  price,  id. 

fraud  will  avoid  sale,  though  it  does  not  amount  to  breach  of  warranty,  99T. 

purchaser,  who  has  sold  and  re-purchased,  cannot  maintain  action  for  a&- 

soundness  against  original  vendor,  id. 
manifest  and  visible  defects  are  not  included  in  general  warranty,  327,  8. 
variance  between  proof  and  averments  of  warranty,  328, 9. 
whole  consideration  must  be  returned  before  trover  lies  for  articles  giv«&  m 

exchange  for,  329. 
action  lies  for  fraudulent  concealment  concerning,  330, 1,  2,  645. 
sale  of,  ''  with  all  faulU,"  331,  n.  (1),  645. 
declarations  in  assumpsit  for  breach  of  warranty  on  sale  or  exchange  of,  and 

directions,  614,  16^ 
in  case,  for  fraud  in  sale  of,  644,  5.    (Vid.  JDedaration.) 
HOUSEHOLDER, 

who  so  considered,  1051,  2. 
HUSBAND  AND  WIFE, 

husband  liable  for  penalty  incurred  by  wife,  40. 
wife  may  act  as  agent  for  her  husband,  79, 711. 
when  second  husband  bound  to  maintain  children  of  his  wife  by  former  Inia* 

band,  106. 
wh^n  husband  liable  for  funeral  expenses  of  his  wife,  paid  by  a  ftnuig«r« 

151. 
wife  cannot  be  a  party  to  a  bill  or  note,  166,  7. 
effect  of  her  endorsement,  166. 

note  payable  or  endorsed  to  her,  how  collected  or  transferred,  167. 
contract  of  wife  is  in  general  void,  265,  707. 
husband^ 8  remedy  for  injuries  to  her,  350. 
for  assault  and  battery,  350,  1.  - 
for  enticing  her  away,  350. 
or  forcibly  carrying  her  away,  351. 
for  adultery,  351,  ?. 

declarations  for  wrongs  to  wife,  652,  8,  657. 
evidence  and  damages  in  action  for  adultery,  851  to  854.    (Vid.  jtduUtrg, 

Marriage,) 
wife's  letters  and  admissions  not  evidence  against  husband,  353,  4. 
ftirm  of  process  in  name  of,  456. 
of  declaration,  639,  40. 
when  must  join  as  plaintifis  in  action  on  contract^  664,  708,  9. 
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should  always  appear,  by  declaration,  why  they  are  joined,  658. 

pleas  of  coverture,  in  abatement,  687,  8. 

coverture,  cause  of  reversal  on  certiorari,  though  not  pleaded  in  abatement, 

688. 
when  wife  may  sue  or  be  sued  Mfeme  sole,  708. 
when  death  of  husband  will  be  presumed  from  absence,  id. 
sale  of  husband's  goods,  by  wife,  is  void,  id. 
fausband^is  entitled  to  wife's  earnings  during  coverture,  708,  9. 
may  sue  therefor  in  his  own  name,  709. 

is  entitled  to  all  her  choses  in  action  and  possession  at  time  of  marriage,  id. 
how  far  liable  for  her  debts,  id. 
for  her  necessaries,  709,  710,  711. 

cohabitation  sufficient  to  render  husband  liable  for  necessaries,  711. 
when  husband  is  an  incompetent  witness  from  interest,  wife  is  also,  967. 


I 

IDIOTS  AND  LUNATICS, 
who  deemed  such,  266. 
their  contracts  void,  id. 

what  sufficient  want  of  understanding,  to  avoid  their  contracts,  266, 706, 7. 

liable  for  wrongs,  id. 

lunatic  liable  for  debts  contracted  during  lucid  intervals,  id. 

committee  of,  cannot  sue  for,  267. 

how  to  sue  and  be  sued,  id. 

liable  to  arrest  and  suit,  id. 

how  to  appear,  534. 

evidence  of  insanity,  706, 7. 
IMPEACHMENT, 

of  witnesses,  how  made,  983.    (Vid.  fVitneasea.) 
INDEMNITY", 

when  to  be  taken  by  officer,  where  goods  levied  on  are  claimed  by  third 
person,  1066,  7. 

INDORSEMENT.    (Vid,  Bndaraement.) 
INDORSER.    (Vid.  ^dorser.) 
INFANCY,    (Vid.  Infant.) 

how  it  affects  right  to  contract,  701  to  705,  1120. 

is  a  personal  privilege,  705. 

how  tried,  545. 

plea  of,  815. 
INFANT,    (Vid.  Parent  and  CkOd.    Apprentice.    Infancy.) 

who  is,  701. 

when  father  entitled  to  his  earnings,  72. 

how,  may  be  bound  out,  72,  3. 

when  consent  of,  necessary  to  indenture,  73. 

infant  partners,  how  far  liable  for  acts  of  firm,  94.    (Vid.  Partn^rg,) 
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when  step  father  bound  to  proride  for,  106. 

cannot  be  a  party  to  a  bill  or  note,  165,  6,  265,  703.    (Vid.  j^pptnUx^ 

p.  1120.) 
but  may  transfer  by  endorsement,  though  not  liable  as  endorser,  166. 
liable,  if  he  promise  aAer  becoming  of  age,  to  pay  bill  or  note,  id. 
may  collect  a  note,  payable  or  endorsed  to  him,  166,  7. 
how  far  his  contract  is  to  be  considered  void,  265,6,  701,  3,  5,  1120. 
when  may  disaffirm  his  contract,  701,  2,  3. 
note  of,  voidable,  not  void,  1120. 
when  liable  for  necessaries,  265,  703. 
for  debts  of  wife  before  marriage,  id. 
may  affirm  his  contracts  after  becoming  of  age,  265,  701,  8. 
but  when  liability  only  be  by  express  promise,  id. 
may  avoid  a  usurious  contract,  and  recover  on  count  for  money  had  nd 

received,  703. 
how  to  appear,  533, 4.    (Vid.  jfppearanet.) 
whether  judgment  may  be  rendered  against,  for  costs,  543, 4. 
when  judgment  will  be  reversed,  for  want  of  next  friend  or  goardian,  541 
when  property  of  infant,  in  hands  of  parent,  is  liable  to  execution  agaiast  psr 

rent,  703. 
infancy  is  a  personal  privilege,  705. 
infants  are  liable  for  penalties,  id. 
and  for  trespasses  and  wrongs,  id. 
INN-KEEPER, 

when  may  act  as  justice,  25. 
cannot  assign  his  license,  41,  2. 

when  chargeable  for  goods  of  his  guest,  69,  n.  (4),  1117, 1118. 
how  far  a  delivery  of  goods  to  him  is  necessary,  59,  n.  (4). 
who  considered  a  g^est,  59,  n.  (3). 

agreement  with,  to  pay  for  use  of  billiard  table,  void,  242,  n.  (5)* 
trusting  persons  improperly,  when  he  loses  his  debt,  245. 
proof  of,  245. 

of  his  lien  on  the  goods  of  his  guest,  298.    (Vid.  lAen,) 
INSOLVENT  DEBTOR, 

assignee  of,  may  endorse  his  notes,  167. 
and  sue  in  his  own  name,  554,  712. 
discharge  by,  how  pleaded,  721. 
right  of  set-off  against  assignee  of,  744. 
INTEREST, 

note,  without  day  mentioned  for  payment,  draws  interest  from  date,  lA 

1001. 
on  bill  or  note,  acceptor  or  maker  liable  for,  189, 190. 
when  interest  on  bill  or  note  begins  to  run,  and  how  computed,  id.  id. 
payable  according  to  the  law  of  the  place  wiiere  contract  is  made,  or  Is  to 

be  perfoimed,  190, 252,  1003. 
unlawaful  interest  avoids  contract,  246.    (Vid.  Ugury.) 
statutes  relating  to,  247. 
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where  no  interest  if  mentioned,  creditor  may  cltiim  the  rate  fixed  by  ttatute, 
252. 

how  to  turn  interest  into  principal,  252,  3. 

on  running  accounts,  regulated  by  custom  of  merchants,  258, 1002. 

when  creditor  may  apply  a  part  payment  of  debt  to  interest  instead  of  prin- 
cipal, 253,  1002. 

considered  as  damages,  1000. 

sum  certain,  carries,  id. 

what  contracts  carry,  generally,  id. 

when  judgments  bear  interest,  1001, 1130. 

when  payment  of  principal  extinguishes,  1001. 

not  recoverable  on  unliquidated  damages  or  uncertain  demands^  1001, 1002. 

when  on  accounts,  1002. 

on  penalties,  id. 

how  time  computed  in  casting,  1003. 

rule  of  computation,  where  partial  pajrments  are  made,  1003  to  1007. 

where  no  rat^  is  mentioned,  legal  rate  is  recoverable,  lOOl,  1003. 

may  be  brought  down  to  time  of  rendering  judgment,  1011. 

execution  to  be  endorsed,  in  order  to  collect,  1038,  9. 

when  recoverable  in  action  for  an  escape,  1091. 
INTEREST, 

incompetency  of  witnesses  from,  964.    (Vid.  WUneaaea.) 
INTERPRETER, 

when  necessary,  ami  form  of  oath  to,  977. 
INTERROGATORIES, 

annexed  to  commission  to  examine  foreign  witnesses,  872.    (Vid.  Conmi9- 
ston.) 
INVENTORY, 

by  constable,  of  goods  taken  on  attachment,  520. 

on  execution,  1075. 
IRREGULARITY, 

distinction  between  irregularity  and  error,  405. 

when  it  renders  proceedings  of  justice  void,  405  to  408. 

when  party,  justice  and  officer,  liable  as  trespassers  for,  id. 

when  officer  will  be  protected,  though  process  be  irregular,  407, 8. 

power  of  justice  to  amend,  408. 

of  process,  service  and  returns  how  waived,  32,  496,  524. 
ISSUE, 

of  law,  to  be  decided  by  justice,  833.    (Vid.  Demurrer.) 

of  fact,  what  is,  833,  4. 

distinction  between,  explained,  834. 

affirmative  of  issue,  who  has,  916. 

has  also  the  burden  of  proof,  id. 

discretion  of  justice  as  to,  990. 

where  there  are  several  issues,  how  judgment  to  be  rendered,  1015. 
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JOINDER  OF  ACTIONS, 

what  actions  may  be  joined,  560,  568. 

for  different  causes  or  forms  of  action,  561,2. 

on  contract,  id. 

for  a  wrong,  562,  3. 

in  different  rights,  563. 

consequences  of  mis-joinder,  whether  of  action  or  person,  563,  4. 

joint  action  will  not  lie^  for  injuries  committed  by  dog^,  against  the  sepmlt 
owners,  1127. 
JOINT  AND  SEVERAL  CONTRACTS, 

nature  of,  and  remedy  on,  236  to  240. 

satisfaction,  by  one  defendant,  a  bar  to  further  proceedings  on,  236, 7. 

when  all  must  join  as  plaintiffs,  in  action  on,  240, 553. 

who  must  be  defendants,  555. 

effect  of  non-joinder  or  mis-joinder,  240, 553,  556. 
JOINT  AND  SEVERAL  WRONGS, 

of  suits  for,  and  damages  and  costs  in,  440.    (Vid.  WrongtJ) 
JOINT  CONTRACTORS, 

when  liable  for  contribution,  148  to  151.    (Vid.  Surety.    Money  foU  leii 
out,  Sec,} 
JOINT  DEBTORS, 

of  process  against,  497  to  500. 

of  execution  against,  where  all  are  not  served  with  process,  497, 8. 

how  far  judgment  is  conclusive  against  those  not  served  with  process,  497,8,9. 

judgment  is  valid,  though  defendant  not  served  be  an  in^Bint,  499. 

when  the  plea  of  one,  if  true,  acquits'all,  1012, 18. 

how  judgment  to  be  rendered  against,  1026. 
JOINT  TENANTS, 

who  so  considered,  301. 

when  one  may  maintain  trover  against  his  co-tenant,  800. 

how  far  goods  of,  liable  to  be  levied  on  under  execution  against  one,  1061* 
JOINT  WRONGDOERS, 

action  against  one,  no  bar  to  action  against  others,  until  actual  satii^ctkm  'v 
obtained,  362. 

cannot  compel  contribution,  863. 

may  be  sued  jointiy  or  severally,  449. 

of  damages  and  costs  in  suits  against,  449, 1012. 

when  one  may  be  witness  for  another,  449. 
who  so  considered,  449,  50. 

how  plaintiff  to  proceed,  where  part  only  are  eerved  with  process,  499,  A0# 
587. 

separate  owners  of  dogs,  not  liable  to  a  joint  action  for  iDJoriee  coWoUiN 

by  them,  1127. 

JUDGE, 

not  liable,  in  civil  action,  for  judicial  acts,  889. 
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JUDGMENT, 

debt  on,  when  proper  action,  88.    (Vid.  Debt.) 

a^inst  one  of  two  joint  makers  of  a  note,  no  bar  to  an  action  against  both,  190. 

on  usurious  contract,  g^ood  till  set  aside,  258,  9. 

whether  an  error  in  fact  may  be  assigned  on  certiorari,  258. 

when  officer,  justifying  under  execution,  must  show  valid  judgment,  S86,  7. 

when  other  parties  must  show  such  judgment,  id. 

against  one  joint  wrongdoer,  no  bar  to  action  against  another,  until  satisfac- 
tion, 862. 

void,  for  want  of  jurisdiction  in  court  rendering,  30, 31,  898. 

when  will  protect  officer  acting  under,  899  to  405. 

when  may  be  impeached,  collaterally,  for  want  of  jurisdiction,  898  to  405. 

against  whom  party  aggrieved  by  void  judgment  may  have  his  remedy,  400. 

DO  action  lies  on  judgment  which  has  been  appealed,  405. 

void  for  want  of  jurisdiction,  no  bar  to  a  second  suit,  id. 

when  void  for  irregularity  or  error,  405  to  408. 

cannot  be  rendered  on  Sunday,  493, 1015. 

in  suit  against  joint  debtors,  how  far  conclusive  against  those  not  served 
with  process,  497,  8,  9. 

when  cannot  be  g^ven  for  plaintiff  unless  he  be  present,  538. 

of  nonsuit,  to  be  rendered  against  plaintiff  not  appearing,  526.    (Vid.  ufp- 
pearanee,) 

whether  may  be  rendered  on  confession,  in  absence  of  plaintiff,  534, 5. 

when  will  be  reversed  for  want  of  next  friend  or  guardian  for  infant,  544. 

form  and  requisites  of  declaration  on,  595,  6.    (Vid.  Declaration,) 

form  of  jud>irnient  of  discontinuance,  where  justice  is  a  material  witness,  668. 

plea  of  a  former  judgment  recovered,  722. 

former  recovery  cannot  be  given  in  evidence  under  general  issue,  724. 

when  bar  to  another  suit,  724  to  731. 

when  conclusive  evidence,  725. 

is  a  bar  to  second  suit  before  same  justice,  though  not  entered  on  docket, 
725,6. 

is  final  as  to  every  thing  that  might  have  been  litigated  on  the  trial,  782. 

provisions  as  to  rendering  in  cases  of  set  off,  745,  6. 

in  suits  by  executon,  where  defendant  proves  a  balance  in  his  favor,  748. 

of  nonsuit,  should  be  submitted  to  before  the  submission  of  a  cause  to  the 
justice,  878. 

otherwise  it  will  be  a  bar  to  a  second  suit,  id. 

by  default,  does  not  exist  in  justice's  court,  878, 1016. 

when  a  judgment  is  evidence  in  second  suit,  950, 1, 2. 

when  conclusive  between  same  parties,  id. 

conclusiveness  of,  may  be  impeached,  by  showing  want  of  jurisdiction,  951. 

or  fraud  may  be  shown  by  one  not  a  party  or  privy,  952. 

when  it  carries  interest,  1001,  1026. 

appearing  to  have  been  rendered  for  cause  of  action  arising  after  suit 
brought,  is  erroneous,  1011. 

justice  has  no  power  to  arrest,  1014. 

law  will  ascribe  proper  effect  to,  without  regard  to  form,  1014. 
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different  kinde  of,  1015. 

upon  demurrer,  id. 

upon  issue  of  fact,  1015,  1016. 

when  must  be  rendered  for  plaintiff,  and  when  for  dcfendanty  1016. 

judgment  by  confeseiony  1017. 

provisions  of  the  statute  relative  to,  id. 

its  requisites  should  be  strictly  complied  with,  id. 

applies  to  all  confessions,  whether  with  or  without  proceu,  id. 

form  of  confession^  1018. 

should  be  for  a  specific  sum,  id. 

form  of  affidavit,  where  confession  exceeds  fifty  dollars,  id. 

whether  should  be  made  by  all  the  parties,  1019. 

whether  parties  may  split  up  their  claims,  so  as  to  diipense  with  the  affidiTiti 
1019. 

form  of  entiy  of,  in  docket,  1024. 

of  noneuit,  when  rendered,  1019. 

ofdieeontinuancey  id. 

what  jud^ents  are  a  bar  to  a  subsequent  action,  1020. 

jud^ents  are  interlocutory  or  final,  1020, 1. 

distinction  between,  1021. 

final  judgments  are  peremptory  in  all  cases,  id. 

and  collectable  of  the  proper  goods  and  chattels  of  the  party,  1031. 

but  when  against  executors,  &c.  are  only  evidence  of  a  debt  to  be  ptiil  i* 
the  course  of  administration,  748,  1021. 

how  soon  to  be  entered  in  docket  of  justice,  1021, 2. 

how  to  make  judgment  a  lien  upon  real  estate,  1022. 

justice  to  give  a  transcript,  id.    (Vid.  Docket,) 

form,  and  requisites  of  transcript,  1024,  5. 

when  judgment  upon  attachment  cannot  be  made  a  lien,  1025. 

after  the  filing  of  the  transcript,  justice  loses  all  control  over  the  jii^^meBt,id. 

whether  an  action  will  lie  on  judgment  under  attachment,  before  attached 
property  is  exhausted,  1026. 

of  judgments  against  joint  debtors,  id. 

mandamus  will  lie  against  justice,  for  refusing  to  give  a  transcript  of,  lOSS. 

will  not  be  reversed  on  account  of  costs  being  erroneously  allowed,  10S7. 

power  of  justice  to  amend,  1022,  1112. 
JURISDICTION, 

general,  25  to  36,  1113. 

territorial,  25,  and  n.  (1). 

of  justice  becoming  a  tavem^eeper,  25. 

being  a  clergyman,  id. 

judgment  cannot  be  reversed  for  this  reason,  id. 

where  penalty  goes  to  his  town,  25,  29. 

qf  what  netione  justice  has  jurisdiction,  26. 

none  for,  to  recover  penalty  under  law  of  United  States,  id. 

none  in  suits  where  title  to  land  comes  in  question,  26,  417,  419,  SIS» 
(Vid.  TUU  to  land.) 

though  parties  conient,  27. 
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nor  of  actions  of  sUnder,  26. 

nor  for  a  maliciouff  prosecution,  27. 

nor  for  a  vexatious  suit  in  chancery,  id. 

has  jurisdiction  of  action  for  enticing  away  plainttff 's  ^ife,  id. 

and  of  crim.  con.  with  plaintiff's  wife,  27, 850. 

for  debauching  daughter  or  servant,  id.  id. 

assault  and  battery  on  servant,  27, 861. 

on  agreement  to  open  fence,  27. 

in  action  against  sheriff,  for  an  escape,  id. 

for  negligently  hurting  plaintiff,  id. 

no  jurisdiction  of  action  of  replevin,  id. 

Dor  for  assault  and  battery,  id. 

nor  false  imprisonment,  id. 

nor  where  state  is  named  a  party,  id. 

except  for  penalties  under  fifty  dollars,  id. 

in  actions  relating  to  land  situated  out  of  the  county,  27,  28. 

in  actions  for  penalties  against  public  officers,  28. 

of  what  partiea,  29. 

defendant  must  be  liable  in  his  own  right,  id. 

justice  has  no  jurisdiction  of  an  executor  or  administrator,  defendant,  id. 

even  though  such  defendant  confess  judgment,  id. 

but  executor  or  administrator  may  be  plaintiff  in  suit  before  justice,  id. 

has  jurisdiction  in  suits  by  or  against  town  and  county  officers  in  official  char- 
acter, id. 

corporation  may  sue,  but  cannot  be  sued,  id. 

how  far  attorneys,  &c.  are  Uable  to  be  sued  in  suit  before  justice,  id. 

in  action  against  sheriff,  (or  an  escape,  id. 

justice  is  confined  strictly  to  authority  g^ven  by  the  statute,  id. 

of  what  sum,  29, 1118,  &c. 

when  plaintiff  claims  more  than  fi%  dollars,  &c.  29,  80,  1118. 

he  may  relinquish  part,  80. 

when  plaintiff  may  sue  on  bond  where  penalty  is  over  fifty  dollars,  80,  1118, 
1114. 

extent  of,  in  cases  of  set  off,  80,  746,  7,  1114,  15. 

in  suits  commenced  by  attachment,  472,  kjc,  1114,  15. 

when  want  of  jurisdiction  renders  whole  proceeding  void,  80,  81,  898, 9. 

when  consent  of  parties  will  confer  jurisdiction,  81,  82. 

when  appearance  of  defendant  confers  jurisdiction,  32. 

in  trespass  on  lands,  jurisdiction  is  conditional,  82,  88. 

how  justice  is  to  proceed  on  question  of  title  to  land  arising  collaterally,  82 
to  85, 818. 

his  jurisdiction  in  questions  of  title  to  land  further  considered,  417  to  419, 
422,8,818.    (Vid.  TUU  to  land.) 

when  want  of,  renders  party,  justice,  and  officers  liable  as  trespasters ,  808 
to  405. 

with  respect  to  subject  matter,  400, 1. 

as  lo  person,  402,  8,  4. 
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JURISDICTIOX— «m*tni*eif. 

as  to  process,  404^  5. 

when  may  be  enquired  into  collaterally,  398  to  405. 

of  inferior  tribunals,  must  always  be  shown,  65l» 

they  are  confined  strictly  to  powers  given  them  by  statute,  id. 

of  the  plea  in  abatement  to  jurisdiction  of  court,  668. 

objection  to  jurisdiction  may  be  taken  at  any  stage  of  cause,  id. 

steps  necessary  to  confer,  not  presumed  to  have  been  taken,  942. 

want  of,  may  be  shown  in  order  to  impeach  concluaiyeiiessof  JQdgnieDt,9SI. 
JURORS,     (Vid.  Jwry,) 

qualifications  of,  881,  n.  (1.) 

who  exempt  from  serving  as,  id. 

when  a  juror  may  be  withdrawn,  and  effect  thereof,  894,  d.  (1.) 

proceedings  against,  for  not  appearing  upon  a  venira,  904^  6, 6w 

fees  of,  1030. 
JURY,    (Vid.  Jurors.) 

who  may  demand  trial  by,  and  when,  880, 1. 

six  jurors  to  be  drawn,  884. 

parties  may  agree  upon  less  than  six,  882. 

form  of  venire,  id.    (Vid.  Fsnire,) 

how  jurors  are  drawn,  884. 

how  supplied,  when  a  sufficient  number  do  notappoar,  884, 5ii 

of  challenges  to,  885.    (Vid.  CkaHmgs.) 

their  oath,  89.9. 

how  the  cause  is  to  be  conducted  before  them,  id. 

when  a  juror  may  be  withdrawn,  and  effect  thereof,  894,  n.  (1.) 

whether  more  evidence  can  be  given  after  the  cause  is  submitted  to  acB) 
894,  5. 

should  be  kept  distinct  from  strangers  during  trial,  896. 

not  allqwed  to  drink  spirituous  liquor  during  trial,  id. 

may  give  their  verdict  immediately,  id. 

if  they  retire,  constable  must  be  sworn,  897. 

otherwise,  not,  898. 

oatli  to  constable,  on  retiring  with  jury,  897. 

how  to  demean  themselves  after  they  retire,  898,  9,  900. 

may  decide  both  the  law  and  the  fact,  899. 

what  evidence  they  may  take  with  them  on  retiring,  id. 

how  far  permitted  to  receive  evidence  after  retiring,  900,  901. 

not  agreeing,  may  be  discharged,  901.    (Vid.  Verdici,) 

proceedings  against,  for  not  af^>earing  upon  a  venire,  904,  5, 6« 

form  of  verdict,  902.    (Vid.  Verdict) 

jury  may  correct  their  verdict  before  it  is  recorded,  903. 

may  be  polled,  id. 

may  disagree  to  a  verdict,  though  sealed,  id. 

how  proceeded  against  for  not  appearing  on  venire,  904. 

form  of  summons  to  shew  cause,  id. 

how  served,  904,  5. 

minute  of  conviction,  905. 

execution  for  fine  and  costs^  id. 
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JURY— coyrfinutti. 

when  called  to  trf  title  of  goods  levied  on,  wiUch  are  eUdmed  by  third  per- 
floiii  1066. 
JUSTICE,    (Vid.  JwiadidionJ) 

must  reside  in  town  for  which  he  is  chosen,  86. 

cannot  try  a  cause  in  any  other  town,  but  may  issue  process,  id. 

becoming  tavern-keeper  after  his  election,  loses  jurisdiction,  id. 

but  may  issue  executions,  id. 

may  try  qui  tarn  actions,  in  which  his  town  is  interested,  id. 

but  not  where  the  whole  penalty  goes  to  his  town,  id. 

when  the  justice  becomes  a  trespasser,  for  want  of  jurisdiction,  80,  81. 

may  punish  for  contempt,  85,  86. 

may  sue  for  his  fees,  121. 

prohibited  from  buying  demands  for  prosecution,  260. 

by  so  doing,  subjects  himself  to  fine  and  imprisonment,  and  forfeits  his  of- 
fice, id. 

case  lies  against,  for  breach  of  duty,  885. 

liabiUty  of,  f<Nr  judicial  or  official  acts,  889,  841, 1136. 

where  he  has  no  jurisdiction,  898  to  405.    (Vid.  Jwrisdiction.) 

when  action  will  lie  against,  for  irregularity  cr  error,  405  to  408. 

power  to  amend,  408. 

power  of,  to  take  acknowledgments,  affidavits  and  oaths,  429, 480, 1, 1115, 16. 

oannot  authorize  one  to  fill  up  or  alter  process,  498,  4. 

so  doing,  is  guilty  of  a  misdemeanor,  494. 

may  deputiEO  person  to  serve  process,  525. 

how  long  may  wait  for  parties  to  appear  on  return  day,  &c.  526, 8, 588.   (Vid. 
Ajfpearance,^ 

absence  of,  on  return  day,  operates  as  a  discontinuance,  528. 

proceedings  where  justice  is  a  material  witness,  662  to  667. 

oannot  be «ued  to  recover  back  a  fine  imposed  for  contempt,  867. 

not  liable  to  be  challenged  for  favor  or  partiality,  877. 

should  not  try  cause  where  he  is  related  to  the  parties,  id. 

if  justice  mislead  a  party  as  to  any  fact,  material  to  influence  him  in  his 
preparation  for  trial,  it  is  cause  of  reversal,  879. 

no  other  than  the  justice  can  swear  the  witnesses,  id. 

he  cannot  be  sworn  as  m  witness,  except  by  consent,  id. 

his  docket,  when  evidence,  926,  7. 

transcript  of,  how  made  and  authenticated,  927,  8. 

his  discretion  as  to  the  admission  or  rejection  of  evidence,  988,  9. 

as  to  disregarding  variances,  699,  990. 

as  to  which  party  shall  open  and  which  close,  990. 

as  to  the  order  in  which  proof  shall  be  received,  id. 

as  to  the  conduct  of  the  cause,  generally,  990,  1,  2,  8. 

mandamus  will  lie  against,  for  refusing  to  give  a  transcript  of  his  judgment, 
1025. 

fees  of,  1029,1116. 

not  liable  to  be  sued  by  witnesses  for  their  fees,  though  he  have  received 
them,  1081. 

may  renew  executions  after  the  expiration  of  his  office,  1041. 
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JUSTICE— continued. 

how  to  proceed,  on  being  served  with  certiorari,  1093  to  1096.    ( Vid.  C^r- 
tiorari.) 

has  all  the  powers  of  commissioners  of  deeds,  1115, 1116. 

fees  of,  for  performing  their  duties,  1116. 
JUSTIFICATION, 

pleas  of,  in  trespass,  815,  16. 

under  process,  when  may  be  given  in  evidence  under  genenl  isfoe,  699,  ■. 
816. 

when  defendants  should  justify  separately,  816. 

how  to  plead  justification,  817. 

of  bail  on  adjournment,  affidavit  of,  855. 


LACHES, 

of  holder  of  a  bill  or  note.    (Vid.  BiUi  of  Exchangt  and  Pnmii99onf  NoU^ 

Notice.    Presentment,) 
LAND,    (Vid.  TitU  to  land.) 
how  defined,  364. 

what  amounts  to  a  trespass  on,  364,  5i 

contracts  relating  to,  to  be  in  writing,  268,  &c .    (  Vid.  Frauds,  SlOfOe  ^.) 
what  deemed  interest  in  land  under  statute,  272,  3* 
how  to  make  judgment  a  lien  upon,  1022^    (Vid.  Judgment.) 
LANDLORD  AND  TENANT.    (Vid.  Uee  and  Occupirfioii.     Tenant.) 
what  sufficient  to  establish  relation  of,  154. 
when  tenant  holds  over,  impliedly  on  old  rent,  154,  5. 
when  notice  of  intention  to  quit,  necessary  to  be  given  by  tenant,  id. 
landlord  cannot  recover  rent  for  lodgings  let  for  the  purpose  of  proelitetiosi, 

154,  241. 
evidence  that  landlord  used  part  of  house  for  purposes  of  prostitutaon,  good 

under  plea  of  eviction,  241,  2. 
lease  void  by  statute  of  frauds,  creates  tenancy  from  year  to  year,  269,  fi7i(K 

(Vid.  Lease.    Frauds,  Statttte  of.) 
what  amounts  to  a  surrender  by  operation  of  law,  271,  2. 
party  entering  under  agreement  for  a  lease,  is  a  tenant,  at  will,  270. 
landlord  distraining,  when  considered  a  trespasser  from  the  begimung j  3f7, 

368,9. 
when  case  or  trespass  lies  for  unlawful  act  of  landlord,  969>  n.  (1). 
when  tenant  may  maintain  trespass,  371,  2. 
when  entitled  to  off-going  crops,  372. 

owner  working  on  shares  with  another,  are  tenants  in  common,  id. 
when  and  how  landlord  may  distrain  for  rent  421,  &c.    (Vid.  Distress.} 
tenant  cannot  dispute  his  landlord's  title,  423. 
what  considered  fixtures  as  between,  1049. 
proceedings  on  claim  of  rent  by  landlord,  where  goods  of  tmumt  are  Wviad 

on  under  execution,  1078  to  1082. 
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LANDLORD  AND  TENANT— coiOintted. 

what  sufficient  notice  and  foim  of,  1078,  9. 

affidavit  of  landlord,  1079.  ^ 

affidavit  must  be  produced  to  officer,  or  an  action  against  him  will  not  lie, 
id.  n.  (1). 

what  will  excuse  such  a  production,  id. 

to  what  amount  of  rent,  landlord's  lien  extends,  1078,  9, 1080. 

does  not  extend  to  ground  landlord,  1080. 

"what  a  sufficient  tenancy,  id.  and  n.  (1). 

what  considered  rent,  1080. 

when  tenant  denies  rent,  how  he  may  prevent  levy,  id. 

form  of  bond  to  be  given  in  such  case,  1081. 

action  will  lie  by  tenant  against  landlord,  for  excess  of  rent  collected,  1082. 

in  which  he  may  recover  double  the  excess,  id. 

landlord  cannot  distrain,  after  goods  are  levied  on,  id. 

case  will  lie  by  landlord  against  officer,  selling  after  notice  of  his  claim,  id. 
LEADING  QUESTIONS, 

what  are,  and  when  allowed,  978,  980.    (Yid.  WitnesseM.) 
LEASE, 

when  must  be  in  writing,  268,  9. 

void  by  statute  of  frauds,  creates  tenancy  from  year  to  year,  269, 270. 

whether  parol  lease  for  one  year  is  valid,  if  to  commence  at  a  future  day, 
270. 

assignment  or  surrender  of,  to  be  in  writing,  or  by  operation  of  law,  270,  !• 

what  amounts  to  a  surrender,  by  operation  of  law,  271,  2.    (Vid.  /Vatids, 
Statute  of.  Landlord  and  Tenant,) 
LENDING  FOR  USE,  54.    (Vid.  Bailment^ 
LETTING  TO  HIRE,  65.    (Vid.  BMrnent^ 
LEVY,    (Vid.  Execution.    Process.) 

priority  of  lien,  when  determined  by,  409  to  415. 

what  may  be  levied  on,  under  execution,  1048,  &c. 

when  priority  of,  lost  by  fraud,  1068,  9.    (Vid.  Execution.) 

what  amounts  to,  1071. 

when  considered  a  satisfaction  of  execution,  1073. 
UCENSE, 

to  keep  a  tavern,  not  assignable,  41,  2. 

to  enter  on  lands,  is  express  or  implied,  365. 

when  it  may  be  revoked,  68,  365,  6. 

to  one,  when  he  may  take  others  with  him,  366. 

what  shall  amount  to,  366,  7. 

when  given  by  law,  367. 

abuse  of,  makes  party  trespasser  from  the  beginning,  367, 8. 

otherwise,  if  given  by  the  party,  369.    (Yid.  Authority.) 
LIEN, 

when  agent  has  a  lien  on  goods  of  his  principal,  80.    (Vid.  Principal  and 
Agent.) 

when  vendor  has  a  lien  on  goods,  for  the  price,  after  delivery,  105,  6. 

is  determined  by  taking  a  bill  or  note,  231. 
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LIEN — continued, 

waiver  of  lien,  renden  valid  a  parol  promiie  of  tliird  penon  to  indemiuiy, 

281.     (Vid.  Frauds,  Statute  of.) 
doctrine  of,  considered  generally,  294  to  800. 
is  general,  or  specific,  294,  5. 
in  whose  favor  right  of,  exists,  294  to  299. 
what  necessary  to  create,  295. 

when  parting  with  possession  will  destroy  lien,  S95, 1124. 
was  intended  for  benefit  of  trade,  297. 
when  it  attaches  on  goods  saved  or  found,  id. 
or  on  estrays  taken  up,  297,  8. 
goods  cannot  be  sold  to  satisfy  lien,  299. 
how  it  may  be  waived,  299,  300. 
measure  of  damages,  in  suit  by  one  having  lien,  900. 
is  a  personal  right,  and  cannot  be  assigned,  id. 
priority  of  liens  by  virtue  of  process,  considered,  509  to  415. 
under  attachment,  and  when  lost,  520,  1127. 

of  making  judgments  a  lien  upon  land,  1022  to  1026.    (Vid.  JudgmaL) 
priority  of,  by  virtue  of  execution,  and  when  lost,  1068,  9.  (Vid.  Exwi^fiH 
lien  is  waived,  by  claiming  goods  as  purchaser  and  not  on  account  of  lies* 

1124. 
when  tender  of  charges  must  be  made  to  person  having  lien,  befsre  snt 

brought,  id. 

LIMITATION, 

implied,  in  an  action  on  a  specialty,  770,  1. 

presumption  of,  how  repelled,  771. 
LIMITATIONS,  STATUTE  OF, 

how  to  declare  as  executor,  assignee,  kc*  so  as  to  avoid,  640, 1*   (^ 
Dedaratiom,) 

plea  of,  758. 

what  actions  barred  by,  and  within  what  tfane,  758,  n.  (1),  759. 

when  statute  begins  to  run,  759. 

in  case  of  open  accounts,  760, 1. 

in  actions  of  trover  and  trespass  on  the  case,  761. 

acts  done  by  sheriff,  &c.  by  color  ofoffice^  not  within  statute,  760. 

does  not  run,  if  person  entitled  to  bring  action,  is  an  infant,  761|  2. 

or  insane,  762. 

or  imprisoned  on  a  criminal  charge,  id. 

or  a  married  woman,  id. 

except  in  actions  for  escapes,  761. 

does  not  apply  to  bills,  notes,  &c.  of  monied  cofporations,  768* 

personal  representatives  allowed  one  year  after  death,  id. 

statute  does  not  run  during  absence  firom  state,  762, 3. 

actions  by  state,  subject  to  same  limitations,  762. 

if  statute  has  begun  to  run,  subsequent  disabilities  do  do  not  suspead  itf  ^ 
eration,  762,  764. 

does  not  run  during  existence  of  privilege  as  members  of  congiMii  76^ 

nor  during  disability  as  alien  enemy,  id. 
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LIMITATIONS,  STATUTE  OF-<onHnued. 

where  judgment  arretted  or  reversed,  one  jear  theiealler,  allowed,  763. 

10  where  defendant  diea  before  judgment,  763. 

executor  allowed  one  year,  where  suit  abates  by  death  of  plaintiflf,  764. 

a  new  promise  takes  case  out  of  statute,  764. 

what  sufficient  acknowledgment  to  take  case  out  of  statute,  764  to  769. 

this  doctrine  does  not  apply  to  cases  of  tort,  769. 

of  the  replication  to  plea  of,  769. 

what  is  a  sufficient  commencement  of  suit,  to  avoid  statute,  451,  769,  770. 
LOAN,  54.    (Vidi.  BaUmerU.) 
LOST  BILLS  OR  NOTES,    (Yid.  BiUa  qf  Exchange  and  Pronm9ory  Notes.) 

remedy  on,  182,  3, 232, 3. 

form  of  bond  to  be  given  by  plaintiff,  681. 

applies  only  to  negotiable  paper,  183. 

party  himself  competent  to  prove  loss,  id. 

what  sufficient  loss  of  note  to  sustain  action*  id. 

must  appear  affirmatively,  that  note  was  negotiable,  id. 

action  cannot  be  maintained  on  half  of  bank  bill,  other  half  being  lost, 
188,  4. 

holder  of  lost  bill,  when  may  recover  on,  184. 

payment  to  holder  of,  when  valid,  id. 

note  must  have  been  delivered  before  loss,  id. 

loss  may  be  implied  from  lapse  of  time,  id. 

where  part  of  note  lost,  need  not  be  so  described  in  pleadings,  id. 
LUNATIC, 

who  so  considered,  266.    (Vid.  Idiott  and  Lwutties,) 

M 

MAKER,    (Tid.  BUU  of  Exchange  and  Promieeory  Notes.) 

of  a  note,  liabilities  of,  187,  8. 

when  demand  of  maker  necessary  before  action,  187. 

when  note  payable  at  particular  time  and  place,  187,  8. 

liable  for  interest,  189,  190. 

not  liable  for  costs  incurred  by  endorser,  by  reason  of  non-pa3rment,  190. 

judgment  against  one  of  two  joint  makers,  no  bar  to  an  action  against 
both,  id. 

cannot  defeat  action  by  endorsee,  by  reason  of  payment  by  endorser,  192. 

liable  for  face  of  note,  though  holder  obtained  it  for  less,  191, 2. 

cannot,  in  action  by  endorsee,  set  up  covenant  not  to  sue,  made  by  payee, 
192. 
MANDATARY,    (Vid.  iJaOwent.) 

for  what  degree  of  neglect  liable,  57. 

a  man  cannot  be  compelled,  by  action,  to  become,  id. 
MANDATE,  54.    (Vid.  ^atZmsnt.) 
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MANUFACTURER. 

of  his  lien  on  goodg  for  price  of  work  done,  295.    (Vid.  £cm.) 

in  whom  property  is,  while  article  if  in  a  itate  of  manufacture,  289|  Stt. 
(Vid.  Property.) 
MARRIAGE, 

agreements  in  consideration  of,  yoid,',unles8  in  writing,  276,  SW.   (Vid. 
Frauds y  Statute  of,) 

in  fact,  must  be  proved  in  action  for  adultery,  352. 

what  is  a  valid  marriage,  and  how  proved,  352,  3.    (Vid,  Htubmi  mi 
Wife,) 

declaration  for  breach  of  marriage  promise,  625. 

between  debtor  and  creditor,  extinguishes  debt,  773. 
MARRIED  WOMAN,    (Vid.  Husband  and  Wife.) 

may  act  as  agent  or  attorney,  85. 

how  to  appear,  534. 

when  coverture  of  plaintiff  must  be  pleaded  in  abatement,  669,693,  a.  (l)* 

cannot  be  party  to  a  bill  or  note,  166,  7. 

her  contract  void,  265, 707. 

when  action  will  lie  for  contract  made  by  her  during  coverture,  707, 8. 

when  husband  presumed  to  be  dead,  708. 

husband  entitled  to  her  earnings  and  personal  property,  708,  9. 

how  far  liable  for  her  necessaries,  709, 10, 11. 

when  to  be  joined  with  husband  in  actions,  708,  9. 
MASTER  AND  SERVANT,    (Vid.  jipprenHce.    Slaoe.) 

when  master  liable  on  contract  of  his  servant,  71. 

how  far  he  is  entitled  to  the  wages  of  his  servant,  71,  2. 

how  far  bound  by  the  act  of  his  servant,  74,    (Vid.  Principal  and  Agm) 

how  far  liable  for  necessaries  furnished  his  servants,  74, 116, 117. 

for  medicine,  id. 

g^evances  of,  how  redressed,  73. 

master  cannot  agroe  with  his  apprentice  in  rostraint  of  his  trade,  id. 

when  full  performance  of  contract  by  servant,  necessary  to  maiatsiJi  tew* 
for  wages,  103  to  114.  . 

what  master  may  prove  in  diminution  of  servant's  claimi  109,  117.   ( 
Work,  labor  and  eerviees,) 

when  servant  may  be  discharged  for  misconduct.  111,  112. 

when  servant  may  leave  for  ill  treatment,  112. 

when  master  is  liable  for  injury  resulting  from  acts  of  servant,  V19  ^  ' 
1125. 

when  master  and  servant  jointly  liable,  1125. 

when  for  acts  of  subordinate  persons,  hired  by  servant,  909. 

servant  is  also  liable  for  injury  occasioned  by  him,  id. 

but  not  fur  act  of  subordinate  servant,  though  hired  by  him,  id- 
meaning  of  the  term  servant,  341,  n.  (1). 

of  master *s  right  of  action  for  seducing  female  servant,  354.    C^^'  ^^ 
tion.) 

for  enticing  away  or  injuring  servant,  361, 2. 
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MASTER  AND  SERVANT— eonttnued. 

or  obtaining^  goods  from  him  fraudulently,  383,  8. 

of  master's  right  of  correction,  359, 60. 

of  servant's  liability  to  master,  for  negligence,  863. 

declarations  in  suits  by  serrant,  against  master,  608, 9.    (Yid.  Didaratifin*) 

by  master,  for  injuries  to  servant,  653,  657. 
MECHANIC, 

of  his  lien  on  goods,  for  price  of  work  done,  295.    (Vid.  Lien,) 

in  whom  property  is,  while  article  is  in  a  state  of  manufacture,  389,  290. 
(Vid.  Property.) 

tools  of,  bow  far  exempt  from  execution,  1052. 

implements  of  husbandry,  not  within  exemption,  1053. 
MEMORANDUM, 

what  sufficient,  on  sale  of  goods,  under  statute  of  frauds,  52,  8,  4.    (Vid. 
Frauds^  Statute  of,) 

when  necessary,  50,  51. 

what  sufficient,  when  made  by  auctioneer,  52,  8. 

form  o(  on  sale  of  goods  under  execution,  1078. 

may  be  signed  by  lawful  agent,  54. 

^on  sale  of  land  under  statute  of  frauds,  requisites  of,  278,  4, 5276. 

when  witness  may  use,  to  refresh  his  recollection,  979. 
MERCHANT, 

clerk  of,  no  authority,  as  such,  to  sign  notes  for  his  master,  76. 

books  of,  how  far  evidence  in  his  favor,  955.    (Vid.  Books  of  AecownJt,) 
MESNE  PROCESS, 

what  is,  337.    (Vid.  Process,) 
MILEAGE, 

fees  of  constable  per  mile,  in  serving  process,  1030. 

can  make  but  one  charge  for,  where  defendants  reside  at  same  place,  1031. 
MILITIA, 

when  action  will  lie  for  returning  one  to  court  martial,  338. 

MII^R, 

▼of  his  lien,  till  paid  for  grinding,  295.    (Vid.  Lien.) 
MINISTER  OF  THE  GOSPEL,     (Vid.  Clergyman.) 

may  not  act  as  justice,  25. 
MISDEMEANOR, 

in  justice  or  constable,  to  buy  securities  for  prosecution,  260. 
MISFEASANCE, 

dbtinction  between,  and  non-feasance,  441 . 
MISJOINDER,    (Vid  Joinder  of  Actims.) 

of  persons  or  rights,  563,  4. 

consequences  of,  id. 
MISNOMER,    (YiA.  Abatement.) 

of  parties,  to  be  pleaded  in  abatement,  588,  5,  671, 688,  4. 

what  amounts  to,  584. 

when  may  be  amended  on  motion,  685, 6w 

ibnn  of  i4m,  a«d  rMoaikfi  668^  4« 
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MISTAKE, 

money  paid  by  miflUk«,  when  it  may  be  recorered,  127, 1120,  1. 

must  be  a  mistake  of  facts  and  not  of  law,  127,  n.  (7). 
MONEY, 

brought  into  court,  789.    (Vid.  Paying  money  into  eovrt.y 

what  money  a  legal  tender,  798  to  801.    (Vid.  Tender.) 

may  be  levied  on  under  execution,  1050. 
MONEY  COUNTS, 

actions  on,  resorted  to  as  substitutes  for  bills  in  chancery,  12& 

when  bill  or  note  evidence  under,  231,  2,  8. 

forms  of,  636,  7. 
MONEY  HAD  AND  RECEIVED, 

action  for,  by  officers  against  their  predecessors,  94,  5. 

when  actioi)  for,  lies  on  return  of  goods,  on  account  of  fraud,  105^ 

action  of  assumpeit  for,  65,  126. 

general  description  of,  126. 

necessary  proof  in  action  for,  id. 

when  may  be  brought  on  a  tortious  taking  of  goods,  id.  i 

lies  by  principal  against  agent,  for  money  received,  126,  7.  - 

to  recover  back  money  paid  by  mistake  or  deceit,  127. 

or  upon  a  consideration  which  happens  to  fail,  id. 

or  upon  a  contract  which  has  been  rescinded,  id.  * 

or  upon  a  void  authority,  128. 

or  obtained  by  extortion,  imposition,  &c.  id. 

or  embezzled,  or  obtained  by  fraud,  id. 

or  paid  on  an  erroneous  judgment,  id. 

or  where  the  amount  of  goods  was  mistaken,  1120. 

or  on  a  void  contract,  128, 9. 

instances  in  which  action  for,  has  been  held  to  lie,  129  to  141. 

instances  in  which  action  for,  has  been  held  not  to  lie,  141  to  147. 
MONEY  LENT  AND  ADVANCED, 

action  of  assumpsit  for,  65,  152. 

when  it  lies,  152,  3.  ^ 

will  lie  for  money  lent  to  g^me  with,  244. 

though  security  given  for,  is  void,  id. 
MONEY  PAID,  LAID  OUT  AND  EXPENDED, 

action  of  assumpsit  for,  65,  148. 

when  proper,  148  to  152. 

for  money  paid  on  an  accommodation  note,  148. 

or  as  surety,  id. 

or  on  being  obliged  to  pay  money  for  another  in  any  way,  id. 

as  for  an  escape  from  sherlfTor  constable,  id. 

but  not  where  no  money  passes,  aa  where  goods  of  a  stranger  ai«  iii«^T^hwd 
for  rent,  id. 

whether  constable  can  maintain,  if  he  pay  execution  for  defendant 
being  requested,  1073. 

or,  for  a  voluntary  payment,  148. 

and  ao  of  a  collector,  id. 
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MONEY  PAID,  LAID  OUT  AND  EXPENDED-H»n*tnt««. 
but  if  there  be  a  request  to  pay,  action  lies,  148. 
must  always  be  a  request,  express  or  implied,  id. 
does  not  lie  for  money  paid  on  an  illegal  transaction,  149, 151. 
when  it  lies  by  one  partner  to  recover  money  paid  for  another,  149. 
when  surety  cannot  maintain  action  for,  id. 
when  endorsee  may  maintain  action  for,  id. 
when  request  will  be  implied,  149, 150. 
when  will  lie  for  contribution,  150,  1. 

when  against  husband  for  paying  funeral  expenses  of  wife,  151. 
for  paying  money  in  certain  cases  which  another  is  bound  to  pay,  id. 
or  for  furnishing  necessaries  for  one  whom  defendant  is  bound  to  support 
151, 2.  ' 

when  action  will  lie,  where  payer  withholds  evidence  of  payment  from  per- 
son for  whom  he  has  paid,  152. 

to  recover  money  paid  on  contract,  void  by  statute  of  frauds,  id. 

by  agent,  who  has  advanced  money  for  his  principal,  id. 

endorser  may  maintain  action  for,  on  part  payment  to  endorsee   186 
MONTH, 

in  law,  is  a  calendar  month,  263,  4. 
MORTGAGE, 

of  a  chattel,  wherein  it  differs  from  a  pledge,  66,  n.  (3),  802. 

is  absolute  on  forfeiture,  302. 

mortgagor  cannot  redeem,  or  maintain  trover,  after  forfeiture,  301,  2. 

mortgagee,  in  possession,  may  maintain  trover,  302. 

may  be  good  without  delivery,  id. 

personal  mortgage^  when  considered  fraudulent  as  to  creditors,  1056  to  1065 
MOTION, 

10  set  aside  proceedings,  proper  mode  to  take  advantage  of  defects  on  face  of 

process  or  return,  670,  671. 
so  of  variance  between  process  and  declaration,  671. 
for  discharge,  usual  mode  of  taking  advantage  of  privilege  from  arrest  687. 
to  strike  out  plea,  proper  in  common  pleas,  where  plea  is  different  from  one 

put  in  in  justice's  court,  829. 


N 

NAME,    (Vid.  JRfisnomer.) 

when  process  may  describe  defendant  by  a  fictitious  name,  584. 
NEGLECT, 

of  bailee,  what  makes  him  accountable,  56  to  60. 

slight  neglect,  56. 

ordinary  neglect,  id. 

gross  neglect,  id. 

joint  bailees,  jointly  liable  for  neglect,  56,  n.  (5). 

of  servant,  is  neglect  of  master*  57. 

when  attOTiiey  liable  for,  119,  KM,  5. 
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NEGLECT— eonltnuedf. 

injury  arising  from  neg^lect,  good  cause  of  action,  806. 

action  lies  for  neglect  of  persons  in  their  trades  or  undertakings,  334,  6. 

in  all  cases  of  negligence  in  the  use  of  one's  property,  whereby  another  ia 
injured,  341.  ( Vid.  f^eapass  on  the  Case.) 

in  action  for  negligence  of  another,  plaintiff  roust  be  free  from,  306^  34S. 

servants,  liability  to  master  for,  363. 
NEW  ASSIGNMENT, 

form  of,  in  trespass,  580. 

when  plaintiff  may  newly  aangn,  656. 
NEXT  FRIEND, 

infants  roust  appear  by,  542. 

liability  of,  for  costs,  542,  3. 

form  and  mode  of  appointing,  546,  8.    (Vid.  ^ppsaroncs.) 
NIGHT, 

time  between  sunset  and  sunrise,  423. 

distress  cannot  be  made  in,  id. 
NON-RESIDENT, 

who  so  considered,  460. 

same  privilege  from  arrest  as  citizens,  685,  n.  (1). 
NONSUIT, 

judgment  of,  to  be  rendered  against  plaintiff,  not  appearing,  526.    (Vid. 
j^pptarance.^ 

must  be  submitted  to,  before  the  submission  of  a  cause  to  the  justice,  878. 

otherwise,  it  is  a  bar  to  a  second  suit,  id. 

plaintiff  failing  in  his  proof,  should  submit  to  a  nonsuit  before  delivery  of 
verdict  by  jury,  879. 

justice  should  nonsuit  when  plaintiff  does  not  appear  on  the  coming  in  of  IIm 
jury,  880, 

so  where  plaintiff  fails  to  make  out  his  case,  id. 

when  rendered  generally,  1019. 

NOTICE, 

how  far  carrier  may  limit  his  responsibility  by,  56,  n.  (6),  1117. 

when  necessary,  and  its  effect,  in  case  of  assignment  of  demands*  61  l» 

64.    (Vid.  Assignment.) 
when  necessary,  before  master  can  sue  for  the  earnings  of  his  servant,  72. 

(Vid.  Master  and  Servant.) 
of  dissolution  of  partnership,  when  necessary,  and  what  sufficient,  86, 1119. 

(Vid.  Partnership.) 
of  intention  to  quit  by  tenant,  when  necessary,  154,  5.    (Vid.  Landkrdand 

Tenant.) 
of  defence  to  bill  or  note,  when  defendant  should  give,  185. 
mere  notice,  without  proof,  will  not  oblige  plaintiff  to  more  than  ordinary 

proof,  id. 
when  want  of  effects  in  hands  of  drawee,  will  excuse  notice  of  non-accept- 

ance,  198  to  201.    (Yid.  BiUs,  ^e.) 
always  neoMsaxy,  where  dmwer  or  endaiMr  may  flufler  daiMffft  lor  vmI  of 

it»10P. 
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NOTlCE^eontinued. 

of  non-acceptance^  in  other  respects,  gOYemed  b  j  the  same  rules  as  notice 

of  non-payment,  201. 
cf  non-payment,  form  of,  and  what  sufficient,  201  to  208,  1122. 
by  whom  must  be  given,  208,  4. 
to  whom  must  be  given,  203,  209. 
need  not  be  to  absolute  guarantor,  1121. 
when  to  be  g^yen  in  case  of  bank  checks,  id. 
how,  where  they  are  post-dated,  id. 
how  prepared,  examined,  and  transmitted,  204. 
when  it  should  be  personal,  id. 
when  by  mail,  id. 

mail  of  next  day  after  demand  will  do,  id. 
how  notice  should  be  directed,  204,  5. 
when  by  agent,  should  be  given  immediately,  206,  1122. 
must  not  be  g^ven  before  a  demsnd,  206. 
how,  when  drawer  or  endorser  is  dead,  id. 
what  will  excuse  regular  notice,  206,  7,  8. 
copy  off  good  evidence  on  trial,  206. 
must  be  given  on  non-payment  by  drawees,  though  accepted  9upra  protut^ 

208. 
where  paper  is  endorsed  after  due,  id. 
where  part  is  paid  at  the  day,  215. 
will  be  sometimes  inferred  from  circumstances,  208,  9. 
iiow  should  be  stated  in  declaring,  209. 
by  prior  endorsees  to  their  endorsers,  211,  212. 

of  defence  in  a  suit  on  securities  illegally  purchased  for  prosecution,  260, 1, 2. 
time  of,  how  computed  generally,  262. 
to  owner  of  animals,  of  their  bad  habits,  when  necessary,  before  he  is 

liable,  342,  3,  4. 
to  remove  nuisance,  when  necessary,  before  action  lies,  846. 
to  fence-viewers,  and  owners  of  division  fences,  374, 5, 6.    ( Vid.  Fences.) 
of  distress  and  sale,  427, 8,  437, 8, 9.    (Y id.  Distress.) 
of  arrest  of  defendant  on  warrant,  to  be  given  to  plaintiff,  506,  7.    (Vid. 

jfrreet,) 
when  and  how  to  be  averred  in  declaration,  594. 
of  special  matter  under  general  issue,  716, 17, 18. 
when  it  may  be  g^ven,  and  its  requisites,  id. 
of  set-off.    (Vid.  Set-off.) 
when  defendant  may  give  notice  that  he  will  prove,  in  reduction  of  plaintiff^s 

claim,  non-performance  of  his  agreement,  734, 1128. 
of  application  for  a  commission  to  examine  witnesses,  869. 
to  produce  papers,  when  to  be  given,  938. 
form  of,  id. 

what  a  sufficient  particularity  in,  938,  9. 
not  necessary  to  serve  as  often  as  cause  is  adjourned,  939. 
when  this  notice  is  not  necessaiy,  id. 
how  service  of,  may  be  proved,  id. 
nay  be  by  oath  of  party  or  interested  witness,  989,  40. 
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ISOTlCEr-eonHnued, 

fonn  of  oath  of  service  of  notice  to  produce,  940. 

of  intention  to  apply  for  immediate  execution,  1044. 

of  sale  under  execution,  when  to  be  made,  requisites,  and  form  of,  1074. 5,6. 

to  be  given  by  landlord  on  claim  of  rent,  where  tenant's  goods  ace  levied  on, 
1078,  9. 
NUISANCE,    (Vid.  Trespass  on  the  Case.) 

action  on  the  case  lies  for  a  private  nuisance,  346. 

form  of  declaration,  651,  2. 

when  notice  to  remove,  first  necessary,  346. 

continuance  of,  for  twenty  years,  no  defence  to  action,  347. 

case  will  not  lie  for  a  public  nuisance,  unless  plaintiff  has  sustained  special 
I  damage,  347,  8. 

when  may  be  abated  by  individuals,  348. 

dwelling  house  inhabited  by  people  in  a  filthy  condition,  held  a  nuisance, 
348. 


o 

OATHS, 

power  of  justice  to  administer,  429,  430, 1115, 1116. 

form  of  administering,  on  taking  affidavit,  464. 

where  there  are  several  joined  in  one  affidavit,  478. 

what  required  on  applications  for  adjournment,  839,  ftc.    (Vid.  JtdyNim* 
ment.) 

form  of,  848. 

form  of,  administered  te  bail,  on  justification,  856. 

must  be  administered  to  witnesses  by  the  justice  trying  die  cause,  879. 

form  ofi  963. 

by  third  person,  to  prove  service  of  subpoena,  862. 

to  prove  service  of  notice  of  application  for  commission,  870. 

to  obtain  commission,  871. 

administered  by  commissioner  to  witness,  875. 

on  objection  to  a  constable's  serving  venire,  883. 

on  trying  challenges  to  juries,  891,  2. 

of  jurors  and  witnesses,  on  trial  of  a  cause,  893. 

of  constable,  on  retiring  with  jury,  897. 

defect  in  oaths  administered  on  trial  of  a  cause,  not  error,  unless  objected  to 
at  the  time,  id. 

oath,  on  proceedings  against  witness  refusing  to  be  sworn,  913. 

form  of  oath  on  voire  dire,  970. 

of  interpreter,  877. 

to  obtain  immediate  execution,  1045. 
OBJECTION, 

to  evidence,  how  made  and  when,  986. 

none  appearing  in  return,  court  will  presume  proceedings  to  have  beea  reg- 
ular, 986,  7.     (Vid.  Endmce.) 
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OFFICE  COPY, 

when  sufficient  eyidence,  without  exemplification,  925.  (Yid.  Mvidence.^ 
OFFICER,    (Vid.  ShiHff.     ConstabU,    Justice.) 

must  be  sued,  for  official  acts,  in  county  where  act  is  done,  28,  6d8,  n.  (1). 
except  in  case  of  his  removal,  28. 

and  except  where  one  acts  by  color  of  office  without  right,  id. 
or  where  the  action  is  for  an  omission  or  neglect  by  officer,  id. 
how  far  protected  in  the  execution  of  process,  32,  398  to  405. 
cannot  maintain  action  on  promise  to  pay  debt,  on  release  of  prisoner  in  ex- 
ecution, 70. 
when  several  officers  must  all  be  present  at  doing  of  official  acts,  75. 
voice  of  a  majority  bin(}s,  id. 

action  by,  for  money  in  the  hands  of  his  predecessor,  94, 5. 
may  maintain  trover  for  goods  taken  by  virtue  of  process,  286,  7.    (Vid. 

Trover.) 
when  must  show  valid  judgment  as  well  as  execution,  286,  7. 
taking  a  receiptor,  is  not  divested  of  his  special  property,  287,  8. 
case  lies  against,  for  breach  of  duty,  335. 
for  false  return,  338. 

when  may  break  open  doors  in  order  to  arrest,  335,  6.    (Vid.  Arrest) 
or  to  execute  search  warrant,  417. 

judicial  officers,  when  liable  for  misconduct,  339,  841,  1126. 
when  liable  as  trespassers,  for  acting  without  jurisdiction,  398  to  405. 
when  liable  for  irregularity  or  error  in  proceedings  or  process,  405  to  408. 
person  assisting  officer,  who  acts  without  authority,  is  a  trespasser,  '515. 
privileges  of,  as  to  pleading  and  evidence,  698,  n.  (1),  721. 
extends  to  all  kinds  of  officers,  699,  n. 

within  what  time  actions  to  be  brought  against,  758,  n.  (1),  760. 
person  so  styling  himself  in  his  acts,  prima  facie  evidence  of  his  authority  to 

act  as  such,  936,  941. 
what  sufficient  proof  that  a  person  is  a  public  officer,  941. 
officer  presumed  to  have  done  things  required  of  him  by  law,  id. 
steps  preliminaiy  to  an  official  act  are  presumed  to  have  been  taken,  id. 
but  not  so,  where  they  are  necessary  to  confer  jurisdiction  on  inferior  courts, 

942. 
measure  of  damages,  in  an  action  against,  for  an  escape,  neglecting  to  ar- 
rest, &c.  1009,  1010. 
public  officers  are  entitled  to  double  costs,  when  judgment  is  in  their  favor, 
1028,  1130. 
OR, 

meaning  of  this  termination,  61,  n.  (6). 
ORDER  OF  BASTARDY, 

action  of  debt  lies  thereon,  39,  40. 
OVERSEERS  OF  POOR, 

actions  for  forfeitures,  when  brought  in  their  names,  41. 

when  may  bind  out  infants,  72,  3.    (Vid.  jtpprerUice.)      •^ 

when  liable  for  maintenance  of,  and  services  rendered  to  paupers,  95, 6, 116, 

117,  125.  'V 

how  sued,  96.  s. 

153 
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OVERSEERS  OF  POOR— coiUmwd. 

when  may  sue  on  bond  of  imdemnity  to  town,  96. 

cannot  bind  themselves,  on  division  of  town,  to  maintain  poor  of  both  towiii,id. 

cannot  maintain  action  against  pauper  for  necessaries,  107, 125. 

may  sue  for  excess  of  interest  paid  on  usurious  contract,  247. 

form  of  process  in  name  of,  456. 

OYER, 

right  of  party  to  demand,  596,  n.  (1). 
form  of  craving  oyer,  683. 


PARENT  AND  CHILD,    (Vid.  Infani,) 

when  parent  entitled  to  earnings  of  child,  72. 

parent  cannot  bind  out  child  without  his  consent,  72,  3. 

when  liable  for  maintenance  of  bastard  child,  106 

when  liable  for  services,  &c.  rendered  to  child,  116. 

when  child  liable  for  support  of  parent,  125. 

of  the  action  for  seducing  daughter,  354  to  359. 

declaration,  653. 

maintainable,  by  any  person  standing  in  place  of  parent,  366. 

of  the  damages  in,  854,  5,  357,  8. 

of  the  evidence,  356,  7,  9. 

action  for  beating  child,  354,  359^  60. 

for  taking  or  enticing  away,  357,  8. 

remedy  therefor  by  habeas  corpus,  358,  n.  (1). 

parent  may  delegate  his  authority  to  another,  859. 

liability  of  parent  for  necessaries  for  child,  704. 

what  considered  a  relinquishment  by  parent  of  his  son's  labor,  705. 

PAROL  EVIDENCE,  ^j^ 

when  admissible  to  vary  or  explain  written  instrument,  952  to      » 

(Vid.  Evidence.) 
PARTICULARS,  BILL  OF,  -. 

what  particularity  required  in  notice  of  set-off,  756,  7.    (Vid.  Sa-^^I'f 

defendant  not  bound,  in  any  case,  to  furnish  a  formal  bill.  757.  ^ 

how  far  party  applying  for  adjournment,  must  specify  his  demands, 

how  far  precluded  by  bill,  when  furnished,  id. 
PARTIES, 

justice's  jurisdiction  as  to,  29. 

when  liable  for  the  issuing  of  process,  32,  409. 

to  a  hill  or  note,  how  called  in  legal  language,  157,  8.  Prtm0ft 

righte  and  obligations  of,  185.    (Vid.  BilU  of  Exchange  ««*  rrm*'^ 
Notes,) 

how  may  be  discharged,  212. 

to  actions,  552  to  560. 

who  must  be  plaintiflBi  in  actions  on  contract,  552,  4. 

who  defendants,  554,  6. 

who  may  be  plaintiflb  in  action  for  a  wrong,  557,  8. 

who  defendants,  558,  560. 

to  a  suit,  when  may  be  witnesses,  939,4C  78. 
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PARTNERS,    CVid.  Partnership.} 

who  shall  be  deemed  such,  85,  6, 1119. 

when  and  how  far  one  is  liable  for  contracts  of  another^  85  to  94. 

before  and  after  dissolution,  86,  7. 

when  jointly  liable  for  wrongs,  1119. 

how  they  must  sue  and  be  sued,  88, 9,  94. 

must  be  by  their  names  at  length,  89,  457. 

when  one  partner  may  bind  the  firm  by  contracts  not  under  seal,  89,  90. 

by  contracts  sealed,  91,  1120. 

how  far  one  partner  may  draw,  accept  or  endorse  bills  or  notes,  so  as  to  bind 
firm,  89,  90,  92. 

when  acceptance  of  individual  note  of  one  partner  is  a  discharge  of  the 
firm,  1119. 

actions  between,  91, 1. 

note  giren  by  one,  in  name  of  firm,  will  be  intended  in  the  course  of  partner- 
ship deal)  till  contrary  be  proved,  92. 

how  far  binding,  though  given  for  individual  debt,  1119. 

one  partner  cannot  introduce  stranger  into  firm,  without  consent  of  all,  94. 

cannot  be  restrained  from  assigning  by  contract,  id. 

dormant  partners,  who  are,  and  how  far  liable,  id. 

when  joined  in  suit  by  or  against,  id. 

powers  and  liabilities  of  each  partner,  id. 

infant  partners,  how  far  liable,  id. 

note  endorsed  to  partners  in  blank,  may  be  converted  Into  a  special  one  to 
one  partner,  171. 

form  of  process  by  surviving  partner,  456. 

admissions  by  one  partner,  how  far  binding  on  the  other,  945,  6,  1129. 

property  of,  liable  to  execution  against  one,  1051. 
PARTNERSHIP,    (Vid.  Partners.) 

what  constitutes  this  connection,  85,  6,  88,  n.  (u). 

how  dissolved,  86,  94. 

notice  of  dissolution,  when  necessary,  and  how  given,  86,  88*  n.  (u). 

what  sufficient  notice,  86, 1119. 

to  what  dealings  may  extend,  88. 

general  or  special,  id. 

existence  of,  matter  of  inference,  92. 

how  proved,  93. 

admissions  of  one  partner  will  not  prove,  946. 

general  reputation,  when  proof  of,  93, 1120. 
PAUPER,    (Vid.  Overseers  of  Poor.) 

when  overseers  of  poor  liable  for  maintenance  of,  95>  6. 

one  who  has  been  occasionally  relieved  by  the  town,  when  considered  a 
pauper,  96. 

not  liable  to  overseers  of  poor  for  necessaries,  107. 
PAWNEE,    {yid.  Pledge,    Bailment,) 

for  what  degree  of  neglect  he  is  liable,  58,  9.    (Vid.  BaiUe,) 

when  may  sell  go0de  pledged,  58,  n.  (9). 

or  sue  for  them,  58,  n.  (1). 

or  Oft  them»  59,  a.  (2). 
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FAWNEEr-contifvued. 

interest  of  pawnor  cannot  he  sold  on  execution,  58,  n.  (1),  comded  a< 

1050. 
payee;,     (Vid.  Bills  of  Exchange  arid  Promissory  Notes.) 
of  bill  or  note,  who  is,  157,  8. 
fictitious  payee,  159,  169. 
must  be  clearly  specified,  159. 
when  mistake  will  not  vitiate,  id. 
to  whom  bill  or  note  may  be  made  payable  generally,  id. 
holder  may  insert  his  own  name  as  payee,  when  bill  or  note  is  drawn  in 

blank,  id. 
when  misnamed,  may  sue  in  his  right  name,  164. 
alteration  of  bill  or  note  by,  when  it  vitiates,  164,  5. 
infant  may  be  payee,  166. 
or  married  woman,  167. 
in  such  case,  how  sued,  id. 
must  make  first  endorsement,  id. 
maker  cannot  dispute  his  right  to  do  so,  id. 
where  two  payees,  when  must  join  in  endorsement,  168. 
when  action  may  be  brought  in  name  of  payee  who  has  endorsed,  170K. 
one  joint  payee  may  endorse  to  the  other,  171. 
of  a  note  payable  to  bearer,  ma^  bind  himself  by  endorsement,  185. 
PAYING  MONEY  INTO  COURT, 

when  this  course  to  be  adopted,  789. 
at  what  time  may  be  done,  790. 
the  pleadings  thereafter,  id. 
in  what  cases  may  be  done,  790,  1. 
proceedings  after  payment,  791.  ^ 

effect  of  payment,  791,  2.    (Vid.  Tender.) 
PAYMENT,     (Vid.  Tender.) 

of  bill  or  note,  how  far  its  negotiability  destroyed  by,   168,  9.    (Yld. 

BUls,  8rc.) 
tender  of,  at  time  and  place,  only  saves  interest  and  costs,  190. 
demand  of,  when  must  be  made,  and  how,  192  to  197. 
when  the  receiving  of  bill  or  note  considered  as  payment  of  a  debt,  221  to 

231,  1129. 
consequence  of  being  so  considered,  221,  2. 

when  action  lies  on  original  consideration,  and  not  on  bill  or  note,  222. 
check  on  a  bank  not  considered  an  absolute  payment,  223. 
when  new  note  given  in  renewal  of  old  one,  discharges  sureties  on  old  nole, 

224. 
note  taken  for  a  debt,  presumed  to  be  in  payment  thereof,  224, 5. 
forged  note,  or  one  not  negotiable,  no  payment,  225. 
what  laches  in  creditor,  will  render  bill  or  note  absolute  payment,  228  to 

231. 
when  agreement  by  payee  to  allow  precedent  or  subsequent  debts,  will  ope- 

^rate  as  a  payment,  234. 
of  money  into  court,  789,  &c.    (Vid.  Paying  money  into  court.) 
in  specific  articles,  where  to  be  made,  802,  3,'  4. 


when  to  be  made,  805  to  808. 

plea  of  payment,  what  sufficient  proof  of,  917. 

presumption  of,  when  it  ariaea,  948,  4- 

of  principal,  when  it  extinipiisbes  interest,  1001. 

how  interest  calculated  on  partial  pay  meats,  1003  to  1007. 
PENALTY, 

given  by  statute,  debt  or  assumpiiit  lies  for,  26,  40,  41,  363,  n.  (I),  600. 

under  law  of  United  States,  justice  no  jurisdiction  of  action  for,  26. 

under  statute  regulating  taverns  and  gioceries,  40. 

highways,  id. 

money  won  at  play,  id. 

action  for,  when  brought  in  name  of  overseers  of  the  poor,  41. 

process  in  action  for,  how  to  be  endorsed,  495. 

execution  on  judgment  for,  how  endorsed,  1086. 

provisions  in  regard  to  suits  for,  and  ^orxn  of  declaration,  600  to  604,  624. 

when  stipulated  sum  considered  as  penalty  or  liquidated  damages,  995,  6, 
1129. 

whether  damages  may  exceed  penalty  in  action  on  a  bond,  998, 
PENDENCY,    (Vid.  j^tUer  actum  pendant.) 

of  another  action,  must  be  pleaded  in  abatement,  671,  2. 

so  of  prior  suit  commenced  by  defendant,  id. 

when  good  pleas,  671,  2,  689.    (Vid.  Matemeni.) 

plaintiff  may,  after  such  plea,  discontinue  first  suit,  before  replying,  672. 

form  of  pleas  of  another  action  pending,  6S8. 
PERFORMANCE, 

of  condition  precedent,  44,  5,  6>  66,  103,  108.    (Vid.  Covenants,  Promise.) 

of  a  contract,  need  not  be  on  Sunday,  246. 

when  and  how  to  be  averred  in  declaration,  593,  4. 

when  general  plea  of,  sufficient  in  action  of  covenant,  720,  1. 

of  requirements  in  award,  when  to  be  averred  in  suit  on,  781. 
PERSONAL  MORTGAGE.    (Vid.  Mortgage.) 
PHYSICIAN, 

of  the  action  by,  for  services,  116. 

penalty  for  practising  without  license,  id. 

how  far  precluded  from  disclosing  communications  of  his  patient,  976 
PILOT, 

action  for  his  services,  123. 
PLACE, 

when  material  in  declaration,  588,  9,  614. 

when  must  be  proved  as  laid,  922. 
PLEADING,    CVid.  Declaration.    Pleas.    MbaUmmt.    Replication,  frc.) 

its  looseness  in  a  justice's  court,  98. 

in  general,  as  applicable  to  this  court,  550,  &c* 

what  degree  of  accuracy  necessary,  551,  2,569,n.  (1). 

defecta  in,  when  available  on  certiorari,  552. 

of  the  proper  parties  tp  actionf^  552  to  560.    CVid.  Parties.). 
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of  the  joinder  of  actions,  and  consequences  of  misjoinder,  660  to  564-  (VicL 

Joinder  of  jJctipns.) 
of  the  election  of  actions,  664  to  568.    (Vid.  Election  of  jfctions,) 
certain  rules  which  relate  to  pleadings  in  general,  669. 
what  circumstances  should  be  stated  in  pleading,  671. 
how  statutes  are  to  be  pleaded,  572. 
declaration  need  not  negative  the  defence,  673,  4. 
the  law  sonnetimes  allows  a  fiction  in  pleading,  674,  6. 
pleading  must  not  be  double,  575. 
mode  of  stating  facts,  675  to  578. 
may  be  verbal  or  written,  575. 
words  to  be  understood  in  their  ordinary  sense,  677. 
degree  of  certainty  requisite,  577,  8. 
facts  stated  must  not  be  insensible,  nor  repugnant,  nor  ambiguous,  nor 

mentative,  nor  in  the  alternative,  nor  by  way  of  recital ;  but  positive, 

according  to  their  legal  effect,  578. 
rules  of  construction,  id. 
.di^iiion  of  pleadings,  579. 
regular,  id. 

examples  thereof,  579  to  582. 
irregular,  679. 
examples,  582,  3. 

departure  in  pleading,  what  is,  831. 
to  be  taken  advantage  of,  by  demurrer,  id. 
when  party  let  in  to  plead,  though  he  did  not  appear  in  time,  528  to  531, 

848. 
power  of  justice  to  amend  l^g^^Sy  923,  4,  989,  990,  1111,  1112. 

PLEAS,  ^n^^ 

puis  darrien  contintumce,  requhites  of,  and  when  used,  682,  3. 

difierent  kinds  of  pleas,  667. 

in  abatement,  id.  &c.    (Vid^  Jfbatement.) 

in  bar,  667,  690. 

table  presenting  a  short  view  of  pleas  and  defences  in  bar,  690,  to  696. 

in  actions  on  parol  contracts,  690,  1,  2. 

on  sealed  contracts,  693,  4,  6. 

on  record  or  judgment,  695,  6. 

on  statutes,  696,  7. 

for  torts  or  wrongs,  697,  8.    (Vid.  Generallesue,^ 

pleas  in  bar  deny  that  plaintiff  ever  had  a  cause  of  action,  or  aver  that  il  ia» 

longer  exists,  699,  700. 
when  defendant  should  plead  specially,  or  give  matter  in  evidence  midmr 

general  issue,  700. 
special  plea  in  bar,  should  not  amount  to  the  general  issue,  id. 
form  of  general  issue,  700, 1.    (Vid.  General  Isstte.) 
when,  and  how  defendant  may  plead  several  pleas,  716, 16. 
may  give  notice  of  special  matter,  under  general  issae,  716, 17, 18. 
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PLEAS— conh'nueil. 

requirites  of  notice  of  special  matter,  715, 16. 

special  pleas  in  bar,  qualities  of,  718. 

must  be  adapted  to  the  nature  of  the  acUon,  id. 

must  answer  the  whole  declaration,  id. 

when  must  admit  its  truth,  719. 

must  be  single,  id. 

degree  of  certainty  required,  id. 

must  be  direct  and  positive,  and  not  argumentative,  720. 

must  be  so  pleaded  as  to  be  capable  of  trial,  id. 

how  ft  defect  in  these  particulars  must  be  taken  advantage  of,  id. 

instances  where  law  allows  a  general  and  concLse  mode  of  pleading,  720, 1. 

forms  of  special  pleas  in  bar,  722. 

commencement  of,  id. 

plea  of  leave  and  license  in  trespass,  579. 

former  recovery,  722. 

former  suit  and  judgment  for  defendant,  in  which  plaintiff  set  off  hit  de- 
mand, 723. 

the  like,  in  which  plaintiff  ought,  but  neglected  to  set  off  his  demand,  id. 

former  trial  and  judgment  for  defendant,  upon  same  matter,  723,  4. 

remarks  as  to  the  nature  and  opeiation  of  these  pleas,  and  the  evidence  to 
support  them,  724  to  731,  750,  2. 

of  the  plea  that  subject  of  second  suit  was  properly  matter  of  defence  in 
former  action,  731,  4. 

form  of  this  plea,  732. 

of  the  plea  and  notice  of  set  off,  735  to  757.    (Vid.  Set  Off.) 

forms  of  plea  and  notice  of  set  off,  754,  5. 

form  of  plea  of  statute  of  limitations,  758.    (Vid.  lAmiiationa,  Statute  of.) 

t>f  release,  771.     (Vid.  Release.) 

of  arbitrament  and  award,  774.    (Vid.  jfrhitration.) 

of  accord  and  satisfaction,  786.    (Vid.  jfccard  and  Satisfaction.} 

of  tender.    (Yld.  Tender.    Paying  money  into  court.) 

in  assumpsit,  on  a  contract  to  pay  money,  792. 

in  specific  articles,  792,  3. 

Iiow  a  tender  must  be  pleaded,  810, 11. 

plea  of  infancy,  815. 

of  justification,  taking  and  impounding  cattle,  damage  feasant,  id. 

by  party,  on  whose  execution  goods  were  taken  and  sold,  815,  16.    (Vid. 
Jitstifieation,) 

remarks,  816, 17. 

defect  of  partition  fences,  817.    C^id.  Fences.) 

close  a  public  highway,  817, 18.    (Vid.  Highway,   Jurisdiction.) 

justice  no  right  to  try  this  plea,  818. 

of  the  plea  of  tiUe,  id.  &c.     C^id.  TUle  to  land.) 

forms  of,  821,  2,  3. 
PLEDGE, 

defined,  56.    (Vid.  Bailment.) 

wherein  it  differs  from  a  mortgage,  id.  n.  (3),  302. 
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for  what  degree  of  neglect  pliwnee  ii  liable,  56. 

when  pawnee  may  gell>  or  sue  for  pledgfe,  id.  n.  (9),  (1). 

when  he  may  use  it,  59,  n.  (2). 

may  not  be  sold  on  execution  afainit  pawnor,  58,  n.  (1),  eorreettd,  I050L 
POOR.    (Vid.  Overseers  of  Poor,    Pauper.) 
POSSESSION, 

what  sufficient  to  maintain  trover,  284  to  29S.    (Vid.  Trover.^ 

or  trespass,  420,  443.    (Vid.  Trespass.) 

is  actual  or  constructive,  448. 

is  prima  facie  evidence  of  right,  286. 

or  of  title  to  lands,  417. 
POUND,    (Vid.  IHstreae.) 

both  action  and  indictment  lies  for  breaking,  427. 
POUND-KEEPER,    (Vid.  Distress.) 

not  answerable,  though  distress  be  tortious,  426. 

cannot  bring  action,  though  pound  be  broken,  id. 

dutied  of,  in  relation  to  distress  damage  feasant,  487,  8,  9. 

fees  of,  438,  n.  (1). 
PRACTICE, 

proceedings  of  defendant  in  suit  brought  on  securities  illegally  pnrcbfta^d 
for  prosecution,  260, 1,  2. 

m  cases  of  distress  damage  feasant,  487  to  440.    (Vid.  DisiresM,) 

in  regelating  proportion  of  division  fences,  374,  5,  6.    (Vid.  f'eneesJ) 
PRESENTMENT,    (Vid.  BUts  of  Exchange  and  Promissory  Notes.) 

of  bill  or  note  for  payment,  when  necessary,  187. 

when  payable  at  particular  time  and  place,  187,  8. 

for  payment  or  acceptance,  when  must  be  made,  192. 

when  drawn  payable  on  demand,  or  at  sight,  or  no  time  mentioned,  id. 

at  a  day  certain,  194. 

or  so  long  after  sight,  id. 

how  made,  195,  197. 

necessity  of,  how  waived,  196^  7. 

when  want  of  effects  in  hands  of  drawee  will  excuse,  198  to  201. 

for  acceptance  and  notice,  governed  by  same  rules  as  presentment  for  pay- 
ment, 201.    (Vid.  Notice.) 

of  bank  check  and  notice,  necessary  Id  chaige  endorser,  1121. 

diligence  necessary  in  so  doing,  id. 

where  it  is  post-dated,  when  presentment  most  be  made,  id. 
PRESUMPTIONS,    (Vid.  Evidence.) 

doctrine  as  to  presumptive  evidence,  942,  3,  4. 
PRINCIPAL  AND  AGENT,    (Vid.  Factor.) 

relation  between,  74. 

when  agent  may  delegate  his  power,  id. 

how  to  transact  business  for  his  principal,  id. 

must  pursue  his  authority  strictly,  74,  78. 

how,  where  an  authority  is  given  to  several,  74,  5. 

difference  in  this  respect  between  public  and  private  agents,  75. 
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PRINCIPAL  AND  AGENT— conitnwd. 

agreement  by  agent  to  be  made  in  name  of  principal,  75. 

when  agent  may  pledge  goods  of  his  principal,  id. 

if  wrongfully  pledged,  trover  lies,  id. 

how  far  subject  to  his  debts,  id. 

of  the  agent's  lien,  75,  79,  80. 

when  principal  bound  by  acts  of  agent,  done  without  authority,  76. 

distinction  between  generoZand  special  agents,  and  their  powers,  76,  7. 

when  agent  may  sell  on  credit,  77,  8. 

when  payment  to  agent  is  valid,  78, 84, 5. 

ratification  of  acts  of  agent,  what  amounts  to,  78, 9. 

when  agent  can  bind  principal  by  deed,  79. 

when  agent  may  sue  in  his  own  name,  80. 

when  agent  not  personally  liable,  id. 

no  difference  in  this  respect  between  private  agent  and  agent  of  govern-. 

ment,  id.  * 

when  agent  personally  liable,  81,  82, 1118. 
when  he  does  not  describe  himself  as  agent  in  the  contract,  1118. 
when  liable  for  money  paid  by  mistake,  81. 
when  liable  to  his  principal,  83,  84,  1118. 
for  an  excess  of  authority,  1118,  1119. 
when  agent  is  liable  for  interest  on  money  received,  84. 
remedy  against  agent,  id. 
proof,  in  action  against,  id. 
agents  of  government,  when  personally  liable,  id. 
who  may  be  agents,  85. 
authority  of  agent,  when  it  terminates,  id. 
when  revocable,  id.  * 

when  agent  considered  a  partner,  86.    (Vid.  Partner$,) 
committee  of  a  club,  or  society,  personally  liable  for  accommodations  fur- 
nished their  principals,  106,  7. 
how  to  proceed  against  agent  who  signs  a  note  without  authority,  162,  3. 
how  agent  to  endorse,  so  as  not  to  be  personally  liable,  173. 
in  suit  on  note,  when  a  good  objection  that  plaintiff  holds  note  as  agent, 

181,  2. 
ag^nt  is  held  to  strict  vigilance  in  making  presentment  and  giving  notice 

of  non-payment  of  bill,  &c.  1122. 
and  is  liable  for  damages  resulting  from  his  negligence,  1122. 
promise  to  indemnify  principal  for  a  trespass,  extends  to  agents,  241. 
agent  may  distrain  without  an  express  authority,  423. 
declarations  against  agents,  and  directions,  623, 4. 
declarations  and  admissions  of  an  agent,  when  evidence,  947. 
PRINCIPAL  AND  SURETY.    (Vid.  Surety.) 
PRINTERS, 

cannot  recover  for  printing  immoral  or  libellous  work,  122. 
of  their  lien  for  price  of  work  done,  295.    (Vid.  Lien.) 
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PRIVILEGE,    (Vid.  jgrreaL) 

who  privileged  from  arrest,  508  to  512. 

when  and  how  defendant  to  avail  himself  of,  513,  14. 

does  not  exist  in  criminal  cases,  417. 

electors  privileged  from  service  of  process  during  election,  505. 

plea  of,  in  abatement,  686. 

when  privilege  is  temporary,  defendant  should  move  for  a  dischar^,  687. 
PROCEEDINGS, 

when  void  for  want  of  jurisdiction,  398  to  405.    (Vid.  Jurisdiction.) 

for  irregularity  or  error,  405  to  408.    (Vid.  Process,    Justice.') 

in  suit  brought  on  securities  illegally  purchased  for  prosecution,  260,  \,  2. 

on  distraining  damagfe  feasant,  437  to  440.    (Vid.  Distress,) 

when  may  be  stayed,  1032. 
PROCESS, 

distinction  between  mesne  and  final  process,  337,  n.  (1). 

when  officers,  acting  under  process  void  for  lack  of  jurisdiction,  are  lisJ>l» 
as  trespassers,  398  to  405. 

void  process  confers  no  jurisdiction,  404. 

so,  where  it  is  improperly  served,  403. 

effect  of  irregularity,  or  error  in,  405  to  408. 

how  far  officer  protected  by,  though  irregular,  407,  8. 

power  of  justice  to  amend,  408,  490,  585, 6,  1109  to  1111. 

party  suing  out,  how  far  liable,  409. 

plaintiff  suing  out  process  in  special  character,  must  pursue  it  in  declan- 
tion,  457. 

but  may  declare  in  special  character,  though  process  be  general ,  id. 

time,  mode,  and  effect  of  issuing  process,  493,  4j  5. 

cannot  be  served  or  dated  on  Sunday,  493. 

general  authority  from  justice  to  alter  or  fill  up  process,  is  void,  493, 4. 

how  to  be  endorsed  in  actions  for  certain  statute  penalties,  495. 

when  deemed  the  commencement  of  a  suit,  495,  6. 

irregularity  or  variance  in,  when  waived,  496,  524. 

against  joint  debtors,  497  to  500. 

of  summons,  warrant  and  attachment.    (Vid.  Summons.     Wanvni.    At- 
tachment.) 

of  returns  to,  (vid.  Returns.) 

who  may  be  deputed  to  serve,  525. 

when  may  describe  defendant  by  a  fictitious  name,  584. 

one  process  may  be  the  foundation  of  several  suits,  586. 

defects  appearing  on  face  of,  to  be  taken  advantage  of  by  motion,  670, 1. 
PROCHEIN  AMI,    (Vid.  Next  Friend.) 

infants  must  appear  by,  542. 

their  liability  for  costs,  542, 8. 

form  and  mode  of  appointing,  546,  8.    (Vid.  Appearance,) 
PRODUCTION  OF  PAPERS, 

notice  to  produce  papers,  when  to  be  given,  &c.  938, 9.   (Vid.  Notice. 
idence.) 
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PROFERT, 

what  10  called,  696,  n.  (1). 

of  deeds,  or  letters  testamentary,  &c.  when  necessary,  and  how  made,  596, 
n.  (1). 

excuse  for  not  making,  when  to  be  alleged,  697. 

form  of  profert  of  deed,  and  of  excuse,  696,  7. 

of  profert  of  letters  testamentary  or  of  administration,  641. 
PROMISE,    (Vid.  Contract,) 

one  promise  good  consideration  for  another,  66, 7.    (Vid.  Connderation.) 

mutual  promises  considered,  44, 6, 6,  66,  67,  103. 

gratuitous  promise  will  not  sustain  action,  67. 

to  pay  for  third  person  must  be  in  writing,  69.    (Vid.  Frauds^  Statvte  of.) 
PROMISSORY  NOTES.    (Vid.  BiU$  of  Exchange  and  PromisBory  Note*.) 
PROPERTY,    (Vid.  Gift.    Delivery.    Sale.) 

what  sufficient,  in  goods  and  chattels,  to  maintain  trorer,  284,  &c.    (Vid. 
Trover.)  * 

is  general  or  special,  284,  5. 

or  qualified,  292. 

in  whom  property  is,  while  article  is  in  a  state  of  manufacture,  289,  290. 

what  change  of  property  will  work  a  change  of  title,  290,  1. 

in  animals,  292,  3.    (Vid.  J^nimaU.) 

to  whom  belong  the  young  of  tame  animals  let  to  hire,  293. 

vests  in  defendant  on  recovery  of  damages  by  plaintiff  in  trover,  304. 
PURCHASER,    {Yid.SaU.    Delivery.) 

when  may  cany  away  goods,  60, 101. 

may  sue  for  non-delivery,  100. 

when  may  recover  goods  after  second  sale  by  vendor,  101. 

may  set  off  claim  against  vendor,  though  he  agreed  to  pay  in  ready  money, 
103. 

innocent  purchaser  protected,  though  he  buys  after  execution  issued,  410, 11. 

trover  lies  against,  for  goods  bought  under  illegal  distress,  or  other  taking, 
422. 

of  crops,  under  execcution,  has  right  to  cut  and  carry  away,  1046. 

Q 

QUI  TAM  ACTIONS,    (Vid.  Aetiana.) 

process  in,  form  of,  467. 
QUORUM. 

where  an  authority  is  g^ven  to  several,  when  they  most  all  join  in  executing 
it,  74,  5. 

public  officers  must  all  be  present,  75. 

but  the  voice  of  the  majority  will  bind,  id. 


R 

REBUTTER, 

form  of,  681. 

should  sappoit  plaintiff^s  ftnt  causa  of  actioB*  881. 
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RECEIPT, 

may  be  explained  or  contradicted  by  parol,  946,  954. 

of  goods  levied  on,  when  to  be  taken,  and  form,  1072, 3.    (Vid. 

RECOGNIZANCE.    (  Vid.  Bond.) 

RECORD, 

how  proved,  925.     (Vid.  Evidence,) 

REJOINDER, 

form  of,  580. 

should  support  defendant's  first  matter  of  defence,  831. 
RELATIONSHIP, 

of  justice  to  one  of  parties,  an  objection  to  his  trying  a  cause,  877,  8. 

if  tital  be  commenced,  he  should  suspend  proceedings,  but  render  no  jod^* 
ment  whatever,  id. 

when  cause  of  challenge  to  the  array  or  polls,  886, 7,  8. 
RELEASE, 

form  of  plea  of,  771. 

what  are  the  proper  words  of  a  release,  771,  2,  8. 

of  their  operation,  id.  id. 

when  must  be  sealed,  771,  2. 

by  one  of  several  persons  having  joint  cause  of  action,  good  against  mil,  77S. 

when  a  release  is  implied  by  law,  773,  4. 

when  covenant  not  to  sue,  operates  as  a  release,  773. 

when  a  release  to  one  joint,  or  joint  and  several  debtor,  discharges  the  otli- 
ers, id. 

or  one  of  several  endorsers,  1122. 

if  creditor  appoint  debtor  his  executor,  debt  is  extinguished,  773. 

so,  if  debtor  marry  creditor,  id. 

when  an  award  is  equivalent  to  a  release,  774. 

t9  one  joint  wrong-doer,  releases  all,  449. 

of  release  to  witnesses,  541,  973, 4,  5. 

how  executed  by  attorney,  541. 

should  be  under  seal,  id. 

tender  of,  sufficient,  974. 

form  of,  by  party  to  a  witness,  id. 

by  witness  to  the  party,  975. 
RENEWAL, 

of  execution,  1039,  1040,1. 
.  RENT,     (Vid.  Distress,    Landlord  and  Tenant.     Use  and  Occupation.) 

where  tender  of,  may  be  made,  423,  4,  802. 

proceedirfgs  on  claim  of,  where  goods  of  tenant  are  levied  on  under  exectt- 
lion,  1078  to  1082. 
REPLEVIN, 

justice  no  jurisdiction  in  action  of,  27. 
REPLICATION, 

form  of  novel  assignment  in  trespass,  580. 

to  plea  in  abatement,  690. 

to  statute  of  limitations,  769. 

of  the  replication  to^i  special  plea  in  bar,  generally,  830,  1. 
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REQUEST,    (Vid.  Notice.    Demand,) 

when  necessaiy  to  coDstitute  consideration  for  a  promise,  48, 68,  9. 
^  •  when  may  be  inferred,  69. 

omitting  to  state  request  in  declaration,  when  cause  of  demurrer,  641  to  643. 
RESCUE,     (Vid.  Eecape.    DtMtrees.) 

when  an  excuse  for  the  officer,  338. 

of  distress,  when  may  be  made,  427,  440. 
RESIDENT, 

who  so  considered,  460. 
RETURN, 
'!  when  action  lies  against  officers, /or /a/s<  returns,  338,  504. 

fi  case,  the  proper  remedy,  338. 

of  nuUa  bona,  will  compel  sheriff  to  prove  property  out  of  defendant,  839. 

of  summons,  forms  of,  and  how  made,  602  to  505. 

conclusive  upon  defendant,  504. 

to  warrant,  forms  of,  607^  8. 

to  attachment,  521,  2,  3. 

where  constable  returns  to  an  attachment,  that  he  has  levied  on  certain  pro- 
perty, it  will  be  intended  property  of  the  defendant,  1075,  n.  (1). 
^  irregularity  of,  how  waived,  524. 

may  be  on  back  of  process,  or  annexed  to  it,  524. 

defect  on  face  of,  how  taken  advantage  of,  670,  1. 
I  how  long  justice  to  wait  for  parties,  on  return  of  process,  526,  848.    (Vid. 

Appearance.) 

of  service  of  subpoena,  863. 

to  a  venire,  883. 

officer's  return,  prima  facie  evidence,  even  between  third  persons,  id. 

to  appeal,  when  and  how  made,  1102. 

form  of,  1103. 

to  certiorari,  its  form  and  general  requisites,  1093  to  1096. 

when  and  how  amended,  and  form  of  amended  return,  1097,  8,  9. 

should  contain  the  whole  evidence  in  relation  to  any  matter  decided,  988. 

when  execution  to  be  returnable,  1036,  7. 

when  necessary,  before  renewing  or  issuing  further  execution,  1039,  1041. 

forms  of  returns  to  executions,  1036,  7. 

action  against  constable  for  false  return,  1088,  9. 
RIVERS, 

right  of  way,  and  of  fishing  therein^  considered,  389  to  393. 

when  considered  navigable  or  not  navigable,  390,  1,  2. 

when  considered  a  public  highway,  id. 

though  a  highway,  this  g^ves  no  right  to  tow  on  the  banks  thereof,  393. 
ROADS,     (Vid.  Highways,) 

fine  for  not  working,  how  collected,  32. 

debt,  proper  aclion  for  obstruction  of,  40. 

person  driving  on  wrong  side  of,  liable  for  injury  resulting  therefrom,  306^  7. 

rule  of  the  road,  id. 

when  nut  to  be  adhered  to,  807. 

case  lies  for  injury  resulting  from  obstruction  of,  id. 

do  not  always  include  all  the  land  betwa^n  the  fences,  808,  9. 
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SALE,    (Vid.  Exchange,) 

is  a  traosfemng;  of  g^oods  for  money,  49. 

of  same  nature  with  exchange,  id. 

what  is  a  valid  sale,  49,  50. 

when  a  transaction  considered  a  sale  or  bailment,  1116,  17. 

when  vendee  may  carry  away  goods,  50,  101. 

when  vendor  considered  as  bailee,  50. 

of  goods,  for  fifty  dollars,  or  more,  50,  1,  2,  3.    (Vid.  JFVauds,  iSlAf* 

ute  of.) 
what  amounts  to  a  delivery,  50, 1, 2,  99  to  103. 
how  made  by  an  auctioneer,  52,  3. 
to  wife  or  ag£nt,  is  a  sale  to  party  himself,  98. 
of  goods,  without  receiving  the  price,  98,  9. 
is  in  nature  of  a  pledge  for  the  price,  99. 

when,  if  action  be  brought  for  the  price,  vendor  can  sell  them  to  mnothefj  99. 
purchaser  may  sue  for  non-delivery,  100. 
form  of  declaration,  and  directions,  613,  14. 
measure  of  damages,  100. 

when  vendor  may  be  off,  because  money  it  not  tendered,  id. 
when  he  may  sell  them  again,  id. 
earnest  upon,  when  reckoned  a  part  of  the  price,  id. 
contract  for  payment  on  delivery,  not  waived  by  permitting  purclmter  to 

carry  off  part  of  goods,  id. 
when  sale  becomes  complete,  where  goods  are  taken  on  trial,  id. 
of  goods  at  auction,  101. 

when  vendee  may  recover  goods,  after  a  second  sale  by  vendor,  id. 
when  contract  of  sale  becomes  absolute,  id. 
when  vendor  may  stop  goods  on  their  passage,  101,  2. 
may  refuse  delivery  at  any  time  before  it  is  ccmiplete,  if  money  be  not  paid, 

101, 102. 
when  right  of  property  does  not  pass  by  delivery,  102. 
vendee  may  set  off  claim  against  vendor,  though  he  agreed  to  pay  in  ramdj 

money,  103. 
how  far  pridr  performance  necessaiy  to  plaintiff^s  right  of  action,  id. 
when  action  will  lie  before  credit  has  expired,  104. 
of  certain  articles,  void,  105. 

warranty  must  be  made  at  time  of  sale,  id.    (Vid.  Warranty,) 
when  vendor  has  a  lien  on  goods  for  the  price,  after  delivery,  105,  6. 
vendor  cannot  recover,  where  price  is  to  be  paid  in  labor,  which  hat  been 

tendered,  107. 
action  by  vendor,  for  non-acceptance,  and  declaration,  613, 15. 
on  sale  of  services  of  a  slave,  he  must  be  offered,  befora  action  lies  few  ths 

price,  107. 
when  pledgee  or  trustee  of  goods,  to  pay  debts,  will  be  chaig«aUe  ae  pur* 

chaser,  107,  8.    (Vid.  Goods  sold  and  ddivtred.) 
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SALE — contintted, 

under  statute  foreclosure,  is  good,  though  made  on  Sunday,  246. 
action  lies  for  fraud  or  deceit,  in  sales,  310,  &c.  (Vid.  Trespass  on  ths  case.) 
when  seller  bound  to  disclose  defects,  311,  312. 
what  amounts  to  a  wjirranty,  312,  &c.    (Vid.  Warranty.) 
of  horses,  320  to  332.    (Vid.  Horses,) 
when  deemed  valid,  though  afler  execution  issued,  410,  11. 
of  goods,  when  fraudulent  as  to  creditors,  1056  to  1065. 
how  to  proceed  on  sale  under  execution,  1074  to  1077. 
when  bid  exceeds  fifty  dollars;  requisites  of  statute  of  frauds  to  be  complied 
with,  1077,  8. 

form  of  memorandum  by  constable,  1078. 
SALVAGE, 

lien  for,  when^it  exists,  297,    (Vid.  Lien.) 
SCHOOL  MASTER, 

his  right  of  correction,  859,  60. 
SCIENTER, 

meaning  of,  328. 

mu8t  be  shown  in  defendant,  in  action  for  deceit  on  sale,  328. 

when  in  action  for  injuries,  occasioned  by  dogs  or  other  animals,  342  3    4 
650.  '    '    ' 

SEAL,      . 

only  presumpti?e  evidence  of  consideration,  49.    (Vid.  Consideration.    Ev- 
idence.) 

what  amonnts  to  a  seal,  520. 
SEARCH  WARRANT, 

proof  necessary  to  authorize  the  issuing  of,  416. 

requisites  of,  and  how  executed ,  416,  17. 

power  of  officer  executing,  417. 
SECURITIES, 

justice  and  constable  prohibited  from  buying  for  prosecution,  260. 

proceedingsby  defendant  in  suit  brought  on  security  so  purchased,  260  1  2 
SECURITY,    (Vid.  i?onci.)  '   * 

what  required  on  issuing  short  summons,  and  form,  453,  4,  468,  9. 
on  issuing  warrant,  and  foini,  468,  9. 
on  attachment,  489. 

on  adjournments,  839,  &c.    (Vid.  Adjournment.) 
form  of  bond,  justification  of  bail,  and  oath,  853  to  856. 
what  security  to  be  g^ven  by  constable  on  entering  on  his  office,  and  form, 
1087,  8. 
SEDUCTION,    (Vid.  Parent  end  Child.) 

of  daughter  or  servant,  action  on  the  case  lies  for,  854  to  359, 1126. 

form  of  declaration,  653. 

by  wl.om  maintainable,  356. 

evidence  in,  354  to  339,  1126. 

plaintiff  need  not  prove  loss  of  service,  1126. 

damages,  854,  5,  358,  1007, 1030. 

when  trespass  will  He,  857. 
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SERVANT,     (Vid.  Master  and  Servant.) 

meaning  of  the  term,  341,  n.  (1). 
SERVICE, 

of  summons,  and  return  of,  501  to  505. 
constable  may  serve  summons  in  his  own  favor,  505. 
of  warrant  and  returns  of,  505  to  515.     (Vid.  fVcrrant.) 
of  attachment  and  returns  of,  515  to  523.    (Vid.  Jittachment.) 
of  process,  may  be  made  by  person  deputized  by  justice,  525. 
form  of  deputation,  id. 
of  subpoena,  how  made,  859,  860. 
SET-OFF, 

defendant  may  set  off  a  debt  against  plaintiff,  though  he  agreed  to  paj  io 

ready  money,  103,  749. 
defendant,  in  action  for  breach  of  warranty,  cannot  set  off  claim  agiinrt 

plaintiff,  105. 
debt  contracted  by  payee  of  a  note  with  third  person,  cannot  be  set  off  by 

maker,  under  agreement  by  payee  that  it  should  operate  as  pajmeot  of  (lie 

note,  234,  749,  50. 
•et-off,  in  fonner  suit,  or  neglect  to  set  off,  when  a  bar  to  another  suit,  ^8 

to  731,  738,  9,  750,  1,  2,  748,  9. 
not,  in  certain  cases,  where  second  suit  is  by  warrant,  731. 
forms  of  these  pleas,  723.  % 

must  state  that  former  suit  was  brought  before  commencement  of  lecootf 

one,  731. 
illegal  set-off,  when  to  be  objected  to,  730. 
of  the  plea  or  notice  of  set-off,  734  to  757. 
nature  of  the  demands  that  may  be  set  off,  784, 5. 
roust  be  due  to  defendant,  in  his  own  right,  735,  6. 
how  affected  by  assignment,  61,  2,  736,  739,  40. 
when  maker  of  a  note  may  set  off,  against  subsequent  holder,  •  Atom 

against  payee,  179,736. 
when  demands  must  be  liquidated,  in  order  to  be  set  off,  736,  7. 
must  exist  and  belong  to  defendant,  at  time  of  c commencement  of  suit,  737, 
can  be  allowed  only  in  actions  upon  demands  which  would  tfaemsekM  oe 

proper  subjects  of  set-off,  738. 
must  be  due  to  all  the  defendants  jointly,  738,  9. 
of  demands  against  individual  partners,  when  allowed  against  firm  accooBii) 

739. 
right  of,  between  parties  to  negotiable  bills  or  notes,  740, 1,  2. 
where  plaintiff  is  trustee  for  another,  or  has  no  interest  in  the  suit,  742, 
where  action  is  brought  by  assignee  of  insolvent,  744. 
plea  or  notice  of,  must  be  offered  at  time  of  joining  issue,  744,  5. 
provisions  as  to  giving  judgment  in  cases  of  set-off,  745,  6. 
extentof  justice's  jurisdiction  in  cases  of  set-off,  746,  7,  IH^)  1^^^* 
of  set-off  in  suits  by  executors,  747, 8. 

neglect  to  set  off  in  former  suit,  when  no  bar  to  second  suit,  748,  9,  H^ 
additional  points  as  to  what  may  be  subject  of  set-off,  749,  SO.  t 

of  the  form  in  which  set-off  is  to  be  introduced,  753  to  757. 
wh«n  by  plea  or  by  notice,  758. 
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forai  of  plea  of,  754,  6. 

form  of  notice  of,  755. 

of  the  paiticularitj  and  certainty  required  in«  plea  and  notice  of,  756,  7. 
SHEEP, 

owner  of  dog;  liable  for  his  killing  sheep^  though  ignorant  of  his  mischievous 
habiU,  344. 
fiHERIFF,    (Vid.  Officer.    Process.) 

.  may  be  sued  in  justice's  court  for  an  escape,  29. 

requisites  of  declaration  against,  600. 

debt,  proper  action  for  escape,  40,  600.     (Yid.  JSefiape.") 

may  sue  for  his  fees,  121. 

case  lies  against,  for  breach  of  duty,  335. 

cannot  recover  of  defendant,  money  paid  to  plaintiff,  for  voluntary  escape, 
838. 

when  may  break  open  doors  in  order  to  arrest,  335,  6.    (Vid.  jtrrest.) 

when  proceedings  may  be  stayed  in  suit  against,  for  escape  from  jail  liber- 
ties, 1032. 

cannot  serve  execution  in  his  own  favor,  1086. 

whether  he  can  deputize  one  to  do  this,  id. 
SLAVE, 

master  may  sue  for  his  services,  without  notice,  72*  (Vid.  Muster  and  Ser- 
vant.) 
SOLICITOR,    (Vid.  jntomey.) 

of  the  action  for  his  foes,  118,  119. 

negligence  of,  when  may  be  set  up,  to  defeat  claim,  119. 

if  in  diminution  of  value  of  services,  notice  should  be  given  under  general 
issue,  id. 

or  cross-action  may  be  brought,  id.  ^ 

when  liable  for  damages,  occasioned  by  neglect  or  ignorance,  119,  334, 5. 

x>f  his  lien  for  his  fees,  on  papers,  money,  &c.  of  his  client,  296, 7.    (Vid. 
Lien.) 

when  privileged  from  arrest,  29,  509. 
SPECIAL  AGREEMENT.    (Vid.  Contract,  Special.) 
SPECIALTY, 

agreements  by,  what,  46.    (Vid.  Omtract.) 

general  issue  in  action  op,  when  nil  debet  or  non  est  factum,  693,  n.  (1). 

table  showing  defences  in  actions  on,  693,  4, 5. 

when  alterations  or  erasures  in,  avoid,  714. 

presumption  of  payment,  when  raised,  and  how  repelled,  770,  1. 

when  may  be  varied  by  contract  not  under  seal,  711, 1128. 
STAGE-COACHES, 

proprietors  of,  considered  as  common  carriers,  1117.    (Vid.  Common  Car* 
riers.) 
STATUTE, 

case  lies  for  injury  prohibited  by,  363. 

when  remedy  must  be  under,  or  when  maybe  at  common  law,  id. 
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debt  or  asiumpsit  will  lie  for  penalties  given  bj,  863,  n.  (1),  600, 601. 

or  trover,  for  property  forfeited  by,  600. 

penalty  under  statute  of  United  States,  justice  no  jurisdiction  of,  26. 

process,  in  action  for  statute  penalties,  to  be  endorsed,  495, 1042,  n.  (I), 

1086. 
public  or  private,  and  distinction  between,  572,  n.  (1). 

how  pleaded,  572,  3. 

provisions  in  regard  to  suits  for  statute  penalties,  and  form  of  decItnlioB, 
601, 4,  624. 
STATUTE  OF  AMENDMENT^'.    (Vid.  jfmendmentB,  matuti  of.) 
STATUTE  OF  FRAUDS     (Vid.  Frauds,  Statute  of.) 
STATUTE  OF  LIMITATIONS.    CVid.  Limitatuma,  Statut4of,) 
STAYING  PROCEEDINGS, 

when  authorized,  and  how  to  proceed,  1032,  3. 
STOPPAGE  IN  TRANSITU, 

when  vendor  may  exercise  right  of,  101, 

right  of,  when  lost,  101, 2.    (Vid.  SaU,) 
STRAY  ANIMALS, 

of  the  lien  for  keeping,  207,  8. 

animals /er<B  naturm  itot  considered  as  estrays,  297,  n.  (1). 
STREAMS  OF  WATER, 

right  of  way,  and  of  fishing  therein,  considered,  389  to  393.    (Vid..fit«tfi.) 

of  the  use  of,  for  privatie  purposes,  393  to  397. 

action  lies  for  diverting  or  obstructing,  346, 7,  396. 

declaration  for,  396,  7.  ^ 

SUBSCRIBING  WITNESS,    (Vid.  Eoidmce.     FFttneis.) 

should  be  produced,  if  in  party's  power,  925,  936. 

what  an  excuse  for  not  producing  him,  936,  7. 

one  of  several,  sufllcient  to  prove  instrument,  929,  30. 

when  he  cannot  be  produced,  evidence  of  his  handwriting  is  sufficieat,  W- 
SUBPOENA, 

when  fence-viewers  may  issue,  376,  437. 

to  compel  attendance  of  witness,'  to  make  affidavit  for  an  attachment,  488. 

to  attend  before  arbitrators,  form  of,  785. 

of  whom  subpoena  for  trial  may  be  obtained,  858. 

form  of,  id. 

subpoena  duces  tecum,  requisites  and  form  of,  859. 

may  contain  any  number  of  witnesses,  id. 

when  party  may  insert  names,  id. 

how  to  obtain,  when  suit  is  before  another  justice,  id. 

how  served,  859,  860. 

whether  fees  must  be  tendered  witness,  860. 

'Is  valid  to  compel  attendance  of  witness  in  county  where  cause  is  tried,  toa 
in  adjoining  county,  id. 

proceedings  against  witness  for  not  obeying,  861  to  667.    (Vid.  Witnm) 

fees  for  serving,  1030. 
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SUMMONS, 

of  the  procen  by  •amnions,  451. 

of  long  summoDt,  and  when  used,  452. 

of  short  summons,  and  when  proper,  452, 8. 

requisites  of  affidavit  upon  which  it  issues,  id. 

form  of  affidavit,  454. 

of  the  security  to  be  given,  and  form,  454,  5,  468,  9. 

form  of  sununons,  455,  6.  * 

in  how  many  days  returnable,  455,  n.  (1),  458. 

other  directions  as  to  making  out,  455,  n.  (2),  456,  7,  8. 

time  between  date  and  return,  how  computed,  262,  458. 

when  suit  by  summons  deemed  commenced,  451,  495. 

service  and  return  of,  501  to  505.    (Vid.  Service.    Metum.) 

when  and  on  whom  it  may  be  served,  501  to  505. 

constable  may  serve  summons  in  his  own  favor,  505. 

who  may  be  deputized  to  serve,  525. 

when  defendant  may  be  described  in,  by  a  fictitious  name,  584. 

one  summons  may  be  the  foundation  of  several  suits,  586. 

form  of,  against  several  defendants,  for  different  demands,  587. 

against  defaulting  witness,  form  of,  and  proceedings  on,  865,  6,  7. 

to  a  witness  examined  under  a  commission,  875. 

to  shew  cause  against  defaulting  juror,  904. 
SUNDAY, 

note  falling  due  on,  when  demand  must  be  made,  197. 

contracts  made  on,  whether  void,  245,  6,  n.  (6). 

mortgage  sale  on  Sunday  is  valid,  246. 

but  not  an  award,  id. 

one  not  bound  to  perform  contract  on  Sunday,  id. 

after  escape, prisoner  may  be  re-taken  on  Sunday,  838. 

whether  the  natural  or  solar  day,  246, 493. 

process  cannot  be  served  or  dated  on,  493. 

nor  judgment  rendered,  but  verdict  may  be  received  on,  498* 
SURETY, 

when  may  recover  against  principal,  148,  9, 150.    (Vid.  Mouey  paid^  iaid 
out  ar^  expended.    Bond.) 

when  he  may /ecover  against  a  co-surety,  for  contribution,  148,  9, 150. 

liability  of  sureties  in  adjournment  bonds,  854,  5. 

in  bills  of  exchange  and  notes,  217,  &c.    (Vid.  BiU$  qf  Exchange,  {re. 
Endorser.    Acceptor.^ 

how  far  affected  by  admissions  made  in  ignonnce  of  the  state  of  facts,  1190, 
1121. 

liability  of,  1122. 

when  discharged,  217, 1128. 

constables'  sureties,  extent  of  their  liability,  1087  to  1090. 

witbin  what  time  action  to  be  brought  against,  1089. 
SURGEON, 

of  the  action  by,  for  services,  116. 

penalty  for  practicing  without  license,  id. 
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SURREBUTTER, 

fonn  of,  581. 
SURREJOINDER, 

form  of,  580,581. 
SURVIVING  CREDITOR, 

when  suit  to  be  brought  in  name  of,  553;* 

form  of  process  in  such  case,  456. 

of  declaration,  639,  40. 
SWORN  COPIES, 

when  evidence,  925.    (Vid.  Evidme^) 


TAILOR, 

of  his  lien  for  price  of  work  done,  995.    (Vid.  Lien.} 
TAVERN  KEEPER, 

when  may  act  as  justice,  95. 

cannot  assign  his  license,  41,  9. 

when  chargeable  for  goods  of  his  guest,  59,  d.  (4). 

how  far  a  delivery  to  him  necessary,  id.  id. 

who  considered  a  guest,  id.  n.  (8). 

cannot  sue  for  use  of  a  billiard  table,  242,  n.  (5). 

trusting  persons  improperly,  when  he  loses  his  debt,  245. 

of  his  lien  on  goods  of  his  guest,  298.    (Vid.  lAen,} 
TENANT,    Xyid.  Landlord  and  Tenant.     Use  and  Oeeupation.    JVbtm.) 

holding  over,  is  impliedly  on  old  rent,  154,  5« 

when  notice  of  intention  to  quit,  nlscessBry,  id. 

in  common  or  joint  tenant,  when  may  maintain  trover  against  co*teiimiity  900. 

who  so  considered,  301 . 

of  the  right  of  survivorship  between  joint  tenants,  SOI. 

when  tenant  may  maintain  trespass,  871,  2. 

working  on  shares  with  owner,  is  tenant  in  common,  372. 

when  goods  of  joint  tenant  or  tenant  in  common  may  be  levied  on  onder  ex- 
ecution against  one,  1051. 

proceedings  on  claim  of  rent,  where  goods  of  tenant  are  levied  on  niider  ex- 
cution,  1078  to  1082. 
TENDER, 

of  payment  of  bill  or  note  at  time  and  place,  only  saves  interest  and  costs, 
190. 

of  rent,  when  it  renders  distress  illegal,  423. 

where  it  may  be  made,  423,  4,  802. 

of  amends,  prevents  recovery  of  costs  in  action  for  abuse  of  diilresf ,  869, 
427. 

when  a  condition  precedent,  in  case  of  goods  sold,  614.    (Vid.  Ddwery.) 

of  the  plea  of  tender,  789,  &c. 

forms  of,  792,  &c. 
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TENDER— cofaiAtMci. 

of  money,  before  suit  brought,  792. 

of  specific  articles,  792, 3. 

difference  in  the  effect  of,  793. 

bj  whom  a  tender  may  be  made,  794. 

what  is  a  good  tender,  id. 

of  manner  of  tendering,  794  to  797. 

money,  794,  5.  • 

specific  articles,  795,  6,  7. 

must  be  without  qualification,  797. 

cfthe  thing  tendered,  id. 

what  money  is  a  lawful  tender,  796. 

domestic  coins,  and  their  value,  id. 

table  of  foreign  gold  coins,  which  »ra  a  legal  tender,  and  their  ?aluei  799^ 
800. 

foreign  silver  coins,  and  their  value,  800, 1. 

i>ank  notes  a  g^ood  tender,  unless  specially  objected  to,  801. 

where  money  tendered,  afterwards  depreciates  in  value,  tenderee  HHut  bear 
the  loss,  id. 

but  plea  should  state  the  kind  of  money  tendeied,  and  same  money  should 
be  brought  into  court,  id. 

of  the  tender  of  specific  articles,  as  to  the  quality,  801,  2. 

at  what  place  tender  must  be  made,  802,  3,  4* 

at  what  time  a  tender  roust  be  made,  804  to  806. 

to  whom  must  be  made,  808,  9. 

consequences  of  tender  and  refusal,  809,  810. 

how  it  must  be  pleaded,  810,  11. 

in  what  cases  it  may  be  made,  811,  12. 

qf  tender  after  suit  hraughtf  612.    (Vid.  I^aying  money  Mo  court.) 

when  may  be  made,  812,  13. 

where  bond  u  conditioned  that  the  whole  debt  diall  become  due  on  a  default, 

.  tender  of  interest  alone  is  not  sufficient,  812. 

efiect  of  this  tender  on  costs,  813,  14. 

not  subject  of  a  plea,  815. 

in  case  of  tender  of  amends,  the  verdict  or  judgment  should  state  that  tres- 
pass was  involuntary,  815. 
TIME, 

in  bills  or  notes,  how  computed,  192  to  197. 

what  considered  reasonable  time,  192,  3. 

how  computed  generally,  262,  3. 

what  is  a  year,  month  or  day,  in  law,  263,  4. 

how  computed  in  summons,  458. 

in  adjournments,  839. 

when  to  be  correctly  stated  in  declaring,  588, 9» 

how  computed  in  calculating  interest,  1003. 

TITLE  TO  LAND, 

justice's  jurisdictioa  in  questions  of«  26,  32  to  35, 417, 19, 422, 3, 818  to  620. 
consent  of  parties  will  not  confer  jurisdiction,  34,  820. 
how  questions  of,  may  arise,  32  to  35,  820, 1. 
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how  justice  to  proceed,  on  a  question  of  title  arising,  32  to  85,  819. 

how  title  is  defined,  417. 

of  the  plea  of,  in  trespass,  818,  &c. 

when  and  how  to  be  pleaded,  in  order  to  oust  justice  of  his  juritdictioii,  819l 

if  title  appear  from  plaintiff's  own  showing,  justice  must  discontinue,  id. 

and  plaintiff  must  pay  costs,  id. 

may  be  pleaded  in  all  actions,  id. 

must  be  pleaded  specially,  or  notice  thereof  giten,  821« 

forms  of  plea  and  notice,  and  remarks,  821  to  825. 

when  plea  of  title  will  reach  matters  of  aggravation,  824. 

how  to  proceed,  where  title  can  be  pleaded  to  part  only  of  decIaFatioii,fi28. 5. 

of  the  costs,  before  justice,  in  cases  of  title  t>leaded,  825, 26. 

requisites  and  form  of  bond  to  be  given,  on  plea  of  title,  id. 

who  to  retain  bond,  826,  7. 

in  what  time  suit  to  be  J!)rought  in  common  pleas,  827. 

when  plea  of  title  admits  the  trespasses  complained  of,  827, 8. 

of  the  costs  in  C.  P.  in  cases  of  title,  828. 

defendant  confined  in  C.  P.  to  same  plea  put  in  before  justice,  id. 

plaintiff  must  also  declare  for  same  cause  of  action,  id. 

but  may  describe  premises  more  particularly,  834,  5.  ^ 

where  premises  are  loosely  described,  defendant  may  defeat  acfioB,  bjtlioir* 
'     ing  title  to  any  premises  in  same  town,  656,  821,  828,  9. 

how  plaintiff  to  proceed,  where  defendant  pleads  differently  ia  C.  P.  than  be- 
fore justice,  829,  30. 

if  pleadings  in  C.  P.  are  altered  by  consent,,  cause  will  be  treated  ■«  an  ori- 
ginal suit,  as  it  respects  trial  and  costs,  830. 

whether  plaintiff  may  new  assign  in  C.  P.,  830,  834,  5. 

defendant  cannot,  on  an  appeal,  show  title,  where  he  pleaded  geneial  ii 
before  justice,  830. 

evidence  necessary  to  prove  title  in  street,  by  adjoining  owner,  831. 

possession,  prima  facie  evidence  of  title  in  land,  417. 

so  of  personal  property,  286. 
TITLE  OF  CAUSE, 

form  of,  467,  n.  (1). 
TOLL  GATHERER, 

when  liable  for  demanding  more  than  is  due,  42. 

not  for  demanding  of  one  who  is  exempt,  id.    ( Vid.  WagenJ) 
TORTS, 

cannot  be  assigned,  64. 

TOWN, 

when  justice  has  jurisdiction  of  cause,  where  penalty  sued  for  goeato 

town,  25,  29. 
trustees  of,  cannot  sue  for  injury  to  street  or  highway,  871. 
power  of  town  meetings,  in  regulating  cattle,  fences,  &c.  877, 8,  380. 
whether  they  can  allow  cattle  to  run  at  large  in  highway,  383  to  367. 
constitutionality  of  law  giviiig  such  power  to  towns,  considered,  S88  to 
387,  n.  (1). 
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TOWN  CLERK, 

certificate  of,  when  endence,  and  form  of,  928.    (Vid.  Eoidenee,} 
TRANSCRIPT, 

of  justice's  docket,  when  evidence,  026,  7. 

how  made,  id. 

clerk's  certificate  of  authentication,  927,  8. 

.  of  judgment,  to  file  with  countj  clerk,  1022  to  1025. 
.  when  it  renders  judgment «  lien  upon  land,  1022. 

how  to  make,  1024, 5. 

Qiandamus  will  lie  against  justice,  for  refusing  to  give,  1025. 
TRANSFER,    (Vid.  Bilh  of  Exchange  and  Promissory  Notes.    Endorsement. ") 

of  bill  or  note,  how  made,  167, 8,  9. 

when  may  be  made,  168. 

effect  of,  when  made  after  bill  or  note  has  been  paid,  168,  9. 

of  bill  payable  to  order,  may  be  made  without  endorsement,  169. 

but  In  such  case,  must  be  sued  in  name  of  original  payee,  id. 

of  note  for  part  of  sum  due,  when  valid,  173. 

of  note  payable  to  bearer,  effect  of,  184, 5. 
TRESPASS, 

action  of,  when  it  lies,  27. 

case  may  be  brought  in  most  cases,  where  trespass  lies,  305. 

^ther  will  lie  for  a  direct  injury,  caused  by  negligence,  306. 

when  it  lies  for  injuries  to  plaintiff,  in  (he  character  of  father,  husband,  &c. 
350,  357. 

on  lands^  general  nature  ©faction  of,  364. 

what  license  will  justify,  365,  6,  7.    (Vid.  License.    Authority.) 
when  one  is  considered  a  trespasser  from  the  beginning,  367,  8,  9. 
when  trespass  or  case  lies  for  abuse  of  license,  369,  and  n.  (1). 
must  be  with  some  degree  of  fault,  369,  70. 

will  not  lie  for  going  on  adjoining  land,  when  public  highway  is  impassa- 
ble, 370. 

of  the  possession  necessary  to  maintain  tliis  action,  370,  1,2.  ' 

when  it  lies  for  injury  committed  in  highway,  371. 
not  by  trustees  of  a  town,  for  injury  to  the  streets,  id. 
lies  by  a  tenant  for  injury  to  his  crops,  or  emblements,  371,  2. 
«rby  any  one  having  an  exclusive  right  in  the  soil,  372. 
not  by  one  who  has  merely  cleared  a  fishing  place  in  a  public  river,  id. 
lies  for  an  injury  by  cattle,  or  other  chattels,  -372,  374. 
concurrent  remedy,  with  distress,  372,    (Vid.  Distress.) 
i^hen  a  want  or  deficiency  of  fence  may  be  shown,  374  to  389.     (Vid.  Fen- 
ces.) 

the  one  who  has  the  custody  of  cattle,  is  liable  in  trespass,  388. 
whether  it  will  lie  for  a  breach  of  plaintifi^s  close  by  a  dog,  388,  9. 
action  does  not  lie,  when  trespass  is  involuntary,  389. 
lies  for  an  injury  done  to  a  fishery,  and  to  land  adjoining  to,  or  covered 

with  water,  389  to  397.    (Vid.  Fishery.) 
for  injury  to  water  courses,  396. 
when  for  hunting  on  anothar's  land,  897. 
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TRESPASS— eorainued. 

lies  in  Taiious  cafes  ngftiniC  partiM,  tbeir  attoiney§  or  agouti,  at  well  ai 
against  officers  and  ministers  of  justice,  acting  under  color  of  law  «r  cf 
legal  process,  397.    (Vid.  Jurisdiction,   Officer.    ProcetM.) 
lies  where  there  is  a  want  of  jurisdiction,  in  the  court  or  magistraie  who  iisaei 

process,  398  to  405. 
where  proceedings  are  void  for  iiregularify,  merely,  405  to  408. 
where  officer  having  process  to  execute,  exceeds  his  authontj,  409.    (Vid. 

Execution.) 
of  trespasses  committed,  by  taking  out  and  executing  search  wanute,  sad 

other  criminal  process,  415,  16  17.    (Vid.  Search  WmrantJ) 
of  the  action  of,  in  relation  to  personal  property,  420,  443. 
when  concurrent  remedy  with  trover,  420,  1. 
lies  for  an  unfounded  distress,  420,  1.    (Tid.  Dietreee.) 
what  possession  necessary,  443, 4. 

what  amounts  to  a  sufficient  dispomession,  to  maintain  trefpam,  448L 
of  an  illegal  taking,  and  what  amounts  to,  444  to  448. 
of  other  injuries  to  personal  property,  without  an  illegal  taking*  448,9. 
joint  trespassers  may  be  sued  jointly  or  severally,  449. 
of  the  damages  and  costs  in  such  case,  id. 

lies  against  one  who  assists  an  officer  acting  without  authority,  515. 
declarations  in,  656  to  658.    (Vid!  Declaraiim,) 
how  premises  should  be  described,  655,  6. 
statement  of  injury,  656. 
table  of  defences  in  action  of,  and  evidence  under  general  issisa,  607,  a.  (I), 

698. 
of  tender  of  amends,  for  casual  traspass,  812  to  815. 
measure  of  damages  in,  1008,  9. 
TRESPASS  ON  THE  CASE, 
action  of,  26,  46. 
when  it  lies,  id.  id. 
may  be  brought  for  personal  injuries,  where  trespaas  was  formeriy  Hm  ealy 

proper  remedy,  26. 
is  upon  contract  or  wrong,  46.    (Vid.  JfMsumpeit.    TVoosr.) 
nature  of  action  generally,  805  to  310. 
may  be  brought,  by  statute,  in  most  cases  where  trespaas  was  foimeily  thi 

only  proper  remedy,  305. 
lies  for  injuries  merely  consequential,  805,  6. 
or  for  direct  injuries,  when  caused  by  negligence,  306. 
but  not  for  unavoidable  accident,  306.    (Vid.  Jfcddeni,) 
plaintiff  himself  must  exercise  ordinary  care,  306,  7,  1125. 
when  for  running  over  young  child  playing  in  highway,  1125. 
in  whose  name  action  to  be  brought,  id. 
does  not  lie  by  woman  who  is  seduced,  306,  7* 
lies  for  injury  resulting  from  obstruction  of  highway,  807.    (Vid.  Roaie- 

Highway.) 
against  master,  for  negligence  of  his  servant,  307,  8.    (Vid.  Matier  and 

Servant,) 
when  against  master  and  servant  jointly,  1125. 
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TRESPASS  ON  THE  CASE— con/ inucJ. 

when  by  mortgagee  or  judgment  creditor,  810. 

novelty  of  action,  no  defence,  809,  310 

it  lies  for  all  injuries  occasioned  by  deceits  or  frauds  in  contract*;,  as  for  false 

representations,  warranties,  fraudulent  concealments,  and  the  like,  310  to 

332.    (Vid. /Vaw(f.     Warranty,) 
for  breach  of  warranty,  or  deceit  in  sale  of  a  horse,  320  to  332.    (Yid. 

Horses.) 
in  all  cases  of  imposition  or  knavery,  thoug^h  there  bo  no  contract,  832,  3. 
for  a  fraudulent  representation  of  the  credit  of  another,  id.  id. 
for  wrongfully  transferring  a  note  or  bill,  334. 
in  case  of  breach  of  trust  by  one's  attorney,  agent,  &c.  or  other  person  of 

a  trade  or  profession,,  by  which  injury  ensues,  334. 
in  cases  of  breach  of  official  duty,  335. 
against  sheriff  or  constable  for  neglecting  to  serve  writ,  id. 
or  for  an  escape,  336.     (Vitl.  Escape.     Arrest.) 
against  justice  refusing  to  issue  process,  id. 
when  against  overseer  of  highways  for  private  damage,  id. 
lies  in  ail  cases  of  negligence  in  the  use  of  one's  property,  whereby  Another 

is  injured,  341. 
by  fire,  id. 

by  dogs  or  other  animals,  342,  3,  4, 1126. 

in  these  cases,  knowledge  of  mischievous  habits  must  be  proved,  342, 3. 
.except  in  case  of  injuries  to  sheep,  344. 
in  action  for  negligence,  plaintiff  must  be  free  from,  306,  342. 
action  lies  for  injury  occasioned  by  one*s  building  near  his  neighbor,  344. 
for  injuries  occasioned  by  setting  traps,  id. 
when  it  lies  for  killing  plaintiff's  dog,  344,  5,6.     (ViJ.  Dogs.) 
in  cases  of  private  nuisance,  346. 
when  notice  to  remove,  first  necessary,  id. 
lies  for  flowing  land,  id. 

for  obstructing  or  diverting  water  course,  346, 7. 
for  an  injury  to  a  private  way,  347. 
nuisance  must  be  a  private  one,  or -occasion  some  special  injury,  848.  (Vid. 

Nuisance.) 
lies  for  \'arious  injuries  in  cases  of  bailment,  348  to  350. 
but  not  where  there  is  no  trust,  349,  350. 

as  where  goods  found,  are  lost  again,  or  spoiled  through  neglect,  id.  id. 
othenvise,  where  there  i^  misfeasance,  id. 
when  action  should  be  trover,  349. 
lies  for  injuries  to  one  in  character  of  a  husband,  parent  ^  or  master,  850  to 

363. 
of  a  husbandy  for  any  injur}'  done  his  wife,  350, 1. 
for  forcibly  carrying  her  away,  351. 

for  adultery,  351,  2.     (Vid.  Husband  and  Wife.    Adultery.) 
of  a  father,  for  (he  seduction  of  his  daughter,  354  to  357,  1126.     (Vid.  Se- 
duction.) 
evidence  and  damages  in  action  for  seduction,  354  to  359. 
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TRESPASS  ON  THE  CASEr-conHnued, 

for  any  injury  committed  to  bis  child,  954. 

when  trespass  is  the  proper  remedy,  id. 

for  taking  away  his  child,  357, 8.    (Vid.  Parent  and  Child,    JIabua  Corjm.) 

of  a  master,  for  seducing  female  servant,  356.    (Vid.  Seduction,} 

for  enticing  away  servant,  361. 

for  an  injury  done  to  a  servant,  id. 

for  goods  obtained  of  a  servant  by  fraud,  362,  3. 

when  against  a  servant  for  negligence,  363.     (Vid.  Master  and  Sertasit.) 

when  it  lies  for  an  injury  prohibited  by  statute,  363. 

lies  for  irregularities  or  abuses  of  distress,  where  original  taking  u  Uwfiil, 

427,  8. 
enumeration  of  additional  cases  where  this  action  lies,  654. 
lies  for  wrongfully  suing  out  execution,  without  showing  malice,  1041. 
declarations  in,  644  to  654.     (Vid.  Declaration,) 
table  of  defences  in,  and  evidence  under  general  issue,  697,  d.  (1),  696. 
measure  of  damages  in,  1008,  9. 
when  it  lies  against  officer,  selling  under  execution,  regardless  of  landlord's 

claim  of  rent,  1082,  1079,  n.  (1). 
against  landlord,  for  collecting,  by  notice  to  officer,  more  rent  than  is  doe, 

1082. 
against  officer,  wrongfully  applying  proceeds  of  sale  to  junior  execatioa, 

1070,  1076. 
against  sheriff  or  jailer,  wrongfully  refusing  to  discharge  prisoner,  1085. 
TRESPASSER, 

from  the  beginning,  when  wrongdoer  so  considered,  357,  367,  8,  9,  441, 8: 
one  who  assists  an  officer  acting  without  authority,  is  a  trespasser,  515. 
TRIAL, 

how  long  court  may  be  held  open  on,  and  for  what  cause,  526,  847.    (Vid. 

j^ppearance.) 
preparation  for,  858. 
before  justice  alone,  876. 

certain  pa/'ticulars  applicable  to  a  trial  before  a  justice  or  jury,  879. 
cannot  be  had  at  a  different  place  from  ti:e  one  appointed  by  the  justice,  id. 
when  justice  may  hold  open  trial,  847,  879.    (Vid.  appearance,    Mjwrih 

ment,) 
by  jury  y  880. 

when  and  by  whom  may  be  demanded,  880, 1. 
venire  once  issued,  cause  must  be  tried  by,  883. 
."    requisites  and  form  of  venire,  881,  2.     (Vid.  Venire,    Jury,) 
how  trial  is  conducted  before  jury,  893. 

whether  more  evidence  may  be  given  after  cause  is  submitted  to  them,  894,5. 
when  a  juror  may  be  withdrawn,  and  effect  thereof,  894. 
trial  may  be  delayed,  or  jury  discharged,  in  order  to  complete  the  examina- 
tion of  a  witness,  896. 
when  it  may  be  intercepted  by  a  nonsuit,  896,  879,  880. 
justice  has  no  power  to  grant  a  new  trial,  902. 
TROVER, 

when  it  lies  for  goods  pledged  by  factor  or  ap(ent,  75.    (Vid.  Factor,  Prin- 
ctpoi  and  jigent,) 
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TROVER—continued. 

against  agent  for  pledging  or  converting  goods,  75, 1118,  19. 

or  exceeding  his  authority,  1119. 

against  an  auctioneer,  101. 

for  selling  stolen  g^ods,  1124. 

for  goods  sold  in  exchange  for  a  note  fraudulently  represented  to  be  good,  107. 

when  this  action  lies  in  general,  284  to  305. 

in  respect  of  what  personal  property  it  lies,  284  to  293. 

what  interest  plaintifif  must  have,  id.    (Vid.  Property,    JAen,) 

proof  of  property  in  third  person,  not  alone  sufficient  to  defeat  action,  286. 

by  whom  may  be  brought,  285  to  290. 

b  confined  to  the  conversion  of  personal  chattels,  291 . 

must  be  a  carrying  away  as  well  as  a  severance  from  the  freehold,  id. 

when  it  lies  for  animals,  292.    (Vid.  Ammala,) 

when  preferable  to  assumpsit,  id. 

does  not  lie  for  the  loss  of  goods  taken  by  an  officer,  if  occasioned  without 
his  fault,  293. 

whether  for  goods  delivered  upon  a  usurious  consideration,  id. 

by  and  against  whom  it  lies  in  general,  293  to  302. 

it  lies,  though  goods  may  have  been  returned,  293. 

idistinction  between  general  owner  and  stranger,  in  question  of  damages  in  a 
suit  by  one  having  special  property,  300,  1125. 

when  it  lies  by  one  joint  tenant,  or  tenant  in  common,  against  another,  id. 

lies  for  choses  in  possession  or  in  action,  301. 

in  suit  for  bill  or  note,  what  plaintifif  must  prove,  id. 

will  not  lie  for  bill  or  note  that  has  been  paid,  id. 

when  by  mortgagor  of  personal  chattels,  301,  2. 

what  amounts  to  a  conversion,  302  to  304. 

evidence  of,  id. 

demand,  when  necessary,  302, 3. 

what  a  sufficient  demand,  303. 

a  recovery  of  damages  by  plaintifif,  vests  property  of  goods  in  defendant,  304. 

when  action  should  be  trover  or  case,  in  cases  of  bailment,  399. 

when  concurrent  remedy  with  trespass,  420,  1. 

lies  against  purchaser,  for  goods  bought  under  an  illegal  distress  or  other 
taking,  422. 

lies  for  property  forfeited  by  statute,  600. 

form  of  declaration  in,  655. 

defences  in  action  of,  and  evidence  under  general  issue,  697,  n.  (2^,  698. 

measure  of  damages  in,  1008,  9. 

will  lie  against  purchaser  of  goods  under  execution,  which  have  been  frau- 
dulently purchased  by  debtor,  to  satisfy  the  execution,  1066. 

and  against  the  sherifiT  who  sells  them,  1124. 

will  not  lie  for  conversion  of  flour,  when  there  was  no  stipulation  that  the 

flour  of  the  identical  wheat  delivered,  should  be  returned,  1116,  1117. 
such  a  contract  is  a  sale,  and  not  a  bailment,  id. 

when  it  lies  by  owner,  against  transferee  of  goods,  subject  to  a  lien,  1124. 
TURNPIKE,    (Vid.  JJooJs.    mghway.) 

of  th«  action  for  panalty  for  turning  off  from,  4S. 
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USE  AND  OCCUPATION, 

assumpiit  for,  65, 153. 

when  it  lies,  153,  4,  5, 6. 

tenant  cannot  question  landlord's  title,  154. 

must  be  some  demise  or  permission,  id. 

debt  may  be  maintained  for,  156. 

common  count  for^  form  and  requisites  of,  632,  3. 
USURY, 

how  it  affects  parties  to  bill  or  note,  180,  1,  247,  &c. 

when  bill  or  note  deemed  usurious,  id. 

statutes  relating  to,  247,  8. 

mode  of  declaring  for,  id.    (Vid.  Dedaratum.^ 

borrower  is  a  competent  witness  to  prove,  248. 

all  contracts  or  securities  tainted  with  usury  are  void,  248,  258. 

even  in  hands  of  bona  fide  holder,  248,  9,  258. 

when  defendant  who  sets  up  usury  may  call  plaintiff  as  a  witnesi,  249. 

what  Fhall  be  deemed  to  constitute  usury,  249  to  257. 

pretences  resorted  to  in  order  to  cover  usury,  257. 

evidence  relied  on  to  expose  them,  257, 8. 

judgments  on  usurious  contracts  are  good  till  set  aside,  258,  9. 

and  a  note  given  as  security  for  such  judgment  is  valid,  259. 

wheiher  such  a  judgment  in  justice's  court  can  be  set  aside,  258. 

contract  valid  in  its  creation,  not  avoided  by  subsequent  usurious  agreeniMily 
259. 

though  excess  might  be  recovered  back,  id. 

valid  contract,  not  discharged  by  a  subsequent  usurious  one,  id. 

when  contract  made  as  substitute  for  a  prior  usurious  one,  is  void,  id. 


VARIANCE,    (Vid.  jtmendmenta,} 

between  declaration  and  proof,  97,  328,  9,  591  to  594,  918  to  924. 
in  suits  on  special  contracts,  97,  8,  591  to  594,  918  to  921. 
between  process  and  declaration,  in  character  in  which  parties  sue,  457. 
in  cause  and  form  of  action,  458,  9. 
in  name  of  parties,  583,  6. 
in  number  of  parties,  586,  7. 
how  waived,  496. 
how  taken  advantage  of,  457,  671. 
objection  for,  must  be  taken  at  the  trial,  923. 

how  to  set  forth  judgment,  execution,  bond^  &c.  so  aa  to  avoid  YWOMBcm^ 
o99. 
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VARIANCE— con«nt4ed. 

between  pleadings  in  justice's  court  and  C.  P.  in  cases  of  title,  efifecl  of,  990. 

in  an  action  on  a  note  payable  in  specific  articles,  173,  4. 

statute  relating:  to,  923,  4. 

justice's  discretion  in  rei^ard  to  amendinent3  of,  9S9,  990,  1106,  &c. 
VENDEE, 

the  buyer  of  goods,  49. 
VENDOR, 

the  seller  of  goods,  49. 
VENIRE,    (Vid.  yury.) 

when  and  by  whom  to  be  demanded,  880,  1. 

requisites,  and  form  of,  881,  2. 

how  executed,  883. 

form  of  return  to,  id. 

once  issued,  cause  must  be  tried  by  jury,  id. 

when  waived,  and  what  amounts  to  a  waiver,  883,  4,  5. 

what  are  valid  objections  to  a  constable's  serving,  882,  3. 

when  a  new  venire  to  be  issued,  885. 

is  considered  process  of  the  party  applying  for  the  first,  885. 

how  to  proceed,  where  venire  is  not  returned,  id. 

party  applying  for,  cannot  object  to  error  therein,  id. 

proceedings  against  juror  not  appearing  on,  904. 
VENUE, 

when  local,  27,  8. 

in  actions  against  public  officers,  28. 
VERDICT,    (Vid.  Jury.) 

must  be  general,  901. 

how  rendered,  when  statute  gives  double  or  treble  damages,  901,  2. 

how  received  and  entered,  902,  3. 

form  of,  902. 

may  be  corrected  by  jury,  before  it  is  reconled,  903. 

jury  may  be  polled,  id. 

when  it  may  be  received  on  Sunday,  id. 

when  evidence  without  the  judgment,  926.  • 

when  evidence  in  subsequent  suits,  950,  1,  2. 

appearing  to  have  been  rendered  for  causes  of  action  arising  after  suit 
brought,  is  erroneous,  1011. 

power  of  justice  to  amend,  1022,  1112. 
VOIRE  DIRE, 

form  of  oath  on,  970. 

of  the  examination  of  witnesses  on,  968.    (Vid.  fVit7U$$e$,) 


w 


WAGERS, 

unlawful,  by  statute,  70. 
contn^cts  relating  to,  Toid«  SUA. 
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WAGES.    (Vid.  Master  and  Servant.) 

WAGON.    (Yid.  Highwoy.) 

WAIVER,  ^ 

irregularity  of  process,  how  waived,  32,  496,  524. 

variance  between  process  and  declaration,  when  waived,  496. 

of  demand  of  payment  of  bill  or  note,  how  made,  196. 

of  lien,  what  so  considered,  299,  300.     (Vid.  Lien.) 

defects  in  declaration,  when  waived  by  plea  of  defendant,  642,  3. 

irregularity  in  adjournment,  how  waived,  857. 

what  considered  a  waiver  of  venire,  883,  4. 
WARRANT, 

of  the  process  by  warrant,  459. 

when  proper  to  be  issued,  459  to  470. 

directions  for  making  out,  461  to  470. 

requisites  of  affidavit  to  obtain,  and  form,  461  to  467. 

form  of  oath,  464. 

form  of  recognizance,  469. 

of  written  security,  id. 

form  of  warrant,  470. 

when  suit  by,  deemed  commenced,  451. 

of  service  and  return  of,  505  to  515. 

plaintiff  to  be  notified,  and  how,  506,  7. 

how  long  defendant  may  be  detained  on,  507,  532. 

where  it  appears  that  party  arrested,  is  not  subject  to  arrest,  proceedingi 

should  be  dismissed,  1127. 
but  where  one  of  two  defendants  is  exempt  from  arrest,  he  alone  should  bt 

charged,  id. 
forms  of  returns  to,  507,  8. 

who  privileged  from  arrest  by,  508  to  512.    (Vid.  Arrest.    PriviUgi^) 
constable  cannot  serve  warrant  in  his  own  favor,  514. 
plaintiff  should  be  ready  to  try  cause  as  soon  as  notified,  532. 
how  long  justice  may  wait  for  plaintiff,  532,  3. 
when  defendant  may  be  described  in,  by  a  fictitious  name,  684. 
of  plea  in  abatement  to,  684,  5. 

non-residenU  same  privilege  from  arrest  as  citizens,  685,  n.  (I), 
no  defence,  in  action  by  warrant,  that  plaintiff  neglected  to  set  off  in  ftw"**' 

suit,  731. 
warrant,  to  answer  for  a  contempt,  910. 
of  commitment  for  contempt,  912. 
WARRANT  OF  ATTORNEY, 

to  appear,  &c.  forms  of,  538,  9,  540. 
how  proved,  537,  541. 

if  acknowledged,  prima  facie  evidence  of  authority,  54L 
certificate  of  acknowledgment,  id.    (Vid.  Appearance  \  «#  * 

WARRANTY,  *^       ^T  \ 

power  to  sell,  does  not  of  itself  imply  a  power  to  warwnt,  77-       ** 
of  goods,  must  be  made  at  time  of  sale,  }05. 
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WARRANTY— €on*tnti«rf. 

when  it  shall  bind,  and  to  what  extent,  105. 
when  action  lies  upon,  without  return  of  goods,  id. 
g^oods  warranted,  may  be  returned  if  defective,  id. 

in  action  for  breach  of,  defendant  not  entitled  to  set  off  demands  against  plain- 
tiff, id. 
that  note  is  not  forged,  always  implied  on  a  transfer,  185. 
when  necessary,  312.  :^ 

general,  docs  not  extend  to  known  or  future  defect,  id.  '-^ 

otherwise,  when  special,  id.  '  'j 

what  amounts  to  a  warranty,  313  to  320.  ^ 

mere  description  of  articles  in  bill  of  sale,  does  not  amount  to  a  warranty,  i^ 

313,  314,  vid.  n.  (1). 
whether  a  warranty  that  article  is  merchantable,  is  implied,  314,  315,  316. 
acceptance  of  article,  is  a  waiver  of  claim  for  reduction  of  price,  1126. 
payment  of  a  fair  price,  does  not  imply  a  warranty,  315. 
is  implied,  on  a  sale  by  sample,  that  it  is  a  fair  specimen  of  article  sold,  317. 
parol  warranty,  cannot  be  shown  where  agreement,  is  in  writing,  id. 
of  title  to  thing  sold,  is  always  implied,  318. 
so,  that  provisions  are  sound  and  wholesome,  id. 
when  action  sliould  be  assumpsit  or  case,  318,  19. 
when  breach  of,  may  be  set  up  as  a  defence  in  action  for  price,  319,  320. 
of  horses,  320  to  332.     (Vid.  Horses.) 
declarations  for  breach  of  warranty,  and  directions,  614,  17. 
breach  of,  may  be  shown  in  diminution  of  plaintiff's  claim,  or  be  subject  of 
a  cross  action,  784,  5. 
WATER-COURSES,  0^  * 

rights  of  fishing  in,  389  to  393.    (Vid.  Fishery.) 
when  public  highways,  390,  1,  2.    (Vid.  Rivers.) 
right  of  using,  for  private  purposes,  393,  to  397. 
action  lies,  for  diverting  or  obstructing,  346,  7,  396. 
rights  in,  acquired  by  prescription  or  license,  395,  6. 
declaration  for  directing  or  obstructing,  396,  7. 
WEARING  APPAREL, 

necessary,  exempt  from  execution,  though  defendant  not  a  householder,  1048. 
WITNESSES,    (Vid.  Evi^ffice.) 

plaintiff  compellable  to  testify  in  certain  cases,  260, 1.    (Vid.  Securities,) 

prior  vendor,  an  action  for  breach  of  warranty,  may  be  a  witness,  323. 

so  person  seduced,  in  an  action  for  seduction,  356. 

how  compelled  to  attend  before  arbitrators,  775,  784,  5. 

how  punished  for  non-attendance  there,  785. 

may  be  subpoenaed  to  attend  before  fence-viewers,  376,  437. 

release  of,  how  and  when  executed  by  attorney,  541. 

how  compelled  to  attend  before  justice,  858.    (Vid.  Svhpcma.) 

not  obliged  to  testify  till  subpoenaed,  and  fees  are  paid,  860. 

entitled  to  fees,  though  not  subpoenaed,  860, 1. 

action  by,  for  fees,  121,2,  860, 1. 


«••> 
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WITNESSES--co»<mu«rf. 

how  far  privileged  from  arrest,  511,  861. 

proceedings  against,  by  attachment  for  non-attendance,  861  to  864. 

penalties  for  non-attendance,  or  refusal  to  testify,  864,  5. 

proceedings  to  impose  fine,  864  to  867. 

form  of  summonsi,  conviction  and  execution,  865, 6. 

how  to  proceed  upon  this  execution,  867. 

is  moreover  liable  to  action  at  suit  of  aggrieved  party,  865. 

proceedings  where  justice  is  a  material  witness,  662  to  667. 

adjournment,  on  account  of  absence  of,  839,  &c.     (Vid.  jfdjoummeni) 

commission  to  examine  foreign  witnesses,  868.    (Vid.  Commission.) 

must  be  sworn  by  justice  trying  the  cause,  879. 

presiding  justice  cannot  be  sworn  as  a  witness,  except  bf  consent,  id. 

witness  refusing  to  be  sworn,  may  be  committed,  912. 

how  to  proceed,  912  to  914. 

subscribing  witness  must  always  be  produced,  925. 

except  when  out  of  party's  power,  936. 

what  sufficient  reason  for  not  producing  subscribing  witness,  996,7. 

instrument  in  such  case,  how  proved,  937. 

when  party  to  a  suit  may  be  a  witness,  939,  40. 

when  and  how  what  a  witness  swore  in  a  former  suit  may  be  gireo  ifl  tn^ 
dence,  949. 

of  the  incompetency  of  witnesses,  932. 

distinction  between  credibility  and  competency  of,  id. 

idiots,  lunatics,  insane  or  intoxicated  persons,  and  children,  when  inconpe- 
tent,  id. 

how  their  incompetency  is  proved,  962,  3. 

who  incompetent,  from  want  of  religious  belief,  963. 

cannot  be  questioned  as  to  their  belief,  id. 

how  witnesses  are  sworn,  963,  4. 

persons  convicted  of  certain  crimes  are  incompetent,  964. 

of  incompetency  of  witness  from  interest,  id. 
•  is  where  witness  is  interested  in  the  event  of  the  suit,  to  swear  in  ftTor « 
'  party  calling  him,  id. 

cases  where  this  rule  of  exclusion  does  not  apply,  964,  5. 
[  nature  of  the  interest  that  disqualifies,  id.  id. 

r  incompetency,  where  verdict  would  be  evidence  for  witness,  965. 

^  where  it  would  be  evidence  against  him,  966. 

i  where  witness  would  be  liable  to  costs,  id. 

where  he  is  directly  interested  in  the  event  of  suit,  id. 

where  husband  is  incompetent  from  interest,  wife  is  also,  967. 

direct  interest,  however  smalK  will  disqualify,  id. 

when  interest  is  balanced,  witness  is  competent,  id. 

interest  contrary  to  that  of  party  calling  him,  no  disqualification,  id. 

where  witness,  though  liable  on  party's  failing,  has  a  remedy  over,  M  i* 
( ompetent,  96*,  b. 

how  the  objection  of  interest  is  to  be  proved,  968. 

to  be  tried  by  the  court,  id. 
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witness  may  be  examined  on  his  voire  dire,  968. 

whether  such  examination  precludes  other  evidence  as  to  the  interest^  969, 

970. 
not  confined  to  one  party,  id.  id. 

whether  party,  aHer  examination  on  voire  dircy  can  introduce  other  testimo- 
ny to  prove  interest,  id.  id. 
form  of  the  oath,  on  voire  dire,  970. 

advantag^es  that  result  from  examiriation  on  voire  dire,  970, 1. 
interest  may  be  proved  by  other  evidence,  and  how,  97],  2. 
whether  the  objection,  on  account  of  interest,  must  be  made  before  witnera 

is  sworn,  972. 
witness'  declarations,  not  admissible  to  prove  him  incompetent,  id. 


but  otherwise,  of  the  declarations  of  (he  party,  id.  ,  j 

parties  to  suit  cannot  be  witnesses,  973.  ^'^ 

except  to  lay  the  foundation  for  secondary  evidence,  939,  40.  ^ 

whether  defendant  may  be  witness,  after  default  or  acquittal,  973. 

wife  cannot  be  a  witness  for  or  against  her  husband,  id. 

how  coro(>etency  may  be  restored,  id. 

by  release,  973,  4. 

witness  cannot  render  himself  incompetent  by  his  own  act,  974. 

form  of  release  from  a  party  to  a  witness,  id. 

from  a  witness  to  the  party,  975. 

tender  of  a  release  to  a  witness  is  sufficient,  974. 

if  not  released  before  examination,  must  be  re-examined  afterwards,  975. 

when  attorneys  are  compellable  to  testify  against  their  clients,  97d,  6. 

or  physician  against  patient,  976. 

or  clergymen,  as  to  facts  communicated  to  them  in  their  professional  char-  .  ] 

acter,  id. 
how  far  these  communications  are  privileged,  975,  6.  ' 

rule  extends  to  law  student  and  agent  of  attorney,  976. 

but  not  to  one  practising  without  license,  id.  < 

of  the  examination  of,  977. 
when  interpreter  must  be  sworn,  id. 
form  of  his  oath,  id. 

when  justice  may  direct  witnesses,  not  under  examination,  to  withdraw,  id. 
examination  must  be  in  open  court,  id. 
examination  in  chief,  id. 

direct  examination  does  not  admit  of  leading  questions,  978. 
what  are  leading  questions,  id. 

when  leading  questions  may  be  allowed,  id.  ■"? 

how  far  witness  is  excused  from  implicating  himself,  978,  9. 
privilege  does  not  extend  to  questions  which  would  merely  affect  his  char- 

acter,  979. 
can  depose  to  such  facts  only  as  are  within  his  recollection,  id. 
when  may  assist  his  memory  by  memorandums,  id. 
must,  in  general,  speak  to  facts,  id. 
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when  witness  may  gire  his  opinion,  979. 
cross-examination  of,  977,  980. 
admits  of  leading  questions,  980. 
latitude  allowed  upon,  980, 1. 
when  party  is  allowed  to  cross-examine,  980. 
how  conducted,  980,  1. 
re-examination  of,  977. 
how  their  evidence  is  to  be  weighed,  982. 
how  their  credit  may  be  impeached,  983. 
by  disproving  the  facts  stated,  id. 
or  calling  witnesses  to  character,  id. 
what  questions  proper  as  to  character,  983,  4. 
by  showing  that  witness  has  made  inconsistent  statements,  984. 
but  he  must  first  be  questioned  as  to  the  alleged  statement,  id. 
whether  party  may  then  support  witness  by  showing  consistent  ftatemente  ff 
i'V     •  explanations  of  witness,  id. 

;;    ,  may  prove  good  moral  character  of  witness,  when,  984,  5. 

^  party  has  no  right  to  impeach  his  own  witness,  985. 

except  where  he  has  been  deceived  by  him,  id. 
but  may  show  him  mistaken,  id. 

consequence  of  admitting  improper  evidence,  id.    -(Vid.  £mdene€.) 
fees  of,  860,  1029. 

must  look  to  party,  not  justice,  for,  1031. 
WORK,  LABOR  AND  SERVICES, 
assumpsit  lies  for,  65,  108. 
may  be  for  botli  services  and  materials,  108. 
what  sufficient  performance  of  agreement  to  enable  servant  to  sue  for,  106 

to  114. 
what  may  be  proved  in  diminution  of  damages,  or  to  defeat  action,  109,117. 
when  employer  may  bring  cross  action  instead,  1 1 18.    (Vid.  Mader  ^ 

Servant,) 
when  special  agreement  is  evidence,  108  to  126. 
action  lies  for,  when  agreement  has  been  varied  with  assent  of  both  paitisi, 

112,  113. 
or  when  servant  has  been  prevented,  by  act  of  his  employ er^  from  con^ilt^ 
'    ing  his  contract,  114,  115. 

or  when  work  in  deviation  of  the  contract  has  been  accepted  byemployeriii 
when  action  lies  for,  where  contract  is  sealed,  115, 116. 
V  for  services  of  physician,  surgeon  or  apolhecary«  116. 

when  will  lie  against  master,  father,  or  overseers  of  poor,  for  services  IM 

dered  to  a  servant,  child  or  pauper,  116, 117. 
when,  where  work  is  defectively  performed,  117«  118. 
for  services  of  ctiunsellor,  attorney  or  solicitor,  118,  119,  120. 
for  fees,  by  officers,  &c.  120,  1,  2. 
•when  it  lies  for  voluntary  services,  122,  3. 
by  master,  against  person  employing  bis  servant,  123. 
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action  for,  by  a  New*York  pilot,  123. 

by  a  clergyman,  id. 

on  a  promise  that  another  ghall  pay  for  services,  id. 

for  trouble  in  procuring  a  pardon,  124. 

when  special  contract  may  be  disregarded,  and  action  brought  for  work  and 
labor  generally,  124,  607,  685,  6. 

committee  appointed  at  public  meeting  are  liable  to  workmen  in  action  for, 
124. 

where  amount  of  salary,  to  be  fixed  by  a  third  person,  is  not  ascertained,  ae 
tion  cannot  be  maintained,  id. 

when  services  are  gratuitous,  or  with  a  view  to  a  legacy,  id. 

when  for  improvements  made  on  lands,  125. 

for  making  division  fence,  375. 

form  of  common  count  for,  635. 

how  to  declare  for,  generally,  id.    (Vid.  Declaration.) 
WORKMAN, 

for  hire,  answerable  for  ordinary  neglect,  58.    {Vid.  BaiUe,    NegUet.) 

must  apply  a  deg^e  of  skill  equal  to  his  undertaking,  id. 

of  his  lien  on  goods,  for  price  of  work  done,  295.    (Vid.  Lien*) 
WRIT.    ( Vid.  Proceaa.    JBxecution.    jUtachmmt.     Warrofnt,    SummoM.) 
WRITING, 

certain  contracts  must  be  in  writing,  50,  51,  268  to  284.    (Vid.  /Vouis, 
Statute  of.    Memorandum.') 
WRONG-DOERS, 

wnen  joint  trespassers,  449,  50. 

cannot  compel  contribution,  363. 

action  against  one,  when  bar  to  action  against  another,  362. 

of  damages  and  costs,  in  suits  against,  449,  1012. 

when  one  may  be  witness  for  another,  449. 
WRONGS, 

are  joint  and  several,  449,  50. 

of  damages  and  costs  in  suits  against  several  WTong-doer8,449, 1012. 

measure  of  damages  in  actions  for,  1007. 


TEAR, 

what  is,  in  law,  263. 

agreement  not  to  be  performed  within  a  year,  to  be  in  writing,  275, 6.   (Vid. 
FratkdSy  Statute  of.) 
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